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by AJay Baorl. Vice-President (Taxation) of Graslm Industries which has 
challenged the reasons given by the Department stating that the reasons 
are contrary to the stand taken by the Department. 

Meanwhile, the Department in its rejoinder to Graslm’s affidavit submitted 
on August 26 (Monday) had objected to Graslm's invoking the extra¬ 
ordinary Jurisdiction of the Court under Article 226. 

Source : The Financial Express, dated 31-8-1996 


IT Tribunal ruling on section 80-0 a setback to Tata Unisys 

Deductions Only on net forex Income 

The Income-tax Appellate Tribunal (ITAT) has held that deduction on only 
W “com. .ar„.d by ,h. compan,.. r.nd.r.nfi .cchn.ca. ..b-lc abroad 

should be allowed. 

The Tribunal in a case against Tata Unisys, a Tata group 

ruled that the company would be entitled for deduction under section 80 

r°T’Acrwh:r;ould STdrsU - C«.nply .Hh U.. provioon. of 
section 80-AB. 
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Business expenditure — Assessee collecting sales-tax but making payment 
after close of t he year but within the time allowed under Sales-tax Act—Revenue 
disallowing the claim — Held, amendment made In secUon 43B w.e.f. 1-4-1988 
retrospectiw in nature —Claim rightly allowed . Income-taxAct. 1961 —Section 
4311. /CJT ns. Nandlal Snganmal (MP)} 152 

Business exi endlture — Assessee Incurring expenses in connection with Issue 
of ricw bhari s to dilute foreign shareholding as per government directions — 
C’lalmiiifi the same as revenue expenditure — Revenue not admitting the claim 
- Trlbunalholdlnglheexpendltuxfetobea]lowableu/s37(l)— Held.Tribunal 
(oni cl in alUjwing the claim — Expenditure admissible u/s 37(1). Income-tax 
Aft. 1901 — SecUon 37(1). \CIT us. Godjmy PMllps India Ud. (Bomjj 434 

Business expenditure—Assessing Officer disallowing unpaid sales tax liability 
at llic cltise of Ihc year but paid In subsequent year within the time allowed by 
s;il( s lax aiiUionties — Held. Proviso to Section 43B inserted by Finance Act 
l‘,iH7 was c'.iilurialory In nature and retrosjjecUvc In operation — Expenditure 
allowable. I'., om" t.axAct. 1901 — Section 43B. Proviso to Section 43B inserted 
by I'iiiance Act. 198V. /CIT vs. Chandra Singh & Sons (Rq).)] 382 

Business expenditure — Bonus — Year of allowability — Payment of Bonus 
(Aiiiciuliiiecii) Act. 1977 making the assessee liable for payment of bonus with 
cfl'ect Iroir. ih ■ 1st day of 1976 — Assessee with calendar year 1976 as its 
previous yea ■ eiaiinlng (he llablllly in A.Y. 1977-78 — Revenue contending claim 
admissible only in A.Y. 1978-79 since Act came Into force on 3-9-1977 — 
All( )wanee I i e ilher of the AY. lo have no tax implication — Held, court declining 
toaii.v.certlie leluciice.Ineome-taxAct, 1961 — Section36. ICITus.RohltMlBs 
Ud. (CitJ.)] 1 

Business expenditure — Disallowance u/s 40|c) — ITO Including conunjssion 
paid to din i tors lo work out Uie celling u/s 40(c) — Assessee contesting the 
v.alldity of I he siime — Held, the words remuneration or beneflt or amenity In 
seel it Ml 40(c) carrying wider Import than the word ‘salary* payable to an employee 
In section 40A(5) — Commission paid to directors includible for determining 
dl-allowancc u/ 40(c). Income-UixAcl. 1961 — SecUons 40(c) and 40A(5). fCIT 
I •. h’nh it Mills Ud. (CuJ.)l 1 

Bu.- i ness expenditure — Partition of HUF giving one share to wife of karta and 
one '•l. iie e.w !. ii' the three .sons — Wife and sons also inheriting certain 
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liabilities Incurred by the karta — Claim of the aaaesaee for payment of Interest 
on the liabilities taken over — Claim denied since not direct^ related to earning 
of Income — Assessee dalmlng liabilities taken over fay an overriding title In 
regard to payment of In terest—Held. Interest not direct^ relatable to the Income 
earned — Interest not allowable. Income-tax Act. 1922 — Section 12(2). Indian 
IVustAct, 1882 — Section94. ICrTus-ShrlUdayanChinubhalA. Ors.etc(SC)l 

aao 

Boslncss axpenditure — Revenue disallowing expenditure on guest house — 
crr(A) allowing part of the expendltuK Both Revenue and assessee filing 
appeal before the Tribunal — Revenue's appeal dismissed and asseaaee’s appeal 
allowed in full — Assessee's appeal accepted ly revenue but filing reference 
against Its own appeal —Held, since the decision In the case maybe Inconsistent 
with the result In respect of the Judgment accepted by the revenue w4ilch Is not 
challenged, reference cannot be answered — Further held, material on record 
also Insufllclent. Income-tax Act. 1961 — Sections 37(4) and 256. [Parshuram 
Pottery Woks Co. Ltd. (OitJ.j] 384 

Bnsltteas expenditure — Revenue disallowing unpaid sales tax liability out¬ 
standing at the close of the year but paid within the time allowed by Sales-tax 
Act—Revenue further holdings the disallowance u/s 43B and the proviso added 
by Finance Act. 1987 to be valid for A.Y. 1988-89 onwards — Held, proviso to 
section 43B only explanatory In nature and retrospectr/c In operation — 
Amendment applicable to all assessments Irom A.Y. 1984-85 to 1987-88. 
Income-tax Act, 1961 — Section 43B. (C/T«». Rodent Deep Chamd (Rq/.)/310 

Business expenditure — Revenue or capital — Assessee importing an asset — 
Making additional prQonent on account of fluctuation In exchange rate — 
Claiming the same as revenue expenditure — ITO treating the same as of capital 
nature—Held, additional liability to be of capital nature since by virtue of section 
43A the same Is to become part of the cost of acquisition of asset— Ratio of 
decision in New India Industries Ltd. vs. CiT. Income-tax Act, 1961— Sections 
43Aand37. ICTT vs. RohU MUls Ltd. 1 

Business expenditure — Tribunal allowing accrued liability /s 26 of Bldl & 
Cigar Workers (Conditions of Employment] Act 1966 — Held, since no claim 
made by any worker under the Act, the liability under the said Act neither 
accrued nor ascertained — Tribunal wrongly allowing claim of the assessee. 
Income-tax Act. 1961 — Section 37. fCtTvs. M/s. K. Ajninuddln&Sons(M.P.)1 

268 

Buslnese expenditure— Tribunal holding Mandi fee not covered ly Section 43B 
—Also holding amended provisions of section 43B applicable for A.Ys. 1985-86 
and 1986-87 — Held, the amendment retrospective and Mandl Fee not covered 
faySectlon43B. Income-tax Act, 1961—Sectlon43B. fCITvs.MohanlalMIshrllal 
ASonsOmi 545 

Buslnese receipt — Assessee crediting Rs. 17,381 and Rs. 38,978 being the 
credit balances of certain creditors not claimed by them during A-Ys. 1982-83 
and 1983-84 respectively—Assessee pleading amounts not taxable — Further 
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pleading provisions of section 41(1) or section 28 not l^)pUcable — Hi gh Court 
holding in favour of the assessee—Held, credit balance out of trading operations 
and had arisen out of ordinary trading transactions — By lapse of ttme deposits 
became time barred and trade surplus—Assessee hlmsdf having treated these 
amounts as its own money and credited the same to his profit and loss account 
— Amounts taxable. Incxmie-taxAct. 1961 — Sections 28 & 41(1). [CTTus. M/s 
T.V. Swidaram Iyengar & Sans Ltd. (SC)] q24 


Cancellation of as se ss m ent —Assessment completed by fTO u/s 144B—CIT 
cancelling the assessment u/s 163 being arroneous and pr^udlcial to the 
Interest of revenue—Assessee filing appeal against the original onler of the FTO 
—Appeals adjudicated both by ClTtA) and Tribunal—Held, matter ha ving been 
finally decided by Tribunal, cancelling of order of FTO not proper — Order of CIT 
rightly cancelled. Income-tax Act, 1961 — Section 263. /CFTiw. M/s Namiada 
Movie Enterprises (M.PJ] 320 


Cancellation of assessment — Assessee engaged in the business of drilling — 
ITO allowing depreciation at 35% and also Investment allowance — CIT 
cancelling the order — Held, process of drilling an industrial iin/W»triT ,g _ 
Assessee entitled to depreciation at 35%—Assessee also entitled to investment 
allowance. Income tax Act, 1961 — Section 32A. Income-tax Rules. 1962 — 
Appendix I. Part 1. Item D(4). lOT vs. M/s Kamdhenu Agencies (MB) 560 


Cancellation at assessment — ITO passing assessment order m accordance 
with the dlrecUons of lAC Issued u/s 144B - TVlbunal holding assessment 
having been approved by lAC u/s 144B. cannot be cancelled u/s 263 — Held, 
such assessment could be canceUed u/s 263. Income-tax Act. 1961 — SecOons 
144B&263. ICITvs.ShHS.KhushalSfnghlMB} 23 


Capital Galna - Shade trees growing In coficc estate — Sale of such trees — 
Revenue taxing capital gains from the sale of trees-Assessee pleading since not 
possible to determine the cost of acquisition of shade trees, capital gains not 
taxable - Held, not possible to hold such trees acquired without aiiy cost 
notwithstanding the fact that the cost of trees not determined while fhrin a the 
price of the estate- Price capable of being estimated - Liable tp capital gains. 
Income-taxAct. 1961 - Sections 2(14), 45.48and54E. /Emerald Valley Estates 

Ltd. us. err (Kar.)l 


Capital galM - A.Y. 1972-73- Blended assets - Ownership thereof- 

common hotch- 

^ HUF - no holding her to be absolute owner 

no^lhstandtag the blending- Assessing capital gains in entirety In her hands 
- As^ssee d sputtng the same - lYibunal without going Into the validity of 
blen^ng and its resultant eflect on the rights of the assessee as an owner ^ a 
slh^ of ^er memtere of HUF accepted assessee's claim - Held. TVlbunal 
ta no decldtag toe basic quesUon as to the ownership of the property on 

r 1!!'^ ® ^ P-f-^not to vest In HUFm^^thc 

basis of assesses s own admission and acceptance of the same by a^ulsltton 
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authority—Issue remitted back to'Mbunal for fresh detennlnation. Income-tax 
Act, 1961 — Section 45. fCJTus. Smt. Chcaidialben 65 

Capital galas — Aasesaee disclosing precious stones under Voluntaiy Disclo¬ 
sure Scheme — Precious stones contributed as capital of the assessee — ITO 
taxed it as income from other sources—C1T(A) set aside the assessment—^Held. 
contribution of stones towards capital not a capital asset — No capital gain 
chargeable. Income-tax Act, 1961 — Section 2(14)(1). ICTT vs. Prakash Chand 
mvadda (Rq/J/ 542 

Capital gains —Exemption u/s 54 — Assessee selling house constructed by her 
few months back— Her stay in the house for the purpose of residence or that 
of her parents not extending to two continuous years— Assessee still claiming 
exemption under section 54— ITO denying the same— AAC oonllnning ITO's 
order— Tribunal overruling order of AAC— Held, the words “was being used’, 
in section 54 ItKlicate continuous residence not necessarily for two years in 
contra distinction to mere casual stay or occasional stay for a short period 
wlthou there being an intention to stay permanentty— Construction of the 
house by assessee and its subsequent occupaUon by her for some time indicates 
the intention to stay In the house with some degree permanency—Assessee 
entitled to exemption. Income-tax Act, 1961— Sections 45 & 54. ICfTvs. SmL 
D. Rani (A.P.}I 423 

Capital Cains — Valuation of original shares after issue of bonus shares — 
Assess^ holding original shares — After sometime, bonus shares received — 
Original shares sold subsequently — Assessee claiming value of ori^nal shares 
not to be worked out by averaging the cost of original shares with bonus issued 
friee—Held, cost oforlglnal shares with bonus shares to be reduced by averaging 
bonus shares and thereafter only capital gains to be worked out. Income-tax Act, 
1961 — Sections 45, 48, 49, 55 & 2(14). /M/s Escorts Farms (Ramgarh) Ltd. vs. 
Crr(SC) 634 

Capital or revenue expenditure — Assessee paying dlflerence In foreign 
exchange — Claiming deduction of the dlflerence paid — Held, dlflerence paid 
a capital expenditure. Income-tax Act, 1961. IHardtaXUa Chemicals Ltd. vs. CiT 
(BomJI 371 

Capital or revenue expenditure —Assessee taking plot on lease from MIDC — 
Plot allotted — Plot parity In unauthorised occupaUon — Further sum paid to get 
unauthorised occupants evicted — Held, payment a capital expenditure. 
Income-tax Act 1961. IHardlaUfa Chemicals Ltd. vs. CTT (Bom.)I 371 

Cany forward depreciation nnd loasos — Manufacturing operations sus¬ 
pended by company on 30-11-65 and restarted on 1-9-71 —Assessee claiming 
benefit of unabsoibed losses and depreciaUon for the A.Ys. 1965-66 to 1968-69 
— Tribunal holding temporary suspension of business and allowing benefit of 
carry fonrard — Held, finding of the Tribunal based on lacts — No Interference 
required by Hl^ Court Income-tax Act 1961—Sections 32(2) and 72. /C/Tus. 
M/s Mass Produucts OndJ (AHJ 490 
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Centnd AdmintatratiTe Tribtuul — Appellant dismissed as ITO — Reinstated 

— Arrears of pay decreed — PeUtloner claiming Interest on arrears — CAT 

dlrecUng payment of Interest — Held, suit lUcd late — Further In the original suit, 
for interesl not decreed hence res Judicata — Appellant not enUtled to Interest 
icrr vs. T.P. Kumaran (SC)I .628 

Change of ownereblp of company — Change In ownership of majority shares 
to another group — Tribunal holding change of shareholding did not amount to 
change in the ownership of the company — Held, no change In the legal Identity 
of the company. Income-tax Act. 1961 — Section 72(l)(i). /CJT os. M/s Mass ■ 
Products (Ind.) 490 

Clubbing of income — Assessee executing trust deeds for the benefits of hls 
three minor sons — Deeds stipulating accumulation of Income until attainment 
of majority by sons and thereafter its equal division — ITO including the inco^ 
from the trust in the hands of assessee u/s 64(l)(v) — Tribunal holding income 
not includible in the hands of assessee — High Court alllrmlng Tribunal's 
decision — Held, provisions of section 64(l)(v] not applicable on the facts of the 
case since deferment of benefit extending beyond the period of minority of three 
sons — High Court correct in the view It took. Income-tax Act, 1961 — Section 
64(l)(v). ICIT us. M.R. Doshl (SC)I 480 

Clubbing of income —Assessee gifting Rs. 50.000/- to ‘H’ on 8th March, 1975 

— As.sessee marrying 'H' on 13lh March— Revenue clubbing the income of wife 
with that of the husband — Held, since gift made prior to marriage. Income could 
not be clubbed. Income-tax Act, 1961—Section 64. ICTT os. Ashek Kumar (AttJ] 

157 

Clubbing of income — Mother partner in a Arm along with minor son — Son 
maintaining an account with the firm In which share of profit, Interest dividends 
and oilier income being credited from time to time — Stipulation In the 
partnership deed that minor entitled to interest on such deposits — Revenue 
clubbing Interesl introme along with share of profit with the share of mother — 
Assessee claiming amount appearing as credit in the books not a part of capital 
but a deposit and hence interest accruing on the same not clubable with the 
Income of the mother — Held, no evidence on record that the credit balance in 
the books of tlie firm in the name of the minor represented capital contribution 

— Credit balance only a deposit — Interest accruing on the same could not be 

clubbed in the income of the mother. Income-taxAct, 1961— Section 64(1) (111). 
/CJT os. Smt. Savlbi Devi Ohandharia (Cau.)l ' 55 

Company In liquidation — Owing tax dues — Dues to constitute debt provable 
In winding up proceedings inUmaled fayoniclal liquidator in response to recovery 
notice from revenue — ITO still mstsUng for discharge of tax obligation by 
liquidator—Liquidator seeking intervention by Court—Full Bench holding the 
tax dues to fall outside the purview of winding up proceedings In view of the 
provisions of section 178(3)(b) — Held, HO cnUlled to payment of tax demand 
otherwise than as provided in Companies Act—Full Bench Justified In reaching 
the decision it reached. Income-tax Act 1961 — Section 178. Companies Act 
1956 — Section 530. (Imperiol ChitFimd^ (P) ltd n*- jtt) '*'^1/ 
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Conqiui^ la which public wihctcnthilly iatcnstad — Assessee company 
formed on 1-11-1977 to takeoverlndlanbiulneaaofthe foreign company—New 
company wlth7share holders having lOahares each—Business not transfemed 
till approval by High Court — After apiaoval of Hl^ Court shares allotted to 
foreign company and the number of share holders raised to 12—Before take over 
rro treating the company in which public not substantially interested since 50% 
the voting power controlled by five persons—Tribunad considering the reality 
of the situation and the objects with which company was formed heading the 
compaiiy in which public substantially interested — On reference by Revenue 
the Hon'ble Court held that in the circumstances literal Interpretation given by 
the no incorrect and assesses to be treated as company in whiph public 
substantially interested. Income-tax Act. 1961 — Section 2(18Kb)(iii). fCIT us. 
Harrisons Crossjleld (Indial Ltd. (Ker.)] 99 

Deduction ofboslness expenditure —Assessee claiming surtax as a deduction 
in its computation of income— ITO disallowing the claim—TVlbunal conflrmlng 
the disallowance— Held, stirtax not deductible in arriving at the total income. 
Income-tax Act, 1961 — Section 37. fCciaur Chem Ltd. us. C/T (Bom.ll 436 

Deduc:tlon—Addition by ITO of certain pigments covered by section 43B since 
not paid within the previous year — Held, in view of the amendment of section 
43B and the addition of proviso inserted w.e.f. 1988 retrospective in nature, 
amendment only clariflcatoiy and not substantive, assessee entitled to deduc¬ 
tion. Income-tax Act, 1961 — Section 43B. (ClTus. SatpalvgaykumarAOthers 
(M.P.1I 309 

Deduction — Assessee a financial corporation — Claiming deduction 
u/s 36( 1 Kvlii) — Revenue holding deduction to be computed alter computing net 
Income after taking into consideration the deduction allowable — Held, deduc¬ 
tion to be allowed on the total Income computed without allowing deduction 
u/s 36(l)(vlll). Income-tax Act. 1961 — Section 36(l)(vlU). fClT us. M/s U.P. 
Financial Corporation (AUJ] 301 

Deduction—Assessee claiming deduction of bonus payable— Bonus paid more 
than the minimum limit prescribed under the Bonus Act—Claim of the assessee 
disallowed—Held, if the allocable surplus not sulllcient to pay maximum bonus, 
only minimum bonus can be allowed. Income-tax Act, 1961 —Section 36(l)(ii). 
(M/s. Abbas Waztr (R Ud. us. CJT (AUJJ 32 

Deduction — Assessee claiming deduction u/s 80HH before allowing deprecia¬ 
tion and investment allowance — Held, net income ascertained alter aeductlon 
of depreciation and Investment allowance eligible for reHef u/s 80HH. Income- 
tax Act, 1961 — Seclion 80HH. (CIT us. Rq/endra Textiles (Rcg.ll .154 

Deduction — Assessee engaged in data processing with th^ help of computers 
— Held, computers not ofllce appliances and such business an industrial 
undertaking—Assessee entitled to deduction u/s 80J. Income-tax Act, 1961 — 
Section 80J. {CFT vs. M/s Oeiual Data Processors (M.PJ] 318 

Dodoctioa — Assessee In the business of manufacturing iron castings — 
Adding a furnace and two crucibles accessories in its existing unit under an 
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expansion plan — Claiming the same to be a new industrial undertaking for 
purposes of deduction u/s 80J — fTO accepting the claim — CIT exercising his 
revlslonal Jurisdiction to wlthdrawthe claim —TWbunal also reacting the claim 

— Held, expansion not bringing Into existence a new and Identlilable undertak¬ 

ing separate and distinct from the existing business — No question of law arose 
from the finding of Tribunal. Income-tax Act, 1961 — Sections WU and 266(2), 
lAshok Leutand Ltd. us. CIT CAJFIf 161 

Deduction — Sales-tax paid after the accounting year but within the Ume 
permissible by Sales-tax Act — Revenue disallowing the same — Held, In view 
of amendment to section 43B which Is retrospecllve, sales tax cannot be 
disallowed. Income-tax Act, 1961 — Section 43B. ICIT us. M/s Super Ktng 
(M.P.)I 313 

Deduction — Section 80HHC(2)(a) — Petitioner filed application after expiry of 
time stipulated for bringing exports proceeds Into India — CIT rejecting the 
application since not made In time —Held. CIT not correct In rejecting the 
application — Directed to decide the application in accordance with law and in 
the light of Supreme Court order In CIT os. ^anta MecMcal (1995) 4 SCC 182. 
hicoine-tax Act. 1961. IVIkram Ouerseas (FI Ltd. us. ClTfDeL)] 466 

Delhi Sales-tax Act—Assessee formed under Road Transport Corporation Act. 
1950 — Assessee (DTC) selling Its old buses — Sales-tax Officer cicathig 
demand on sales of old buses holding that the sales were In the normal course 
of Us business activity — Assessee challenging the action of the Sales-tax Officer 

— Held, sale of old buses and unserviceable Items not Incidental or ancillary to 

any trade or rommerce carried on by DTC — DTC not a dealer — -No saJes-tax 
leviable. Delhi Sales-tax Act — Section 2(c) & 2(e). [CST vs. Delhi Ttansport 
Corpomtkm (Dei.U 386 

Depreciation and development rebate — Prepium paid for taking on lease a 
plot of land on lease basis — Assessee creating plant and machinery on the said 
plot— Claiming depreciation and development rebate on the premium amount 

— Held, no depreciation and development rebate allowable on premium paid. 
Income-tax Act, 1961 — Section 32. [HardlaUla Chemicals Ltd. vs. CIT (Bom.)] 

371 

Depreciation — Assessee engaged In running a sugar mill — Assessee claiming 
higher rate of depreciation since machinery came into contact with corrosive 
chemicals — Assessee a sugar factory not entitled to depreciation at higher rate. 
Income-tax Act. 1961 — SecUon 32(1). ICIT vs. Gwalior Sugar Co. Ltd. (MPf] 

126 

Depreciation — Extra shift allowance —Assessee claiming the same in respect 
of certain items of plant and machinery— ITO rejecting the claim since items fell 
within the barspeclfled In Item No. (1) ofltem (lU) ofl^pendlx I, Part I of I.T. Rules. 
1962 — Assessee contending bar applicable only to electrical light or fen 
installations and not to wiring or transformers and other stationary plant — 
Appellate aulhori^ below rejecting assessec's contention — Held, contention of 
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the assesBce not roirect— Tribunal JuatUled In dlaallowing the claim. Income- 
tax AcL 1061— Section 32. (Colour Cliem Ltd. vt. crrtBomJ] 436 

Dapreelatlan — Ownership of bufldlng not tranafened to the aaseaaee by a 
legiatered deed of conveyance — Aaaessee claiming depreciation — Held, the 
expression owner had several meanings and for purposes of depreciation owner 
needhot necessary be a lawful owner—Assessee entitled to pass title of property 
and hence entftkd to depreciation. Income-tax Act, 1961 — Section 32(1). 
Income-taxAcL 1922 — Section 23A. (Cn'VB.CeneralMaTkettngAMcmitfactur- 
mg Co. Ltd. (CaUI 52 

Depfedatlon—Temple built in factory premises—Held, since temple used by 
workers, a part of the business asset — Assessee entitled to depreciation. 
Income-tax Act, 1961 — Section 32. (CrTvs. India Carbon Ltd. fCauJJ 648 

Development rebate — Assessee clalnUng development rebate on cotton waste 
plant — Revenue holding development rebate to be allowed at 20% — Triburral 
allowing development rebate at 35% and holding the same to be covered at item 
32 of Filth Schedule — Held, assessee entitled to development rebate at 35%. 
Income-tax Act. 1961—Vth Schedule. Item 32. (CJT vs. M/sStandrad Chemical 
Company (AUJI 159 

Dlaallowance of business expendltnra — Unpaid sale-tax liability pending at 
the close of the previous year disallowed Ity revenue — Held, in view of addition 
of proviso to section 43B w.e.f. 1-4-1968. the Sulcs-tax liability Ifpald within the 
time allowed by Sales-tax Act allowable — Amendment only explanatory in 
nature and, therefore, retrospective in operation. Incoipe-tax Act. 1961 — 
Section 43U. (CIT vs. Jyotl Industries (RajJI 154 

Dlsallowoncs of cash payments—Assessee pleading payment Identifiable and 
entered in the books of accounts of the person receiving the same — Conflnna- 
tlon letters filed — Tribunal partly allowing assessee's claim — Held, In respect 
of t^tyments made by assessee under exceptional circumstances, the Tribunal 
having upheld the contention, a finding of fact — However, in respect of 
payments vdir re only ccmfinnatlons available, expenses not allowable—Assessee 
required to prove whether exceptional and unavoidable circumstances existed. 
Income-tax Act 1961 — Section 4QA(3). vs. M/s. Assam Thbune IDau.ll 

256 

DisaUowsnce of expenditure — Revenue disallowing unpaid sales-tax liability 
pending at the end of the previous year though paid within the tlriK allowed 
under Sales-tax Act—Held, in view ofphrviso to section 43B Inserted fay Finance 
Act 1987which is explanatory In luture and retrospective In operation, liability 
allowable. Income-tax Act, 1961 — SecUon 43B. ICfT vs. Arawali Minerals A 
Chemicals Industries (PJ Ltd. (Rq/.)) 153 

Dlsallewaaoe — Assessee a firm — Firm pcrylng cummission to proprletoty 
concern of one of the partners — Revenue claJming since commission paid to 
partner, same be added in the Income of the firm—Held, commission not to be 
disallowed—Provisions of section 40(b) not applicable. Iiicoine-taxAct. 1961 — 
Section 40(b). [CIT us. M/s DM. Bhatia Industry, Indore (MJ‘4] 315 
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BfEsot of tnotnustioas of offieoM — Instruction* of C.B.D.T. — Where tnccmw 
detemilncd substantially higher than returned Income, collection of tax in 
dispute to be held In abeyance till decision of appeal — Further Instructions 
where appeal pending before I.T,A.T. recoveiy of penalty to be stayed — Held, 
Instructions binding on oillcers. Income-tax Act, 1961. /Hts Highnesa 
Maharana Shri Bhagwat Singtyi of Mewar us. The ITAT, Jaipur (Rc^,)] 525 


Exemption of iaoonw — Assesses Government Undertaking — Assessee's 
objects also provide to undeitake work as civil engineers, other constructions, 
building activities, to take on lease buildings, etc.— Assessee claiming income 
to be exempt since mainly for the purpose of housing schemes of harljans and 
backward classes which Included Scheduled Castes—Revenue assessing entire 
income of the assessee on the ground'assessee being fiee to pursue any of Its 
main objects even those not for the benefit ofhaiijans and backward classes etc. 

— Revenue also holding that out of live objects onty one falls within exemption' 
—Tribunal holding full income to be exempt since housing schemes undertaken 
for the benefit of Scheduled Castes and Scheduled Tribes and other weaker 
sections—Held, Harljans and Scheduled Castes not to Include Scheduled Tribes 

— No menUon in the objects regarding any benefit of Scheduled Tribes — Only 

Income referable to housing activities for the benefit of harljans. Scheduled 
castes and weaker sections exempt. Income-tax Act 1961 — Section 10(26B). 
icrr os. M/s. Harflan Avam Nirbal Vary Avas Nigam (AUJ/ 35 


ExempUon — Assessee an advocate —Revenue holding library books of 
advocate to be -tools and Instruments- — Held, law books fell within the term 
-books or manuscript-. Wealth-tax Act, 1957 — SecUons 5(1)W and 5(1)1x11) 
ICWT os. J.P. Cupla (MPtI . j 04 


Exemption — Assessee claiming Income arising from Investment of reserve 
funds in Government Securities to be exempt from taX — Held, Income received 
on invesUnents of non-banklng nature and hence liable to be taxed. Income-tax 

Act. 1961 —Section 80P(2){a)(l). ICTT us. The Rajasthan State ComertcUveBcmk 


Export market derelopment allowance — Assessee company eiqwrtlng 
Mrtaln chemicals to two foreign buyers — Also paying commission to these 
buyers on account ofthese export sales— Claiming weighted deduction u/s 35B 
In respect of commission — ITO disallowing the claim — Appellate authoriOes 
ronflrmlng ihe disallowance - Held, relationship between assessee and foreign 
Arms to be that of vendor and buyers — Payment of commission to buyers onhr 
a rebate or discount or reduction In sale price of goods supplied — P^ent not 
an exper^lture on advertisement publicity, etc. or expenditure under any other 
clause of section 35B — Tribunal correct in conflnnlng the dlsaUowance. 
ncome-taxAcL 1961— Section 35B. (Colour Chem Lid. us. CIT^omJ] 438 

1^-Firm consisting of two partners - One of the partners assigning lease 

held rights as con^uOon of capital to firm - Firm assuring fixed monthly 
^yment as share of profit and making immune from loerles—Held, relationship 

between both the parties thatofkssorandk^ and notaspaitneiatabusln^ 
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—Partnership not entitled to registration. Inccme-taxAct 1961 —Section 164. 
icrr OS. Vjfoya Traders (MadJI 352 

Income from bnslaess and pro f essIon — Business expenditure — Contribu¬ 
tion towards recognised provident fund—Asaessee following mercantile system 
of accounting made provision for contribution to superatmuatlon fund — 
Assessing Olllcer not allowing the .claim since not actually paid during the 
previous year as reqilired by section 36(l)(lv) — Asaessee contesting the 
disallowance In view of the mearUng of word ‘paid* in section 43(2) — iHeld, 
asaessee entitled to deduction though not actually paid on the conjoint reading 
of section ?6(l)(tv) and secUort 43(2). Income-tax Act. 1961 — Sections 36(l)«i4 
and 43(2). [CIT tw. TIata Hydo Eiectric Suf^aly Co. UtL (Bom.)} 428 


Inoeme firom bnsinesa and profsasloa — Income derived from brokerage and 
'commission on foreign transactions between scheduled banks and Ebcchange 
Control of Reserve Bank of India— Asaessee terming the same as professional 
income — Revenue rejecting the same — Ttlbunal overruling revenue's decision 
— Held, Income not assessable as professional Income.Income-tax Act. 1961 — 
Section 28(1). (CtT vs. Vakliaria & Co. (BomJ} ' 433 


Income firom house property —Asaessee claiming composition fee paid for late 
construction of the house as deduction against house property income — ITO 
■ disallowing claim — THbunal admitting the claim — Held,. TMbunal rightly 
allowed the claim — Composition fee to be a legUimate deduction. Income-tax 
Act, 1961 — Section 24(l)(il). fCITus. Sml. Laxml DevUnti (AU.)] 488 

Income — Asaessee acting as middle man for sale of coal — Coal directly 
despatched by collieries to the purchasers — Where wagons not QUed to full 
capacity, railwa 3 rs not allowing any rebate of freight to the purchasers but 
asaessee billing the dllTerence of fre'ght to the collieries — Collieries making 
payment adienever any claim received by asaessee for short loading—DliTeience 
of fielght recovered from collieries passed to the purchaser where a purchaser 
made a claim to the asaessee — Surplus credited to profit and loss account — 
Asseseee claiming surplus not taxable—Held, amount recovered from collieriea 
treated as Income fay the asaessee and liable to be taxed In its hands. Income- 
tax Act. 1961. [Crr us. /Carom Chand Thaper & Ors. (SC)J ' 238 


Income — Assessee following mercantile system of accounting — Interest on 
sticky loans credited to suspense Interest account—Assessee claiming Interest 
not taxable — Held. Interest on stlcl^ loans accrued and was thus taxaUe — 
Interest, commitment charges and guarantee commission also taxable. Income- 
taxAct 1961. (C/Tus.ThmtlfVaduihdustrlalfnuestmantCotpn. Ltd. (Nb.li(MdeLJi 

f 377 


Income—Assessee resident in India—Ihxabillty of income accruing or arising 
outside India — Asaessee receiving foreign dividends after deduction of tax — 
Assessee also receiving Interest after deduction of tax—Assessee claiming tax 
deducted at source ootside India not a part of the total income — Held, in view 
of section S(l)(c) claim ofthe ass essee Justlfled. Income-tax Act, 1961—Section 
6. ICTT vs. Yauxte Rashid and CXhers(U.Pj] 172 
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Inconie — Subsidy on productkra of feature films—Orlgtnally coi»Ututed flm 
releasing fllma during the period 1875 to 1977—AsMSsee firm a» recwiaUtuted 
on 1.10.77 receiving subsidy sanctioned on 23.7.78 — FID taxing the same In 
the hands of assessee firm as revenue receipt — Assessee firm cemtending 
Income from subsidy accrued In the years of jMoductlon of films and not in the 
year of sancUon of subsidy — Altematlvety contending income from subsidy 
taxable only In the hands of originally constituted firm — HekU Income from 
subsidy accrued only In the A.Y. 1879-80 vdren the right to receive subsidy 
accrued alter Its sanction—Income from subsidy not taxable In the hands of the' 
assessee firm as It related to films produced by erstwhile firm— Provisions of 
section 176(3A1 not attracted. Income-tax Act. 1961 — Sections 6.176(3A) and 
187. icrr os. Excel Productions (KerJI 121 

aulustxisl company — Assessee engaged In processing of marbles — Held, 
assessee an Industrial company. Income-laxAct, 1961. [CrTvs. M/s. Hindustan 
Marbles Ltd. (GufJ] 26 

Industrial undertaking—Assessee engaged In mining of lime stone and marble 
blocks — Exca\'atlng marble — Marketable blocks cut and slaed before sale — 
Assessee claiming to be Industrial undertaking and also relief u/s 80HH — Held, 
business of the assessee did not amount to industrial undertaking—Not entitled 
to relief u/s 80HH. Income-tax Act. 1961 — Section 80HH. fClT os. M/s Ludey 
Minerals Put. Ud. (RaJ.)l 535 

Investment allowance — Assessee claiming hotel building to be a pkrnt and 
claiming development rebate on the same — Held, matter remanded for a finding 
if hole! building constituted plant. Income-tax Act, 1961 — Sections 32A8c 43. 
\/[otel Banjara Ltd. vs. CITIAP)] 364 

Method of accounting—Valuation of closing stock—Petitioner's assessments 
reopened on the discovery of bogus purchases— Petitioner unable to tally 
quantitatively opening stock and purchases with sales and closing stock — 
OlTcring for taxation peak' of amounts of purchases made — Revenue adding the 
entire amount for purchases — Pending Its appeal before CITIA), petitioner 
moved this petition before the Commission — Held, entire amount of purchases 
and not peak of bogus purchases to be disallowed — Income from business to 
be estimated by rejecting the books u/s. 145(2) since opening stock and 
purchases not quantitatively tailing with sales and closing stock. Income-tax 
Act. 1961—Sections 145&245D. {RainbowMetals(lndlal,Inre-Bafnbay(BomJI 

199 

New Industrial Undertaking—Assessee manufacturing cattle feed and claim¬ 
ing special deduction — Condition precedent for allowing deduction that 
assessee to be engaged in production of article — Held, lull facts regai'dlng 
activity of the assessee not available — Matter remanded to Tribunal. Income- 
tax act. 1861 — Section 80J. fCTTos. EJD. Parry QndSai Ltd. (MadJt Idl 

New Indtwtrlal Undertaking — Assessee manufacturing seeds switch after 
treatment marketable for purpose of cultivation only—Assessee claiming tube 
engaged in activity of production of articles — Claiming deduction as new 
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Industrial undertaking —Held, processing of seeds anxninted to production — 
Asaeasee entUled to deduction. Income-tax Act 1961 — Section 80J. fCTT ua. 
E.LD. Parry Ctndla) Ud. (Had)] 161 

nffanrna and piosaentlan — Asaeasee deducting Interest at 10% adiereas 
accn rdtng to law supposed to deduct to 21%—Short deduction of tax of Rs. 075 
paid after receiving show cause notice — Revenue launching prosecution — 
Lower courts aqultting aasesMe holding there being no mens-rea Involved — 
Held, asaeasee not proved any reasonable canse — Mons-rea not an Ingredient 
of this offisnce. Income-taxAct 1961 — Sections 194A. 201 (1) & 276B. Criminal 
Procedure Code — Section 482. [DCTTus.M/a Modem Idotor Works, liuihlana 
A Others fPSdOJ 494 

OSeaess and prosecution — Failure to comply with the provtslona of section 
269SS and section 269T— Petitioners partners In a firm— Firm and Its slstm 
concern, another ftrm, maintaining current account for bustneas convenience— 
A.O. completing the assessment of petitioner's Ann after examination of account 
books of the firm — Dropping the proposed action u/s 276DD and 276 after the 
scrutiny of transactions between the two firms — Again Issuing show cause 
notice for the same offence after two years though 'sections alreacfy deleted — 
Held, prosecution pnaceedlngs not warranted by law — Quashed. Income-tax. 
Act 1961 — Sections 276-DD and 276. tPaUramJatn us. UOI (M.PJ] 448 

OCbnees and prosecntloa — False verification In return — Prosecution 
launched — Tribunal giving a finding that Incorrect particulars furnished due 
to negligence and not deliberate — Held, prosecution notvaUd. Income-taxAct 
1961—SecUon 277. UM. Shah vs. nO (Mad)] 337 

Penalty — A.Y. 1969-70 — Assessment order passed on 17.9.71 — Assessing 
Officer ImpostngpenaltyofRs. 20,000/-on 19.3.1974—Tribunal set aside onter 
of penalty holding that in view of amendment of section 274(2), Assessing Officer 
not authorised to Impose perudty — Held. Jurisdiction to be determined w.r.t 
amount of Income concealed — Proceedings Initiated after compleUcm of 
assessment order which was passed after amendment of section 274(2), penalty 
rightly Imposed by Assessing OCBcer. Income-taxAct 1961-^Sections 271(l)(c) 
& 274(2). ]CJTva.ScmwalDassMlrlMa((DeL)J 118 

Penalty — Assessment for A.Y. 1970-71 reopened — Asaeasee disclosing 
additional Income—Penalty proceedings initiated—Held, jurisdiction to impose 
penalty on the basis of law applicable to assessment — Efferrt amendment of 
section 274(2) w.e.f. 1-4-1971. Incmne-taxAct, 1961—Section 271C & 274(2). 
[err us, K.SJ). Pandunangan (Mad)] 328 

Penalty — Concealment of Income —CondiUoiu necessary for imposition of 
penalty — Findings by Tribuiud regarding deliberate concealment in cader to 
imposf penalty — Held, Tributul not giving any finding of d^herate conceal¬ 
ment—Matter remanded to Tribunal. Incmne-taxAct, 1961—Section 271(l)((j. 
[err vs. K.SJ3. Pandurangan (McuU/ 328 

Penalty — ConcMlment of Income — Returned Income less than 8o% of the 
assessed income — Ass es a ec entering into an agreoiKnt with the CIT and 
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oirerlng tacomc for tax as agreed — Also paying minimum penalty as per 
agreement—concealment proceeding Initiated In view of£*planntton to section 
27l{l)(c) — Held, presumption under Ejq^anatlai can be rebutted — Since 
Income disclosed under agreement, no concealment of Income. Income-tax Act. 
1961 — SecUon 271 (l){c). [CTT vs. India Sea Poods ffCerJt 167 

Puudty — Penalty for concealment — Asseseee supptylng goods to one *8’ by 
sales — ‘B’ pleading goods supplied on credit — In view of dlstuii>ed 
,viT.H(»nnn asscssec not coming forward to lead evidence but no material against 
the put 1^ Revenue—Asseaaee surrendering the amount to buy peace 

and to avoid harassment and claiming exemption from penalty — Penalty 
Imposed — Held, since the evidence collected against the asseasee not con¬ 
fronted to him during penalty proceedings and assessee surrendering onty to 
buy peace, penalty not Impoaable. Income-tax Act, 1961 — SecUon 271(l)(c). 
[Akshay Bhandar vs. CTT fOau.)J 2SO 

Powers of Tribuiial — Assessee raising addlUonal ground that assessment 
barred by UmltaUon — Ground not taken before lower authorities — Tribunal 
admitting fresh ground — Held, quesUon of limitation can be raised at any point 
of Uine — Such quesUon go to the root of the matter. Income-tax Act, 1961. [CIT 

us. Mohd. Iqbal & Others (M.P.)I 320 

\ 

Pre-emptive purchase of Immovable property by Central Govt. — Agreement 
for the purchase of the two adjacent plots of almost equal dimensions for similar 
ransideraUon — Appropriate Authority accepUng the consideration in respect of 
the plot situated near the railway line as its fair market value — Issuing Form 
37-1 for the same — Hiking the fair market value of the other plot by 20% on the 
basis of its supposed better locaUon although railway signal lines and telephone 
poles passed through it — Passing order for its acquisition u/s 269-UD(lA} — 
l^tiUoner challenging the validity of Uie order — Held, dlflerence between the 
location of two plots and their apparent considerations not to the extent to give 
rise to presurapUon about understatement of consideration with a view to evade 
tax — AssumpUon of 20% higher value of plot in question over the adjacent plot 
not based on any material — PresumpUon In any case rebuttable by the material 
already available on record — Order not sustainable — Quashed. Income-tax 
Act, 1961 — Chapter XXC. [llfndianl Babnukund Investment Co. Pvt Ltd. vs. 
Appn^riate Authority & Others (Guf.)] 6 

Principles of natural Justice —Revenue valuing the property on the basis of 
valuation by the Executive Engineer of the Department who followed yardstick 
for valuation as given in Instruction No. 1671 —Assessee asking for copy of 
instructions —Copy of instructions denied on the ground that same meant for 
ofQclal consumption of the department —^Held. principles of natural Justice 
require assessee to be given a copy of such instruction —Board empowered 
u/s 119 of the Act to issue Instructions and it cannot be said such instructions 
not meant for public.- Income-tax Act 1961 —Section 119 & 143(3). /Capricorn 
Shopping CkmqOex vs. ITO & Others IKerJ] 186 

Praasontlon—Department filing prosecution for violation of sectloiu 276C and 
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277 of the I.T. Act — PnuUty cancelled in appeal — Asseasee apfdying for 
quaahlnK of prosecution proceedinga—Ma^trate tefijaingassessee’s pra^— 
^d, proaecutioa to be quashed. Inccmie'tax Act, 1961 — Sectfons 276C, 277 
and 278. ILaJahmlNarayanKathgola (Firm) AOthers vs. State t^West Bengal A 
Anr.lCaL)] 483 

Kaassassmeiit — Assessee a milk cooperative society claiming exemption of 
dividend and interest Income on Investment in other cooperative society — 
Assessee filing claim for exemption <m the groas Income without considering 
provlskms of section 8QAB —Assessment completed but subsequently reopened 
— Assessing Officer noticing asseasee having paid huge amount fay way of 
Interest on short tenn and long term loans which not taken into conalderatkoi 
for working net Incortte from Interest and dividend — Interest Irtcionie earned 
from short term called deposits and not from any borrowing—Held, assessment 
completed fay ITO after due Inquiry and consultation with the CIT — Notice 
issued only because of change of opinion — Notice not valid. Income-tax Act 
1961 — Sections 147 and 148. (Kaira District Co-op. Milk Producers Union Ltd. 
,us.ACrr(Ci{/.)l 46 

Reassessment — Assessee retired from am^ — Assessment for A.Y. 1988-89 
completed by ITO Pune having Jurisdiction over am^oillcers—After retirement 
assessee settling at Jalandhar—Assessment for 1988-89 reopened—Reopen¬ 
ing of assessment challenged by assessee — One of the ground being lack of 
Jurisdiction of ITO — Held, since assessee assesseed at Pune, his file not having 
been transferred or no transfer of Jurisdiction u/s 127, FTO Jalandhar had no 
Jurisdiction — Notice IssiKd for reopening Invalid. Income-tax Act 1961 — 
Sectlos 127 & 148. Constitution of India—Artlde226. [LtCoLParanyitSIngh 
(RetdJvs.aT(FAH)} ’ ' 286 

Reassessment — Assessments completed ort^nally allowing benefit of carry 
forward loss and depredation to the assessee-Assessments reopened and the 
allowance of imabsorbed cany forward business,toes and depredation not 
allowed — Assessee challenging rec^ning of assessments — Held, claim of the 
assessee was allowed after application of mind fay the ITO at the time of original 
assessment — No Information In possession of the ITO if the completion of the 
assessment resulted In under-assessment — Merely a change of opinion and 
reopening of assessment invalid. Income-tax Act. 1961 — Section 147(b). fCJT 
vs. M/s. Hindustan Marbles Ltd. fCtgJ/ 26 

Reassessment — Pull and true dlsdoeure — Assessee claiming payment of 
commission — Revenue accepting the claim In original assessment — Assess¬ 
ment reopened u/s. 147(a) when statements showed ialsl^ of commission 
. payment — Assessee filing writ petition against reopening since material facts 
stood disclosed — Held, true facts required to .be disclosed with regard to 
payment of commission — Presh bifermatlon In the form of statements not 
existing on the date of original assessment and coming to the notice of ITO 
subsequently — Reopening of assessments valid. Income-tax Act, 1961 — 
auction 147(a).<k>nstltutlon of India—Article 226. lAdltyaMiasLt±vs.VCaA 
On. (RqlJ/ 136 
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riiwiiMmnnt — In original aasessment ITO allowing bonus incentive given to 
Development Olllcer of L.I.C. as a deduction — Subsequent Board Issuing 
dreular on the basis of audit objection — Assessment reopened — Assessee 
objecting to reopening of assessment — Held, audit objection and circular not 
an information — Reopening onty on the basis of change of opinion—Notice fw 
reopening not valid. Income-tax Act. 1961 — Section 147(b.) . /CfT us. Shrt 
Jawahar D. E»tolakUja (GujJ] IS 

Rsasssssmeat— NoUce u/s 148 — Validity thereof— Tbanslerofland— A.O. 
holding a»» >e«>«ee not liable to capital gains tax in absence of executed sale deed 

— Subsequently issuing noUce u/s 148 since assessee gave poss es s i on of land 

and received sale consideration — Assessee challenging valldlly of the notice — 
Held, no failure on the part of the assesses to disclose any material fact — 
Change of opinion and not reason to believe escapement of income forming the 
basis of notice — Notice quashed. Income-tax Act, 1961 — Section 148. 
INaglnbhal C. Patel os. ITO (CujJI 444 

Recovery at tax — Sale of property — Assessee denying Issue of notice under 
rule 2 of Schedule II — High Court finding that notice had not only been Issued 
but served — Temporary injunction against auction arxi sale cannot be issued. 
Income-tax Act. 1961 —Section 222. Schedule n, Rule 2. [Ptatfab National Bank 
vs.crrtP&H)i 311 

Recovery of tax—TRO issuing notice for recovery of tax—Assessee filing stay 
application before Tribunal — THbunal alreacfy completed hearing of case and 
judgment reserved — Assessee filing writ in High Court seeking dlrecton to 
Tribunal either to pass judgment or to stay demand — Held, Tribunal directed 
to dispose of the appeal Immediately falling which take up assessee's application 
for stay of demand. Income-tax Act, 1961 — Section 220 (6). Constitution of 
India — Article 226. [Suresh Chand us. TTAT(AIL)] 1 IS 

Rwcti fl catlon of mistake—Assessee engaged in iruuiufacture of sanitary pipes 

— In original assessment Investment allowance allowed — Investment allowance 
withdrawn ly recourse to section 154 — Assessee agitating rectification not 
possible since not a mistake apparent from record — Held, assessment rightly 
rectified — Provisions of section 151 applicable. Income-tax Act 1961 — 
Sections 154 & 32Al2)(b)(ll). tThe Perfect Pottery Co. Ltd., Jabalpur us. CfTJMPj; 

554 

Refsreiice to High Court — Tribunal following orders of the High Court — 
Special Leave PstlUon against decision of High Court dismissed by Supreme 
Court—THbunal refusing to refer case— Held, no reference lies from the order 
oftheTtIbunaL Income-taxAct 1961—Section256. [CfTus.Mun^resaNaicloer 
Mansion (MadJ] 187 

Rofcrenco — A.O. initially allowing daim of the nsseasee for develoimient 

expenses—Subsequently order cancelled fay err u/s 263—Fresh order passed 

— A.O. completed as se ssment and disallowed claim fin* develoimient expenses 

— Notice of penally for concealment issued and perudty levied — IMbunal 
upholding order of tusaessment but cancelling or^ of penalty — Revenue 
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movliigappUcatkai u/a 256(1) for reference—Apidtcatlon hr reference reftued 

— H*V<, flnriinffl arrived by the Tribiirml tn Out crdetr nanrelling penally nn^ » 

finrfing of feet — No question of few arose. Income-tax Act, 1961 — SectlMi 
256(2). (CIT us. M/m G.T. EnlerprIseM (Rq/J 484 

Refereaoe — Aasesice claiming deduction of annuity to a trust as a revenue 
expenditure for grant of distribution rl^ts — No evidence that tnut had been 
granted distribution rights — Afeo no evidence that agreement with trust 
executed on behalf of firm—Triburtal disallowing aimul^ pigment —Held, no 
question of law arisen. Incmne-tax Act 1961 — Section 256(2). {Thondepu 
Pharma Dfstrhutors us. CIT CAPfJ 144 

Rsferenos — Assessee paying Interest to HUF on funds inherited it on the 
death of father — Interest added to the income of the firm u/s 40(b) on the 
ground that the partlea Inheriting the estate became sole owners of their 
respective shares — Asseasee's capital allowed by the Tribunal — ‘Reference 
application of the revenue refused — Held, odiere on death of the father the sons 
Inherited in their Indlvldua] capacities or Inherited as a Joint feml]^ is a question 
of law — Tribunal directed to refer the case. Income-tax Act, 1661 — Sectloru 
256(2) and 40(b). ICJT us. M/s Jankidas Ham Pratap (RetjJI 463 

Ksfarencs — Assessment completed u/s 143(3) — Issue of exemption 
u/s 10(22) raised for the first time before Tribunal — Tribunal not admitting 
additional ground since it involved going through facts — Reference refused — 
Held, claim of assessee refused since additional ground required scrutiny of facts 

— Reference rightly refused being a question of feet Income-tax Act 1961 — 
Section 256(2). fThe Assam State Text Book PmOuettonA Publication Carpn.LUL 

. vs. CTTfCaiUI 253 

Reference — CIT cancelling the order of ITO u/s 263 — Tribunal rejecting 
asseasee’s appeal — Filing reference application — Reference application 
rejected by Tribunal —Held, since CIT only remanding the case to ITO for fiesh 
inquiries, no question of law aroee. Income-tax Act 1961 — Section 256(2). 
/M/s Bhoigaua Engineering Corporation us. CIT (AIL)/ 493 

Reference — ITO applying net rate' of profit and disallowing entire expenditure 
on reraipts from sale of cement produced by J.K. Cfement Company—Tribunal 
allowing asseasee's appeal and allowing entire expenses — Revenue filing 
reference appllca^n which was rejected — Held, order of lyibunal based on 
evidence and facts — No question of law arose. Income-tax Act, 1961 —Section 
256(2). /err us. M/s S.M. Bhatia Associates (RqfJl 485 

Reference — Penalty iMPOsed for concealment — IVibunal reducing quantum 
of penalty after considering fects — Held, no question oflaw arises. Income-tax 
Act 1961 — SecUons 256 and 271(l)(c). /CIT us. V.L.BalaktishnaNaidu (MadJJ 

305 

Refewnoe — Penalty u/s 271 (l)(c) deleted by Tribunal — Additions in quantum 
appeal agreed by assessee—Tribunal holding had asses ere filed appeal against 
quantum he would have succeeded and thus cancelling penalty for ccmcealment 
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— AppUcatton filed by revenue for refetence rejected -- Held, whether any 

material with IWbunal justified cancellatkm to a question oi law — lYibunal 
directed to refer the question. Income-tax Act. 1961 — Section 266(2). ICTTva. 
M/s Gq/rajsir^h Nathustngh (M.PJI 487 

Reference Question of law — Disallowance of building repcdra relatable to 

holiday home for employees upheld by Tribunal — Whether qusstlm of law 
arises — Held, yes. Income-tax Act. 1961 — Secttons 30,37 and 256(2). IJJC. 
Synthetics Ltd. vs. CIT (DeL)l 306 

_ Qiiestion of law — Disallowance of profit commission paid in 
excess of limits laid down in section 40(c) with reference to remuneration payable 
to directors confirmed by Tribunal—Whether question of law arises—Held, yes. 
Income-tax Act, 1961 — SecUon 256(2). (JJC. Synthetics Ltd. us. CTT (DcU) 306 

Reference — QuesUon of law — Disallowance out of mess expenses confirmed 
byTttbunal —Whether question of law arises —Held, no. Income-tax Act, 1961 

— Sections 37 and 256(1). (J.K. Synthetics Ltd vs. CFT (DeUI 306 

Reference — Question of law— Income from business—Disallowance u/s 40(c) 

— rro computing disallowance by treating expenses on medical reimbursement 

and payment of Insurance premium as perquisite — Tribunal holding same not 
to be considered was perquisite for purposes of section 40(c) — Held, no question 
oflaw arose from the order of Tribunal, income-tax Act, 1961 — Section 40(c) and 
256(2). [CIT vs. K.O. Khosla Compressors Ltd (DeL)l 308 

Reference — Question of law — Non-allowable of credit balances written as 
deduction by IVlbunal on the ground of benefit already availed by the assessee 
and also liability still not ceased — Whether qeustion of law arises — Held, yes. 
Income-tax Act, 1961 — Sectlon»41(l) and 256(2). [vfJf. Synthetics Ltd. i;s. CTT 
(Del.)] 306 

Reference — Question of law — Tribunal holding 50% of know-how fee to be of 
revenue nature and remaining 50% of coital nature — Whether any question 
oflaw arises — Held, No. Income-tax Act, 1961 — Section 256. fJJt. Synihettca 
Ltd. vs. CIT (DeL)[ 306 

Reference— Question of law— Unerq^lalned Investment— Search and seizure 
operaUons — Seizure of jewellery and'omaments — Assessing Offleer treating 
the investment In same and In a scooter as income of the assessee Assessee 
pleading seized valuables to be assets of ancestral business of his father — 
Tribunal rejecting the contention since the same neither pressed before tax 
authorities nor substantiated by any material evidence — Upholding the 
assessment — Held, no quesUon of law arose out of Trlbimal's order, income- 
tax Act, 1961 — Sections 69 & 256(2). lyifrty Kumar Saraf us. Income-tax 
Appellate Tribunal (M.P.)] 458 

Rsferencs — Question of law—Disallowance of asaessee's **iniiT» of water 
charges by TMbunal — Whether question of law arises — Held yes. Income-tax 
Act, 1961 — Section 266. [JJC. Synthetics Ltd us. CTT (DeUI 306 

Rsferencs — Reassessment proceedings started — Finding of Tribunal that 
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icaaaeument based cai chan^ oi <^>lnion and ako sanction of Board not 
obtained In accordance with law—TMbunal refusing to refer the case ~ Held, 
TVih iinftl juiitlfled In bolding that reassessment notTOlld and reRialng to refer— 
No question of law arose. Income-tax Act, 1061 — Secttons 147, 148 and 256. 
[CTT vs. Manmohan Das (MJPJ] 312 

MM — Revenue disallowing part of the Interest paid to creditors — Debit 
balance In the account of partners — CITtA) allowing aasessee's appeal — 
Tribunal reversing the order of CITIA) and fidlowtng Its own earlier order — 
Assessee filing reference ^plication on the ground that Tribunal ignoring the 
order of the High Court — Held, vdiether Tribunal correct In Ignoring the order 
of High Court Is a question of law. Income-tax Act, 1961 — Section 256(2). 
/M/s. RD. Jbshl & Contpony us. CfT (MB/ 646 
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Rafennee — Tribunal Allowed deduq/ion of Rs. 3,73,841 on account of Interest 
on excess levy sugar price — It. also confirmed the findings given by CITtA) 
regarding addition of Rs. 2,38,575/- credited In Molasses Storage & Mainte¬ 
nance Fund Account — On application by the Revenue, the IVlbunal refused to 
refer the case — Held, both the questions were questions of law and directions 
were issued to the Tribunal to refer the case. Income-tax Act, 1961 — Section 
256(2). icrrvs. Stmbholt Sugar Mm Ltd. (AUJI 304 

Reference — Thbunal allowing expenditure on feasibility report as revenue 
expenditure — Also allowing claim for bad debt and claim on sales returned— 
Reference application rufused — Held, question of fact Income — tax Act 1961 

— SecUon 256(2). [Crr vs. M/s Rahul Steel Forgir^s (P.) LUL (M.PJj 323 

Reference — Tribunal deleting addition on account of low household expenses 
and low withdrawal for marriage — Revenue's application u/s 256(1) rejected 

— Revenue filing application for reference before High Court—Held, the decision 

of Tribunal being based on appreciation of facts and evidence on record, no 
question of law arose. Income-taxAct, 1961 — Section 256(2). /CITvs. Bhanwar- 
lal S/o Jos Raj Cehlot (Raj.)l 486 


I Reference—TMbunal holding deduction u/s SOM to be allowed on net dividend 
— Reference application of assessee rejected — Held, a question of law. Income- 
tax Act 1961 — SecUon 256(2). (Sate Bank of Indore vs. CfT/MB/ 647 


Rsfexence — Tribunal holding Income horn letting of property to be business 
Income — Also refusing to apply provisions of section 43B by disallowing 
disputed urban tax land — THbunal refusing to refer Revenue's application — 
Held, question oflaw to be referred. Income-tax Act 1961 — Sections22,28,43B 
and 256. ICTT us. Chennai Properties & Investments Ltd. (ModJ/ 303 

Refereiios —Tribunal holding penalty u/s 271(l)(c) not leviable — Refusing to 
refer the case — Held, a finding of fact by the TMbunal that no concealment 
established — No questlcm oflaw arose—Reference apjdlcaUon rightly rejected. 
Inccnne-tax Act 1961 — SecUon 256(2). /CfT vs. Shrt Hardayal Singh (AlU/ 

489 


Ragtstiatloa of Ann—Assessee constituting a partnership by oral agreement 
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w.e.f. 1-1-1981 —Partnerahlp deed executed on 23-2-1982--RevOTUerefuMi^ 
regletration to flnnelnce one of the partnera minor *t the time of oral agreement 
—Tribunal holding mlntff cmly admitted to the benefit of partnerahlp and at the 
Hiw of execution of deed the said partner a major—Held, registiatlon of the firm 
to be allowed. Income-tax Act. 1961 — Section 184. ^FTvs.TuU Veneer and 
Ptywoad Industries (Goal/ 302 

Regiatratioa of property— M Company entering into agreement fin- purchase 
of property and app^g In Form 37-1 to Appropriate Authority — In the 
peUtlons filed in the Hl^ Court fin- amalgamation of Td' with a 
company known as MI’ — No objection certificate Issued Appropriate 
Authority in favour of‘M’ — Sale deed made out In fitvour of‘MI* and presented 
to Registrar for registration of sale — Registrar refusing to register the sale since 
no objection of Appropriate Authority not In the name of ‘MI’ — .^proinlate 
Authority refusing to change the name fiom ‘M* to “MI* In no objection certlflcate 
already Issued and directing to file fresh application — Held, In view of the order 
of amalgamation wherein both M’ and ‘MI’ merged and took over all-the assets 
in any form of the company ‘M*, Registrar directed to execute sale deed In favour 
of'MI'. Income-taxAct, 1961. IMofmu)ebIntern<UionalLtd.Iainal 0 afnted Intoond 
known as Manugraph Industries UdJ us. Appropriate Autbarily A Others (Kar.)I 

507 

Reopening of assessment — Asscssee challenging validity of notice Issued 
u/a 148 — Assessment for the year 1959-60 completed accepting cash credits 
declared —While completing assessment for 1960-61 A.O. noticing creditors to 
be bogus which Included some creditors accepted as genuine In the previous year 
—Notice u/s 148 Issued —Assesses challenging reopening of assessment — 
Held, enough evidence before the AO. to believe that there tvas no full and true 
disclosure of all material (acts during the relevant AY. — Income having escaped 
assessment — Notice for reopening Justified. Income-taxAct, 1961 —Sections 
147 and 148. iSriKrishna Pvt. Ltd. vs. LT.O. Calcutta and Others (SC)] 206 

Reopening of asoesament — Assessee receiving additional compensation along 
with Interest on 18-5-1992 in respect of period covered by AYs. 1968-69 
onwards — Assessee pleading that assessments for the years 1968-69 to 
1971-72 and 1981-82 and 1982-83 barred by limitation — Assessee’s plea 
rejected and assessments framed tty Issue of notice u/s 148 — Assessee 
challengingactionofthe no Itywayofwrlt petition — Held. In view of provisions 
of section 150(1), assessments not barred by limitation. Income-taxAct, 1961 — 
Sections 148 & 150. IKM. Shorma vs. HO A Others (Del.)] 3^ 

Reopening of assessment — Assessment originally completed u/s 143(1) — 
Assessment reopened u/s 143(2)(b) — Assessee praying In view of instructions 
that cases be picked at random and limitation of 5% reopening of assessment 
invalid —^Held, Im. traction could not over-ride the ^>ecific provisions of law — 
Assessment rlghUy reopened. Income-tax Act, 1961 — Sections 143(1) & 
143(2)(b). lM/8.DadanichaniKeshrimalACo..Ratlamvs.Crr(MJ>.)] 296 

Soaroh A Seisnie (^ration—Order u/s 132A(l)(b)—Revenue requlslti<ming 
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petltlaoei'a booka of ocoounts and othor documenta — Not reconUng ita 
aatlafiustloin or reason for belief that bo(dn not Ukeljr to be produced when called 
for— Petitioner filing writ petition chaltengtng the validity of the order— Held, 
Older not auatainable — Quaahed. Incotne>tax Act. 1961 — Section 132A. 
Conatitudon of India — Article 226. pShree JonM Solueet Extraction Ltd. us. 
Deputy Dtreetor oftnoome-iax (AIL)] 416 

Seascli * Selnm opexattona — ValldUy thereof—Witt petition— Petitioner 
fw ntendifig authorisation to be llle^ since not baaed on any material and good 
infonnatlon — Also pricing (or appropriate directions to the department for 
release of seized documenta consequent upon decision of appellate authority 
against the addition based on seized assets In the assessment order —. Held, 
question regarding legality of authorisation to be of academic interest in view of 
appellate authority directing for release of seized assets and documents — Writ 
to become infructuous — Appropriate authority directed to dispose of asseasee's 
application for release of seized documents expedltiousty in accordance with law. 
Income-tax Act, 1961— Section 132. {Dr. LS. Tomar vs. Director of Income-tax 
(AID! 414 

Ssairoh ft Sslsnrs — Interest u/s. 132B{4) on amount seized and retained upto 
regular assessment—Assesses claiming the same after appeal order — Revenue 
not granting — Assessee filing petition — Held, assessee entitled to interest 
u/s 132B(4) since revenue not pointing out anything contrary. Income-tax Act. 
1961 — SecUon 132B(4). lAnUkumar D. GaJ/ar vs. OT (Gu).)! 164 

Set off of cany forward loos and nnalwoibed depreciation —> Assessee a 

company In which public not substantially Interested—Change In shareholding 
— Benefit of cany forward of loss and depreciation originally allowed but 
withdrawn on reassessment — ITO holding provisions of section 79 in view of 
change of shareholding applicable—Held, SecUon 79 containing two provisions, 
namely change of shareholding of not less than 51% of the voUng power or 
saUslactlon of the assessing ofilcer that change of share- holding alTerted with 
a view to avoiding or reducing liability to tax — Both the conditions not 
disjunctive but alternaUve — SaUslactlon of either save the assessee from 
operation of section 79 — Set off of carry forward of loss and depreciation 
allowable. Income-taxAct, 1961—Section 79. {CTT vs. M/s. Hindustan Matties 
Ltd. fCufj; 26 

Set off of depreciatioB — A. Ys. 1977-78 to 1980-81 — Assessee a firm and 
unabsorbed depreciation allotted to partners — ITO refusing the benefit of set 
off during A.Y. 1982-83 to the firm — Held, assessee firm enUtled to the benefit 
ofcany forward and set off of depreciation. Income-taxAct, 1961 — Section‘32. 
IM/s. Azad Bus Services us. CfT (MP)I 20 

Settlement commission—Search & Seizure — Accounts got audited by special 
audit for two yean—Assessee praying for relaxation of Interest for delay In filing 
return and for default In pstylng advance tax—Assessee also praying for waiver 
of penalty and immunity from prosecution—Held, In view of Inconclusive nature 
of accounts net profit be esUmated at 6% of the sales which deemed to have 
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nil Mqienaealndudln 4 ldew »c a t k) n a rtmt wrthl « —lntCTe»t for deity In 
filing la the return and de&ult in pt^ment of advance tax partfy rdaxed — 
granted inununltyfrcanproaecutlon and waiver of penalfy. Income-tax 
Act 1961 — Sectlona 246D and 24SH. [Santf Textiles Mttls ffl Ud. In re. vs. 

* Income-tax Settlement Commission (Sett CommnJl 155 

Special deduction — Assessee filing return on the basis of audited account — 
Return not accompanied by cerUflcate of audit as required by sub-aectkm (fiA) 
of section 801 — Claim of the assessee allowed by no — Notice to the assessee 
for cancellation of assessment being prejudicial to the Interest of revenue — 
Assessee oflerlng to file audit report during proceeding u/s 263 — Revenue 
holding audit report to be accompanied with return and no provision to file 
during the course of proceedings u/s 263 — Held, condition of obtaining report 
for purpose of deduction u/s 80J mandatory — Filing of report any tln« before 
assessment completed directory — CIT bound to accept audit report during 
hearing of show cause notice for cancellation. Income-tax Act, 1961 — Sections 
80J(6A] and 263. [Zenith Processing Mills os. CTTfCu/J/ 280 

Stay of recovery of tax — Heavy demand under Estate Duty Act and Wealth- 
tax rais^ — In view of differences between legal heirs Civil Court managing the 
estate and sale of any part of estate prohibited — Against a demand of 
Rs. 1.17.72.287/-. asumofRs. 23,13.249 paid — Stay applications filed before' 
rrAT with rcqucsi for early disposal of appeal — Revenue resisting the applica¬ 
tion for stay of demand — Tribunal ordering 25% of the demand to be paid and 
balance to be kepi pending till decision of appeal—Not satisfied writ filed against 
the Tribunal agitating the order for payment of 25% of demand — Held, peUlioner 
unable to arrange funds — All assets under the control and supervision of 
District Court — Ihohlbltlon to sell any part of the assets—Order of the Tribunal 
notjustlfied. Income-taxAct, 1961. [tils Late Highness MaharanaShriBhagwat 
Singhjl of Mewar us. The ITAT. Jaipur [Rqf.] 525 

Sur-taz Act —- I’roposed dividend declared subsequent to end of accountlngyear 
—Assessee treating the same as reserve—Tribunal accepting assesse's case — 
Held, lYibunal not correct in holding proposed dividend declared subsequent to 
end of accounting year as a reserve. Companies (Profits) Sur-tax Act, 1964. (CIT 
vs. Rcme (Madras) UdL (Mad.)] 181 

Sur-tax Act — Recomputalion of assessments — A. Ys. 1969-70 and 1970-71 
— CrHA) directing ITO to recompute the sur-tax liability on the basis of relief for 
the corresponding A.Y8. in Income-tax assessments — THbunal confirming the 
order of CIT(A) in view of section 14 as amended w.e.f. 1.4.1971 — Revenue 
contending amended section a substantive provisions not to be applied retro¬ 
spectively — Held, amendment merely extending the right of recomputation 
available to the assessee— Amendment not to be considered as substantive in 
nature — Amended section 14 applicable to A.Ys. 1969-70 and 1970-71. 
Companies (Profits) Sur-taxAcL 1964—Section 14. (OT vs. Rcme (Madras) Ud. 
(Uad.)] 181 

Tax dsdnotlon at source—Scope of section I94C — Petittoners in the business 
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of trnnrnpnrtfltkm of goods — Contending transport tontiact not a contract for 
carrying out any work—Held, contract for carrying out any work not necesaailly 
tobeaworkoMitract—Deduction of tax to be made adienever artwork carried 
out In puTMiance of contract — Circular No. 661 dated 8.3.94 In so far as It 
thought transport contract within the mischief of section 194C to be valid. 
Income-taxAct, 1961 — Section I94C. (EfeonkorOashmesh Transport Ca&Ors. 
us. aXTAAnr. (PAH)1 130 

Unexidalnsd iaooma — Search of assesaec's business place — Revenue 
; recovering a paper marked ‘Jakad* — A a seaaee admitting ownership and also 
entries In hla handwriting — no making an addition of Rb. 11,500 viirlch waa 
! enhanced fay cnXA) to Ra. 39,000 —Aasessee challenging flnding of Tribunal 
— Held, flnding of the Ttlbuiud based on facts — Not a flt question to be 
answered. Income-taxAct, 1961—Sections69,69Aand256(1). [RalanChemd 
Lodha vs. crr(RqlJl 520 

: Validity of aaoeasment — Assessee filing return In individual slalii>s Death 
i of the aasessee before completion of assessment—Fact of death communicated 
; to the no — no not placing legal heirs as per VnU on record — l«gal heir not 
' taken on record but subsequently brought on record by paaskig order of 
rectification u/s 154 — Held, estate not fully represented I 7 Impleading all the 
legal heirs — Assessment Invalid and annulled. Income-tax Act, 1961. (CTT vs. 

, Shrt Fblelal L/R of Rambhabal (deceased) (MP)I 567 

I ValoatiOBofaaaat—AssesseeflUngretumaicmgwlthreportofTegiBleTedvahier 
I — WTO referring the matter to Valuation Cell — WTO Ignoring report of 
I Registered valuer and admitting report of Oovt. Valuer — Held, WTO competent 
! to refer the matter insplte of report of Registered Valuer — Further held WTO 
i bound the report of the Covt Valuer. Wealth-taxAct. 1957 — Sectlona 16A(1) 
'! and 16A(6). /CWTos.Dr. H.Rehmafi(AU.J/ 167 

ValnatloB of shares of partners —Clause in the partnership deed giving option 
to one of the partners to purchase assets of the firm and goodwill at book value 
' on dissolution — Revenue valuing the assets of the Ann and including the same 
in the Wealth-tax asaeasinents of partner who given right to purchase — Held. 

' rule 2 of Wealth-tax Rules to be applied — Since no dissolution of the Arm. 
valuation of shares of partners to be made In accordance with rule 2. Wealth- 
tax Rules. 1957 — Rule 2. [BtshanUU Mufja vs. CWT (AP)J 147 

Vahistlon — Valuation of share of a partner In a firm — Firm owning building 
Included In assets as per balance sheet which was otherwise exempt from tax— 
WTO Including the same In assessments of the firm and consequently decreas¬ 
ing the exemption— Held, rKt wealth the Arm to be assessed aAer excluding 
the assets exempt Wealth-tax Act 1957 — Section 4 & 5(l)(ll). fCWT vs. Shii 
Gtrtahchandm Chandrashankar (Cq/J/ 70 

Vahutlon —Manner of determination — A.Y. 1975-76 — Aasessee valuing hla 
residential property as per section 7(4) at the value adopted In AY. 1971-72 — 
WTO not accepting the valuation since section 7(4) Inserted w.e.f. 1-4-1976 — 
: CWT(A) and Ttlbunal accepting asaeasee'a case— Held, section 7(4) being a 
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procedural In nature bad retroapectlve operatkMi—THbunal fight In ad m it t i n g 
asaeseee's claim. Wealth-tax Act. 1957 — Section 7(4). (CWT os. RJt. Indeijeet 
Singh (Rc^JJ 307 

Walrer of Interest and penaltjr — Assesaee filing application u/s 273A for 
waiver of penalty and Interest — Assessee contending all the conditions 
envisaged by section 273A fulfilled — CIT waiving only part of the interest and 
penalty — No reasons given for rejecting balance claim—Held, non-application 
of mind and not assig ning any reasons and as such order to be set aside — 
Directed to pass fresh order. Income-tax Act. 1961 — Section 273A. [M/s, Shri 
BuOders & Anr. os. Shri HB.L Aggarwal CTT (DtfJ) 112 

Waiver of Interest—Assessee filing return belatedly—Assessee filing petition 
to the err u/s 264 for a direction to Assessing OOlcer to waive interest and 
penalUes — Whereas penalties annulled by appellate authority, CIT refusing uf 
waive Interest as prayed — Assessee submitting that In view of the fact that 
sulllcient cause having been accepted for waiver of penalUes In similar circum¬ 
stances interest should have been waived — Held, Interest levied by wt^ of 
compensation and not a penalty—Order of CIT confirmed. Income-tax Act. 1961 

— SecUons 215. 139(8), 264, 271(l)(a) & 273. (M/s M.B. Sagendra SImha &. 

Sons (HUF) and Anr. vs. CIT (Karj) 512 

Wealth-tax Act — ValuaUon of assets—Building used for commercial purposes 

— WTO enhancing the declared value by applying the provisions of section 7(1) 

-- AAC and Tribunal direcUng to determine the value fay multiplying annual rent 
by ten — Revenue contesting the direction ■— Held, Rule 1-BB not applicable to 
the facts of the case since building not used wholfy or mainly for residential 
purposes—Value determinable only on the basis of maiicet value as enumerated 
In sccUon 7(1) of the Act — IVibunal not Justified In afllrmlng the detennlnaUon 
of value by multiplying annual rent by ten. Wealth-tax Act, 1957 — SecUon 7(1). 
Wealth-lax Rules, 1962 — Rule 1-BB. ICWT us. Shri Rabindm Prasad Dutta 
(Gau.)l 62 

Wealth-tax — Exempted assets — Assessee claiming payments made under 
compulsory Deptosit Scheme Act, 1974 to be annuity and exempt from wealth- 
tax u/s 2(e)(2)(ll) — WTO adding the same to the taxable wealth of the assessee 

— CWT (A) and Tribunal holding the asset to be exonpt from wealth-tax— Held, 

payments not annuity — Not exempt from being Included In taxable wealth of 
the assessee. Wcalth-taxAct. 1957— SecUon 2(e)(2)(ll). [CWTus. DalcharidJain 

455 

Wealth-tax — Reassessment — In Income Tax Assessments a finding that 
assessee trust applying its income for the benefit of persons specUled In section 
13(3) of I.T. Act — WTO Issuing noUce for reassessment u/s 17 on the basts of 
this flndlng—Tribunal reversing WTO’s above finding subsequently—Assessee 
contending the noUce to be void ab inUki — Held, proceedings validly initiated — 
Subsequent reversal of finding by THbunal or change of legal poaitlon by 
Supreme Court Judgment not to invalidate the itoUce correctly issued at the 
relevant time. Wealth-taxAct, 1957— SecUon 17. UJC CharUableTnat vs. WTO 
(AH)] 418 
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WMlth-tas — Valuation property — Valuation Officer vahilfcg the property 
r>n Inrui and building method— Aaaeaaee claiming property to be valued on rent 
capItaUaatkui method — Held, Rule IBB of the W^th-tax Rules, a rule of 
evidence and applicable to aO the pending aaaessments — Report of the 
Valuation Officer set aside. Wealth-tax Act 1057 — Section ieA(0). ILcd Chand 
Sanchett vs. UOI (RcHJi 461 
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Ors. vs. The Appropriate 


Authority 

S. 26gUD(l) 

21/22-3-1996 

271 

M/s Shri Builders vs. Shri R.B.L. 




Aggarwal. CIT 

S. 273A 

6-4-1995 

112 

M/s Zenith I’rocessing Mills, Surat vs. 

Ss. 80J(6A) 



err 

and 263 

28-9-1995 

280 

Naglnbhal G. I’atel vs. ITO 

S. 148 

27-7 1995 

444 

Parshuraiii Pottery Works Co. Ltd. 

Ss. 37(4) 



vs. CIT 

and 256 

27-9-1995 

384 

Karnataka 



Emerald Valley Elstate Ltd. vs. Cn 

Ss. 2(14), 45, 




48and54E 

3-11-1995 

84 


Manuweb International Ltd., (amalgama¬ 
ted Into and known as Manugraph 
Industries Ltd. vs. Appropriate 

Authority & Others 31-10-1995 507 

M/s M.B. Nagendra Slmha & Sons Ss. 215. 

(HUn and Anr. CIT & Others 139(8), 264, 

271(l)(a)and 
273 


16-10-1095 


512 
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90 


Konla 


Capricorn Shopping Complex vs. 

Ss. 119 & 



no & Ora. 

143(3) 

24-1-1696 

188 

err vs. Excel Productions 

Ss. 5. 176(3A) 



* 

and 187 

15-11-1995 

121 

err vs. Harrisons CrsossQeld 




(India) Ltd. 

S. 2(18)(b)(llD 

25-1-1096 

99 

err vs. India Sea Foods 

S. 271(1)((4 

21-2-1095 

187 

Madras 



err vs. Chennai Properties & 

Ss. 22. 28. 



Invcstflunts Ltd. 

43B and 256 

24-4-1005 

303 

err vs. E.I.D. Pany Ondla) Ud. 

S. 80J 

29-3-1665 

191 

err vs. Indian Flrewoilcs Industries 

S. 40(b) 

20-4-1005 

345 

err vs. K.S.D. Pandurangan 

Ss, 271C. 

. 



271(l)(c) and 




274(2) 

18-4-1005 

326 

err vs. Murugesa Nalclwr Mansion 

S. 256 

8-3-1905 

187 

err vs. Rane (Madras) Ltd. 

Companies 




(Fronts) Sur-tax 



AfcL 1964 — 

- 



S. 14 

10-11-1904 

181 

err vs. Tamil Nadu Industrial Invest¬ 




ment Corporation Ltd. (No.l) 


10-11-1994 

377 

err vs. V.L. Balakrlshna Naklu 

Ss. 256 and 




271(l)(c) 

13-7-1995 

305 

err vs. Vljaya Ttadera 

S. 184 

26-4-1095 

352 

J.M. Shah vs. ITO 

S. 277 

10-4-1995 

337 

Uadhya Pndesh 



err vs. Owallor Sugar Co. Ltd. 

S. 32(lj 

20-11-1006 

126 

err vs. Manmohan E>as 

SSi 147. 148 




and 256 

14-12-1905 

312 

err vs. m/s O^rsdslngh Nathuslngh 

. S. 256(2) 

22-3-1906 

487 

<9T vs. M/s K. Amlnuddln & Sons 

S. 37 

14-2-1096 

268 
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err vs. M/s Kamdhenu Agencies 


CIT vs. M/s Narmada Movie 
Enterprises 

err vs. M/s Oswal Data Processors 
err vs. M/s Rahul Steel Foiginga 
(P) Ud. 

err vs. m/s super King 
err vs. Mohd. Iqbal & Others 
err vs. Mohanlal Mishrilal & Sons 
err vs. Nandlal Suganmal 
err vs. Satpal Vijaykumar & Ois. 
err vs. ShU Fatelal L/R of 
Rambhabai 

Cn' vs. Shri S. Khushal Singh 

err vs. Shri Subodh Kumar Jain 
err vs. Vawar Rashid & Others 
CWT vs. Dalchand Jain 

eWTvs. J.P. Gupta 

M/s. Azad Bus Services vs. eiT 
M/s Dadamchand Keshrimal & eo.. 
Ratlam vs. CIT 

M/s Khandehval Oil, Indore vs. eiT 
M/s R.D. Joshi & Company vs. CIT 
Patlrani Jain vs. UOI 


S. 32A, IT 



Rules, 1962 — 



Appendix I, 



Part I. Item 



D(4) 

3-3-1906 

560 

S. 263 

17-1-1996 

32r 

S. 80J 

13-3-1996 

316 

S. 256(2) 

14-3-1996 

323 

S. 4.3B 

19-2-1996 

313 


9-2-1996 

320 

S. 43B 

24-2-1996 

545 

S.43B 

11-3-1996 

151 

S. 43B 

7-2-1996 

309 


27-3-1996 

557 

Ss. 144B and 



263 

6-2-1996 

2C 

S. 45 

15-2-1996 

326 

S. 5 

14-12-1995 

17" 

WTAct, 1957- 

- 


S. 2(eH2)(ll) 

14-11-1995 

455 

WTAct, 1957- 

- 


Ss. 5(l)tx) and 



5(l)(xli) 

5-7-1995 

IS' 

S. 32 

15-2-1996 

20 

Ss. 143(1) & 



143(2)(b) 

19-2-1996 

296 


7-3-1996 

291 

5. 256(2) 

25-1-1996 

646 

Ss. 276-DO 



and 276 

28-8-1995 

. 448 
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Shrl Prakash Chand Nahta, Seonl va. 


err 

S. 154 

17-1-1996 

SmL Manoramadevi A^wal va. CWT 

Vohintaiy 

Disclosure 

Scheme 



Board's Circular 

No. 423 dated 

28-6-1965 

Board's 

Circular No. 

432 ft 441 

both dated 


15-11-1986 

8-3-1996 

State Bank of Indore va. CIT 

S. 256(2] 

13-3-1996 

The Perfect Pottery Co. Ltd.. Jabalpur 

S. 154ft32A 


vs. err 

(2)(b)(il) 

8-2-1996 

\TJay Kumar Saraf vs. ITAT 

Ss. 69 and 



256(2) 

19-10-1995 

PniUab ft Htiyano 


err va. Shrl Charanjlt Singh & 

Ss. 269-C 


Others 

and2e9-F 

13-12-1995 

DCIT va. M/s Modem Motor Works 

Ss. 194A. 



201(1) ft 

276B. 

Criminal 

Procedure 

Code — 


Skonkar Daahmeah TYanaport Co. ft 

S. 482 

23-2-1996 

Ora. vs. CBDT ft Anr. 

S. 194C 

31-5-1995 


Oovt of India Tlirough Secretaiy, IT 
Oept & Othera va. The Hanal 
Mdhalla Khatlkan Coc^. Labour 


ssf- 


543 

647 

554 

458 

502 


494 

130 



42 


INDEX TO VOLUME 134 


rvol. 134 


& Construction Society Ltd. Ss. '293 & 


& others 

226 

26-3-1996 

504 

Lt. Col. Paiamjlt Singh (Retd.) vs. 

Ss. 127 and 


• 

err 

148. Constitution 



of India — 

Article 226 

13-3-1996 

286 

Punjab National Bank vs. CIT & On. 

S. 222. 

Schedule II, 

Rule 2 

19-10-1995 

311 

Ritiasthan 

Aditya MUls Ud. vs. UOl & Ore. S. 147(a). 




Constitution 

of India — 

Article 226 

8-12-1994 

136 

err vs. Arawall Minerals & Chemicals 

Industries (P) Ltd. 

S. 43B 

28-11-1995 

153 

CIT vs. Bhanwarlal S/o Jas Raj 

Gehlot 

S. 256(2) 

3-5-1996 

486 

err vs. Bombay Motors 

S. 43B 

22-11-1995 

310 

err vs. Chandra Singh & Sons 

S. 43B. ProvlBO 

to section 43B 

inserted by 

Finance AcL 

1987 

22-11-1995 

382 

err VB. Jyoti Industries 

S. 43B 

28-11-1995 

154 

err vs. M/s G.T. Enterprises 

S. 256(2) 

16-5-1996 

484 

err VB. M/s Jankldas Ram Pratap 

Ss. 256(2) and 

40(b) 

3-5-1996 

463 

err vs. M/s ^uclgr Minerals Pvt. Ltd. 

S. 80HH 

27-2-1996 

535 

err vs. M/s S.M. Bhatla Associates 

S. 256(2) 

7-6-1996 

485 

err VB. Prakash Chand Dhadda 

S. 2(14KI) 

27-3-1996 

542 

err VB. Rajendra Textiles 

S.80HH 

20-11-1995 

154 

err VB. Rodajl Deep Chand 

S.43B 

22-11-1995 

310 
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err vs. The Rajasthan State 


Cooperative Bank 

CWT vs. RK, Indeijeet Singh 

S. 80P(2)(a)(i) 

WTAct 1957 

22-4-1996 

72 

His Late Highness Maharana %rl 
Bhagwat Snghji of Mewar vs. 

-S. 7(4) 

20-11-1995 

307 

ThelTAT 

Lai Chand Sancheti vs. UOI 

WTAct 1957 

26-4-1996 

525 

Ratan Chand Lodha vs. CIT 

— S. ieA( 6 ) 

Ss. 69. 69A 

1-8-1996 

461 


and 256(1) 

18-4-1996 

520 


Tribunal Decir'ons 
Case^wUe Index 


Tribunal Declr'ona 

Case^wUe Index 

Case PageMb. 

1. ACITvs. Hindustan Conductors (P.) Ltd. (Mumbai) 128 

2. ACrr vs. Dutch Oil & AUled Industries (1949) Pvt Ltd. (Ahmd.) 1 

3. ACiTvs. Rehmatkhan Blrbalkhan Chandankhan & Party 

and vice versa (Jaipui) 96 

4. ACiTvs. Tribhovandas Bhlmjl Zaveri & Sons (Bom.) 62 

5. AnaAd & Co. vs. ACIT (Cal.) 42 

6 . Bharat Hart Slnghanla (HIJF) vs. ACIT (CaL) 138 

7. Blharljee Exports vs. DCIT (Del.) 97 

8 . Concast (India) Educational IVust vs. ITO (Bom.) 16 

9. C.B.H. Exports vs. ACIT (Jaipui) 111 

10. Hero Honda Motors ltd. vs.^Dy. CIT (A) (DeL) 03 

11. Hotel Radhlka vs. DCIT (Nag.) 38 

12. rro vs. D.K. Pandutanga Shetty & Sons (Bang.) 121 

13. ITO vs. Harbans Lai (Shrl) 169 

14. no vs. Mr. Narendra S. Kapadia (Mumbai) 134 

15. no vs. Purehottam Lai Roongata Family Wdlare Trust (Jaipur) 153 

16. no vs. Satya Madan. B.K. Steel Co. (Chand.) 39 

17. no vs. Shrl Naresh Batra, HUF & Ors. (Chand.) 49 

18 . no vs. Shrl Narual Huda B. Abootteu (Bangalore 171 
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19: no vs. Subhash Chand Ravinder Nath (Chand.) 167 

SO. N. Manonmanl (Smt) vs. ITO (Mad.) 10 

21. Nathan! Steels Ltd. vs. DCrr (Bom.) 24 

22. P.C. Mathew & Sons vs. DCIT (Cochin) 151 

23. Parthas vs. DCIT (Asstt.) (Cochin) 45 

24. Rani Bai through/LH Donee Khusbir Singh vs. CTO (Jaipur) 144 

25. Samba Trading & Investment (P.) Ltd. vs. Assistant 

Commissioner 3(9, (Mumbai) 107 

26. Sarvan Singh. Contractors vs. ITO (Chand.) 44 

27. Sedco Forex International Drilling Inc. & Others vs. ACIT (Del.) 79 

28. Shri Sukhdev Singh vs. ACIT (Chandl.) 94 

29. Shroff Leasing Pvt. Ltd. vs. ACWT (Cal.) 105 

30. Vimal Chand Bafna vs. ACIT (Del.) 41 

Sectlon-wlM Index 


Section Page No. 

Section 

Page No. 

Agreement Ibr Avoidance of 
Donble Taxation between 
India and Prance 

79 

Gilt-tax Act. 1988 

6 

144 

Amnesty Scheme. IMS 

62 

24 

144 

Board Order u/s 119(2) 

^dt 14-2-1986 

62 

Income-tax Act, 1981 

2(41) 

138 

Board Circular 


9(1)(U) 

79 

No. 451 

62 

5 

10 

No 469 

111 

10 ( 6 )(v 1 U) 

79 

Chandigarh (Sale of Site and 


11 

16 

Bldgs.) Rules, 1960 


12A 

16 

R 14 

49 

13 

16 

Companies Act, 19S6 


22 

153 

433 

138 

23 

153 

4S1 

Constitution of India 

138 

28 

42. 93 

Art. 371F 

10 

30 

24 

FInanoe Act. 1983 


32 

24.38 

40(3) 

105 

32(1)(1D 

151 
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46 

32A 

38 143^a) 

169 

3SD 

93 145 

44 

36(1) 

46 145(1) 

95 

37 

24 147 

39 

40(3) 

106 154 

169 

4QA(3) 

44 171 

49 

41(1) 

1 251(1) 

94 

43(6) 

24 263 

107 

45 

121. 134. 138 271(l)(a) 

41 

46 

138 271(1)(C) 62. 111. 128. 171 

48 

138 272A 

97 

50 

24 273 

62 

73 

107 Inooma-tas Rids^ 1062 


80HHC 

24 Appendix I R. 5 

45 


... R-4 

153 

eo 

10 



Rijjssthan Ftemlaes (Cootiol of 

91 

Rant and Briottoa) Act. 1060 


131 

97 3 

163 

132 

14 6 

153 

143(l)(b) 

169 ® 

153 


1 

8 ubject*wls« Index 


1 Subject 


PageNo. 


Amnesty Mhenu—The scheme required that an aaseaeee must come forward 
with clean hands by making full and true diacioeure of Incmne honestly and that 
piece meal disclosure was not permissible. lACTTvs. VrSfhovandofBhlnyiZiweri 
& Sons (Bom.)} 62 

Bnsliiess dsdnotloii — Intsrest paid on loan was held as an aUowahla 
deduction where the nssus between the anwont beiiewed and the eea> 
stmctlon of house had not bean estabUslied. 

Assessee borrowing funds hum Can Fin Homes Ltd. to construct a building — 
A.O. holding that a part of the building was used for residential purposes — 
Estimating this part to be at 6096 he dlsallawed 6096 of Interest — Furttier 
observing that since the building was not completeddurlng the rdevant previous 
years, the Interest (l.e.. 4096) could only be added to the actual costoftbe asset 
I — cnVU confirming A.O.'s actkm — Assescee contending that, since the loan 
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takrn from Can Fin Homes was deposited In the same bank account where the 
Hally collections and other receipts of the business were deposited and from 
where disbursements and/or other payments were made, no nexus between the 
borrowed funds and house constructions could be established — Besides the 
building was used for business purposes and that the assesses had taken many 
Interest free loans also—The asseasee's view was upheld. Income-tax Act, 1961 
— Section 36(1). /M/s. Parthas vs. Djj. CTT (AsstL) (CochhtJJ 45 

A.O. also observing that since l/3rd of the building only was being used for 
business purposes, restricted the quantum of depreciation at 1 /3rd of the value 
of the building — CIT(A) visiting the properQr concluded that since the building 
was having 5 bed rooms etc. besides other observations, it could not have been 
used for business purposes and therefore withdrawing the depreciation granted 
by A.O. — Held, even if the building was used mainly for residential purposes, 
the assesses would be entitled to 5% depreciation Income-tax Rides, 1962 — 
Appiendtx I to Rule 5. IM/s Parthas vs. Dy. CTT (AsstL) (Cochin)] 45 

A.O, also restricting depreciation In respect of 3 properties occupied by the 
members and stall of the assessee — C1T(A) upholding the same — Held, since' 
the fact that whether each staff quarter had a plinth area not exceeding 80sq. 
metres was not examined, that order was set aside with a speclflc direction. 
Income-tax Rules, 1962—Appendix I to Rule 5. lM/sParthasvs.Dy.crr(AssttJ 
(Cochin)] 45 

Business income — Interest earned on PDR8 held to be business Income, 
where the FDRS were made to be ghren as a security to the bankets tat 
obtaining a loan. 

Assessee Arm carrying on the business of export of Hosiery goods as well as of 
knitting — Treating the Interest of Rs. 13.14 Lakhs earned on FDRs as Its 
business Income while claiming deduction u/s 60HHC—A.O. allowing the same 
while completing assessment u/s 143(3) — CITlssubig notice u/s 263 for taxing 
the said Interest under the head ‘Other Sources' — Assessee contending that 
mese FDRs were made out to be given as a security to lOB from where It had 
taken a loan of Rs. 1.09 crores — CIT noUclng that all the FDRs were not with 
lOB. rejected assessee’s contention — Held, If the earning of the interest was so 
connected or linked with the canylng on of the assessee's business and If the 
Fixed Deposits were utilised In such a maimer as to provide a suQlcientfy^ 
pierceptible link for the business activities of the assessee, tliere should be no 
objection to treat the Interest as business tncome. Income-tax Act 1961 — 
SecUon28. ]M/s. Anand & Co. va. ACIT (CaL)] 42 

Capital gains — Assessee HUF constituting firm with self, wife and daughter 
for dealing in real estate — Transferring HUF properly land/hotueofvalue of Rs. 
80,000/- as per WT return for 1980-81 as Its c^tal contribution of Rs. 5 lakhs 
— No business done and properly returned to HUF on 15-1-1968 and sold by 
assessee In March 1988.—A.O. assessing of Capital Caliu In A.Y. 1981-82 on 
transfer of assets to Arm — CITIA) allowing assessee’s appeal — 'When date of 
dissolution or retirement etc. could not be envisaged It was impossible to 
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47 


conceive of evaluattag the conalderatkxt acquired by the partner when he 
brou^t into the firm hla perMsnal aaaete—Held. In the absence of any true value 
thereof capital gains tax not eadglble — Revenue’s appeal dismissed. Income-tax 
Act, 1961 — Section 45. ITTO us. DJL Panduranga Shetiy A Sons (Banglor^j 

121 

Capital gains —Assessee purchasing a flat In 1968 for Rs. 48.201 with his own 
funds — Selling the same for Rs. 22 lakhs — While calculating capital gains 
as s e ssee claiming deduction of Rs. 12 lakhs paid to his 3 brothers who were 
staying with him for relinquishing their rights to sU^ — Brothers were not 
paying any tent and payment was stated to be a family arrangement — A.O. 
disallowing the claim but CITXA) allowing the appeal — Held, brother neither 
owners nor tenants in flat—Had no legal right of any kind—Payment of personal 
nature as there was no leg^l obligation — Property not family property and there 
could be no dispute about that—No family arrangement but it was to reduce tax 
burden — Order of ClTtA) reversed and A.O.‘s order restored. Income-tax Act 
1^1 — Sec. 45. ITTO os. Mr. Narendm S. Kapadid (MumbalJI 134 

Capital loss — Assessee holding shares In Aluminium Com. of India Ltd. — 
Undertaking nationalised — As liablltles over assets were much more assessee 
claimed capital loss of Rs 1.68,399/- being the value of shares held — AO. 
disallowing claim — ciTtA) confirming AO's order—Held, no trasfer within sec. 
2(47) — Aluminium undertaking only taken over and Co. was still in existence 

— Honlile High Court only directed that Co. be wound up u/s 433 and not 

dissolved u/s 481 of Companies Act — No extinguishment of rights — Claim of 
loss rightly disallowed — Appeal dismissed. Income-tax Act, 1961 — Sections 
2(41), 45,46 and 48. CompanlesAct, 1956—Sections 433 and 481. fShriBharat 
Harl Singhania (HUFJ us. ACfT (CaUJ 138 

CharltaUe Trust — Assessee Educational Trust registered as charitable under 
the Bombay Public lYust AcL u/s. 12A of the IT Act & also obtained E:xemption 
certificate u/s. 80C — AO noting incurring of expenditure for Trustees children 

— Denying exemption u/s. 11 holding it tote anon-charitable Trust—Assessee 

contending when it was a non charitable trust donations received not taxable — 
CIT(A) rejecting assesaee's appeal — Hdd, wheri assessee accepted status of 
Charitable Trust for availing tax benefits it could not take a different stand on 
breach of provisions of sec. 13—Authorities telowj usUfled—Appeal of assessee 
dismissed. Income-tax Act, 1961 — SecUons 11, 12A and 13. (M/s. Concast 
QruUa) Educatlorud Trust us. rro (BomJ] 16 

Deductions — (i) Lease rent of Rs. 6,96,926/- for hiring of Plant and machinery 
for business disallowed u/s 30 held allowable u/s 37(il) Issue re-disallowance 
of Value of gifted items like Jewellery, watches, cameras, sarees etc. set aside 
to determine the nature of expenditure and its allowateliy — (lit) CIT(A] finding 
on disallowance of expenditure out of Entertalrunent confirmed — (Iv) Subscrip¬ 
tions to club held idlowable — (v) Issue regarding computation of deduction 
u/s 80 HHC set aside for recomputation of deduction alter excluding the 
indenting commission horn the profits as well as from the turn over. Incmne- 
tax Act 1961 — Secs. 30,32.37.43(6), 50 and 80HHC. [Nathani Steels Ud. us. 
DyCTTOaomJ] 24 
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43 

Depreciation and inreatment allovanee t Hdd allowable and the aaoet was 
to have been “purohaaed” if it was taken ever bp the sseeseae In 
adjustment of a debt. 

Assessee giving a room on rent to a company—The tenant leaving the premises 
without paying any rent — Leaving behind Its computer and accessories — 
Assessee talcing possession of the same and bringing them In his books of 
accounts — A.O. refusing to allow depreciation and Investment allowance on 
that, on the ground that the assessee had not ‘purchased' that computer — 
crr(A) confirming A.O's. action — ClT(A)'s view held to be incorrect. Income-tax 
Art, 1961 — Sections 32 and 32A. [M/s Hotel RadhOca ns. DCIT l^ag.)] 38 

Depreciation — (a) In the absence of electric coimectlon in the unit plant & 
machineries held not used and not entitled lo depreciation — (b) when machin¬ 
eries installed In the building for business, the building held to have been used 
for business & entitled to depreciation — (c) When machinery not reacly for use 
at any moment it cannot also be said to have been passively used — (d) The 
concept ofblock of assets Introduced w.c.f. 1.4.1988 also did not take away the 
requirement of act ual u.ser of plant & machinery for allowance of depreciation — 
However the Honhle V.P. held that under new scheme actual user not necessary 
but as the co. was still In the process of acquiring assets — Depreciation not 
allowed. Income-tax Act 1961 — Secs. 30.32,37.43(6), 50 and 80HHC. [Nathani 
Steels LUL us. Dy ClT (Bom.!/ 24 

Depreciation — Casurlna poles used for shutering etc. entitled to 100 % 
write off. 

A.siK:ssee firm engaged In contract works — Claiming 100% write off of Rs. 
1,17,868/- being the purchase price of casurlna poles used for centering, 
shuttering and scaffolding by the masons, painters etc. —A.O. capitalising the 
same and allowing depreciation O 10%only— C1T(A) not entertainingassessee's 
stand for the reason that ground vras not taken before the A.O. — CITtAJ's view 
held Incorrect In as much as (a) a new or additional ground could be admitted 
and (b) (he assessee was enliUed to 100% write olf instead of 10% depreciation. 
Income-taxAct, 1961 —Section 32(lHU}.{P.C.McUhew&Sons us. Dy.CITCAsstt.)l 

151 

Double income-tax relief — Assessee winning Sikkim Lotteiy of Rs. 1 lakhs 
— SlkklrnCovt. deducting tax Ks. 8,088—A.O. taxing this amount after allowing 
Agent's Commission & Collection charges — ElCntA) allowing further deduction 
of Ks. 8088 being the tax paid in Sikkim & rejecting assessee's contention for 
DIT Relief holding that Sikkim not a foreign country but part of India—Assessee 
filing appeal — Held, DCIT(A) correct — DIT Relief not allowable — Also Income 
not doubly taxed under the same tax law — Appeal dismissed. Income-taxAct, 
1961 — Sections 5, 90 & 91. Constitution of India — Clause (k) Article 371F. 
fSmt N. Manonnumi vs. TTO (Mad.)} 10 

Bzemption — All the assessees non-resident Individuals employed with 
Sedco^orelgn Co.) carried out drilling operations in offshore areas of India — 
Were required to work 35 days in the foreign location and 35 days thereafter field 
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ta«ak In oountiy of residence—Ibtal sUy leas than 00 days claiming exemption 
Wu/s 10(Q(vUl](t^8alaiyeamed{brfleklbreaknottaxalde(c) Otherwise exempt 
under Article XIV of AADT between India and France — AO rejecting aaeesae e a 
claim — CritA) also r^ctlng a as esae e s appeals — Held (a) Foreign Vessel 
^UXX> 445 possesses all characteristics of a ship and assessees satisfying 
condition u/s 10(6)fv1iD become exen^rt (b) Salary for break period recurred 
outside India also not taxatde — (c) For exemption under Agreement for 
Avoidance of Double Ihxatlon. two conditions satisHed but the third condition 
regarding permanent establishment of the foreign Co. could not be decided in 
absence of contract with DNCC— Appeals partly allowed. Income-tax Act. 1961 
— Sectlona 9(D(li) & 10(6)(viU). Agreement for Avoidance of Double Taxation 
between IiKlIa & France. fSedoofbrexihternattonalDrIUlnp foe. and Others us. 
ACTTtDeU] 79 

Family amagsment — All the three assessees HUFs making family arrange- 
mants and distributing movable and Immovable assets — Claiming disruption/ 
partition of families —AO. disallowing claims — CIT(A) accepting partitions — 
In revenue's appeals held (a) No provision in I.T. Act to recognize family 
arrangement (b| Sole surviving coparcener could not elfect partition between 
himself, his wife and daughter |c) Property could be divided by metes and bound 
if It was capable of such division (d) When memorandum of family arrangement/ 
partition Involving Immovable prop>erllcs was not registered, it could not be 
admitted as a piece of evidence and in case It was registered subsequently, It will 
have effect from the dale of its execution le) Doctrine of Ues Judicata not 
applicable to I.T. proceedings — CITlAl’s finding on (b) above reversed — For 
investigating (d) matter restored to AO. to give appropriate relief in concerned 
cases. Income-tax Act, 1961 —Section 171. Chandigarh (Sale of Site and Bldgs) 
Rules. 1960 — Rue 14. (ITO vs. ShrtNaresh Baira, HUFand Others (ChandUI 

49 


House property — Assesses IVust leasing 2 godowns to FCl on rent of Rs. 0.55 
persq. ff. —Total rent receivable Rs. 1.96,581/—Assessee obliged to maintain 
godowns in proper order — However on account of seepage etc. wheat stored 
damaged — FCI recovered Rs. 65,527 as damages out of monthly payable rent 
—Assessee claiming deduction — Assessing Officer disallowing the same being 
not permissible under the head Income Grom House EToperty — CIT(A) allowing 
asseasee's claim — Held, annual letting value to be taken actual rent, received 

or receivable I.e. Rs. 1,96,581 /-Only statutory deductions permissible — 

Deduction for danrages not permissible even under clauses (lx) and (x) of sec. 
24(1) & Rule 4 — CfTtA) order set aside and AO.'s order restored — Revenue's 
appeal allowed. Income-tax Act, 1961 — Sections 22, 23 and 24. Income-tax 
Rules, 1962 — Rule 4 and Rajasthan Premises (Control of Rent and Eviction) Act 
of 1950 — Sections 3, 6 and 8. (nO os. M/s Purshottam Lai Roongata FiimOy 
Wei/are TYxist (Japiail 153 

Inooms from muHartlossd soutcm : Where the transectlona were not 
recorded In the books of aooonnts, (a) open had to go by surrounding 
ciiewnstanelal erldenoes (b) statement of the partners oonld not be 
•oeopted In port and njjeoted In part. 
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Original return Died and assessed u/s 143(1) at Rs. 18,560 on 22-3-1988—On 
enquiries made later on A.O. finding that the assesaee had Indulged In selling 
and purchasing sarson and torla outside the books of accounts — A.O. after 
recording the statement of partner on 28-11-1988 and obtaining approval ftom 
DCIT reopened assessment proceedings — Assessee taking the plea that the 
payment for purchases made outside the books of accounts, were made after 
their sale — Not productlng any evidence to corroborate for that statement — 
AO. rejecting that plea made two additions, first on account of unexplained 
purchases ofRs. 234,887and second on account of proOtea; ned on unexplained 
IrunsacUons — CIT(A) noticing that one such transaction was already entered 
In the books of accounts deleted that much addition — On further noticing that 
en tries of purchases were made earlier than the payments which were made later 
on by driifls In the books of other parlies with whom assessee had allegedly 
entered Into such transactions, CITtA) accepted assessee's version that the 
payments for purchases could have been made out of the sale proceeds — He 
accordingly deleting tlie addition of Rs. 234,867/- and upholding the addition 
onaccountofeamlngofprofltonly—C!T(A)'s conclusions, were upheld. Income- 
tax Act. 1961. [rro US. Subhash ChoTid Rautnder Nalh (Chand.)] 167 

Method of accounting — Held the additions made u/s 40A(3) to be totally 
uncalled for and unwarranted after the net profit rate was made appHcaUe. 

Assessee cairylng on the business as a building contractor — Filing return at 
an Income of Hs. 1.39 lacs — Revising the same at Rs. 2.10 lacs under Amnesty 
Scheme - A.O. applying net profit rate of 10% on Gross receipts as assessee 
falling in producing purchase vouchers and offering explanations as to certain 
cash credits — A.O. further making additions on account of certain cash 
payments as were made exceeding Rs. 2.500/- — CfTCA) upholding AO.’s 
assessment and refusing to entertain confirmations filed by the assessee, as a 
piece of new evidence—CiTtAJ's view held to be Incorrect in as much as, that after 
a flat rate of profll was adopted following the rejection of books of account, there 
was no justification to again look Into the book entries and for making an 
addition on the ground that payments made In cash were not permissible In law. 
Income-taxAcl, 1961 —Sections 145and 40A(3)./Af/s.SormonSlnphContrac¬ 
tors us. fro (Chand.)l 44 

Method of eccoant in g — Where iro reason or defect was asorlbed to show 
that correct income could not be deduced, aectlon 145(1) could not be 
invoked. 

AO. observing that sales were not verifiable and certain expenses were also not 
vouched — Also referring to assessee’s past hlstoiy where In AY. 1985- 
86 a trading addition ofRs. 20 lakhs was made which was though reduced toRs. 
1 Lakh ITAT — Confronting assessee as to why a GP rate of 11% instead of 
5.8% as declared be applied — Assessee submitting that quantitative details 
were verifiable, accounts were audited u/s 44AB & various other parties in the 
trade had similar GP rates—AO. making a lump sum addition ofRs. 1 ,00.000 
— crr(A) reducing It to Rs. 25.000 — Held, section 145(1) could not be Invoked 
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when it has not been shown that collect Income coudld not be deduced. Income- 
tax Act, 1961 — Set^lon 146(1). (ACIT us. Retmvitkhan Bfrbcdkhan Chan- 
dankhan & Party pa^nui] 95 

ftnaltsr fiw ooaoaalnwnt of Inooxae — Held, as not iorlsblo where the 
aaaooseehad later 4m faududed the stun of Re. 1 lakh in his returned income, 
which was seised Cram him n/s ISaA by DKl, which was c on test ed by him 
h) the earlier proreedinie etc. 

Directorateof Revenue IntelUgenoeselzlngasumof Ra. 1 lakhs bom the assessee 
In a hotel nsom at Bombay — Later on requisitioning the same u/s 132A — 
Assessee filing return u/s 139(2) indudlng that amount as income from 
undisclosed sources — ITO levying penlaty u/s 271(l)(c) — CrrtA) holding that 
since the assessee had Included the amount in his relumed Income there was 
no question of any concealment of Income — CIT(A)'b view upheld. Income-tax 
Act, 1961 — Section 271(l)(c) (EjqAanaiton (3) & (5). (fTO vs ShriNand Huda B. 
Aboobkar (Baimalore} 171 

' Penalty for concealment — Assessee claiming relief u/s 80J A.Y. 1972-73 not 
] in return but by letter dt 30-12-1974 to ITO in r/o Its Nadlad Unit — Claim 
contested upto Tribunal stage and 'IVibunal allowed Claiming Us c/fd In A.Y 
. 1980-81 also in revised return — A.O. disallowing and imposing penalty ii/s 

i 271 (l)(c) for furnishing Inaccurate particulars — crT(A) cancelling the penalty 
k —Hekiclalmwrongtyinadelnthe9thyearas8yearpeitodelapsedinA.Y. 1979- 
M 80 — Quantum of penlaty also held to be correct — Revenue’s appeal allowed. 
^ Income-tax Act. 1961 — Section 271(l)(c). lACtT us. Hindustan Conductors (PJ 
Lid. (MumlMQI 128 

Penalty for ctmeealment — Where there was material on lermrd to prove 
that par dculars of income famished by on aaaeaaee were iaaimurate, the AO 
emdd levy penalty u/a 271(l}(c). 

Assessee filing return on 15-6-1982 declaring Income Rs. 5.64 lakhs — Search 
. operations on 21-9-1982 — Assessee filing settlement peUtion for 1979-80 
tol983-84 — Settlement petltioiu admitted for 1979-80 to 1981-82 & 1983-84 
— For 1982 application rejected — For 1982-83 assessee filing a revised return 
on 31 -3-1986 surrendering Rs 7 lakhs under Amnesty Scheme — A.O making 
further enquiries about more cash credits etc—Assessee filing another revised 
return on 30-3-1987 under Amnestry Scheme surrendering Rs 11,50.000 more 
—A.O. completing asstt on Rs. 26.10 lakhs and subsequently levying penalties 
u/s 271{l)(c) and 273 — CIT(A) cancelling penalties holding that the case was 
covered under Amnesty Scheme and that penalty u/s 271(l)(c) was also not 
leviable on merits — Held. Amnesty SchenK not applicable as disclosure made 
' piece meal — A.O. vms able to prove concealment in r/o cash credits amounting 

to Rs. 7.45 lakhs and penalty leviable — crr(A)’B order partially modified — 
Regarding penalty u/s 273 held that It was not covered under the Amnesty 
Scheme, since appeal was not decided <m merits, crnA)’s order set aside for fiesh 
dedsion. Income-tax Act, 1961 — Sectfons 271(l)(c) and 273. Bd’s order 
u/s 119(2) dL 14-2-1986. Amnesty Scheme and Bd's cUcular No. 451 dL 
17-2*1986. (ACLTvs. M/sTtibhovandoBBhlmitZaveriSLSons tBoniil 62 



sa 


INDEX TO VOLUME 134 


IVol. 184 


l^nalty for Ute filing of rotuni — The period of delay ettrOratablo to the 
firm of the aeoeesee-partaei held not tnclndlMe la oompntlnd aeeeeeee’e 
default while levyinf penalty. 

Asseasee a partner in a flrm—His onfy source of income being ahare In its profits 

— Hie firm filing its return on 30-3-1986 Instead of its due date cm 30-6-1687 

— Asscssee filing his return on 29-11-1988 — A.O. levying penalty^ for delay for 

16 months l.e., from 1-7-198710 31-10-1988 — DCITtA) oonflrmlng the same — 
Held, penalty could be levied onfy for 7 months l.e., from 1-4-1988 to 31-10- 
1988. Income-tax Act, 1961 — Section 271(l)(a). [Shrt Vbnal Chand Bcjna us. 
ACrr(DelJJ 41 

Penalty — Search & seizure operations carried out on Ann's as well as on 
partner's premises — During search of firm's premises main partner stating he 
will surrender concealed Income if any when the search at his residence was 
concluded and that there was no difierence in stock— Partner surrendering Rs. 
3.20 lakhs on firm'.s a/c and 40,000/- on personal a/c under Explanattan 5 to 
sec. 271 (l){c] — While completing assessment A.O. initiated penalty proceedings 
and levying penalty of Rs. 1.68,000 u/s 271(l)(c) holding that firm's search 
completed on 28-9-1987 while surrender of Rs. 3.20 lakhs on firm's a/c was 
made on 14-10-1987 when bank locker of the partner was lock and as such 
Expln. 5 not applicable as surrendernot made during search—CIHA) confirming 
the Older —Held, when simultaneous searches on business as well as residential 
premises were made declaration in the last of series of statements was within the 
spirit of law—Assessec entitled to benefit of Expln. 5 — E^ien on merit there was 
no excess stock and the dUTerence was on a/c of valuation as per cost or market 
rate — Penalty order cancelled — Appeal allowed. Income-tax AcL 1961 — 
SecUons 132, 271(l)lc) and Fjqpln. 5. CBDT Circular No. 469 dt. 23-9-1986. 
/M/s G.B.H. Exporters us. ACIT (Jaipur)] 111 

Penalty — To verify purchases made by one Alpine Exports from assessee DCIT 
Issuing summons to assessec to produce books of a/c. Bank Statements, stock 
registers and other relevant documents from 1-7-1987 to31-3-1989—Assessee 
complying with summons and sending copies of a/c of Alpine Exports from time 
to time and once showing books to the Inspector — DCIT Imposing penalty of 
Rs. 5,000 u/s 272A for non-comffilance of summons u/s 131 Ify not producing 
books and attending before him — CIT(A) confirming the order — Held, assessee 
had sent copy of a/c of the parly and B£Uik a/c showing payment received 
Summons calling for all records Issued without application of mind and could 
not be supported —Assessee firm not a physical person if DCIT wanted personal 
allowance of partner, the summons should have been Issued in his name — 
IHsnalty held not warranted and cancelied the same. Inc6me-tax Act, 1961 — 

SecUons 131 and 272A [M/s. Blharijee Er^aits vs. Dy. CUT (Del)! 97 

0 

Powers of cntA]: Ai« eontonnliious that of the ^r‘Ttirlng Offloor. 

Asscssee filing returns of Income with his sources of Income as dalaU and/or 
Coldsmlthy business — Not maintaining any books of acoounta — A.O. 
accepting the returned estimated Incomes but making other additions—CntA) 
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deleting those additions but enhancing the estimates of business Income — 
A n ae ss ee agitating such enhancement being without any basis and prior notice 
by cnXA) — Hdd, CITIA) had the power to enhance those Incomes and since the 
Incomes for these assessment years did not exceed the assessed incomes by the 
A.O., no enhancement notice was necessaiy to be Issued. jncome-taxAct, 1961 

— SecUon 251(1). iShriSukhdeuStnghus.ACrTfChandL)] 94 

Prallta ehaigsabla to tax—Assesaee Co. making a pnwtsion for electricity duty 
during the period relevant to AsstL Years 1976-77 to 1979-80amounting to Rs. 
1,60,171/- & the same was allowed as deductions — This amount standing in 
the name of Electricity Board was written back during the year under appeal as 
the assessee being an Industrial Co. was not charged duty al higher rates — 
Asaessee claiming it to be a mistaken claim which was allowed by mistake & was 
not covered by sec. 41(1) — A.O. disallowing but CITtA) accepting asscssce’s 
claim — Held, it was a cessation of liability & AO was Justified In invoking the 
provisions of sec. 41(1) — crnA)'s order reversed 8t A.O's finding restored — 
Appeal allowed. Income-tax Act, 1961— Section 41(1). lACTT us. Ouich Oil & 
Allied Industries (1949) Put Ltd. (AYvndL)] 1 

Reassessment - Held to be invalid where the entire material had already 
been filed alongwlth the return of Income. 

A.O. flnallsing original assessment u/s 143(1) at Rs. 83,709/- — Later on 
noticing that asaessee had sold Jewellery worth Rs. 50,345/— Since no capital 
gain was shown. Issuing notice u/s 148 and tliereafter determining the gain 
at Rs. 48,464/- — Assessec contending that it was only a case of chan^ of 
opinion and no new Information had come to A.O.’s possession for making 
reassessment as the asaessee had alreadyAIed all the necessary Information arxi 
documentary evidences thereof alongwlth the return of income only — CIT(A) 
upholding assessee's contention ■ - Held, Crr(A)'s view was correcL Income-tax 
Act, 1961 — Section 147. (TTO vs. SmL Satya Modem. B.K. Steel Co. (Chand.)] 

39 

Rectification of mistakes — Appllcatipn could not bo rejected merely 
because the asa e sse e did not file on objection u/s 143(2)(a). 

A.O. while assessing income of the assesaee-partner u/s 143(1) substituting 
revised share income from the Arm which was substantially enhanced in that 
firm's order u/s 143(1)—Asaessee movlngan application u/s 154 agitating such 
substitution — A.O. rejecting the same on the ground that the assessee should 
have filed objections u/s 143(2)(a)— cntA) accepting assessee's plea — CIT(A)'s 
view upheld as the assessee's plea — ClTs view upheld as the assessee's 
discretion in choosing a remecty could not be questioned. Income-tax Act. 1961 

- Sections IS4, 143(l)(b) & 143(2)(a]. lOO vs. Sh. Hattons Lai (ChandJJ 169 

Revenne or capital expe n diture : Where a buslneas unit had been set 19 
which was ready to oommenoeprodoetton. the expenditures Incurred coaid 
not bo disallowed on the ground that the same had been inenned prior to 
co mmenceme nt of oommerdal prodwetloa. 


Assessee company closing its first set of books of accounts on 30-4-1985 after 
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Incorporation on 19-1-1984 — A.O. disallowing aasesoee 's claim of esqxnsea 
w.e.f. 16-3-1985 to 30-4-1085 on the ground that aaaeiBee had not started 
business production — CITXA) directing A.O., that since the asses see had setup 
its business w.e.f. 16-3-1985, its claim of exptaaea be allowed — CIT(A)'8 view 
was upheld. Income-tax Act, 1961—Sections 28 and 350. {Hero Honda Motors 
IML os. Dy enW (DeLJJ 93 

Revision — Assessee Co. a dealer in shares and also had speculation transac¬ 
tions — A.O. setting olT speculation loss against trading profits — CIT holding 
speculation losses in shares and trading profits in shares could not be regarded 
speculation profit and p^tng order u/s 263 — Assessee filing iq;>peal — Held, 
Explanation to sec. 73(1) applies and speculation business and the loss or profit 
from share business to be treated as speculaUon loss or profit—A.O.'8 order held 
to be correct — Order u/s 263 cancelled. Income-tax Act. 1961 — Sections 73 
and 263. IM/s Samba Trading and Irwestmertt IP.) Ltd. us. Assistant Commis¬ 
sioner 3(5), Bombay (MumbaL)! 107 

Revision — GTO accepting the valuation of properly of gift made as per Sch. Ill 
oflVTAct read with Sch. II of Gift-tax Act at Rs. 1,21.200/- — Stamp authorities 
valuing the property at Rs. 5.50 lakhs — Assessee accepting the same — CCT 
setting aside GTO's oroer u/s 24(2) on the basis of the valuation arrived at by 
stamp authorities — Held, GTO accepted the valuation as per directions of the 
then CGT — CGT successor In ofilce, could not super Impose his opinion—After 
amendments w.e.f. 1 -4-1989 valuation had to be made as per Sch. HI ofWTAct 
read with Sch. II of the G.T. Act — CTO’s order not erroneous and prejudicial to 
the Interest of revenue — CGTs order quashed —Appeal allowed. Glft-taxAct, 
1958 — SecUon 6 and 24. Schedule II to Glft-taxAct. 1958 read with Schedule 
HI to Wealth-tax Act. (Smt. Pani Bat Through/JH Donee Khusbir Singh (JapwiI 

144 

Wealth-tax —In view of proviso to section 40(3) of the Finance Act, 1983 Inserted 
by the Finance Act, 1988, motor cars owned by a Co. for leasing on hire held to 
be not assets liable to wealth-tax during the years under appeal. Finance AcL 
1983 — SecUon 40(3). {M/s Shroff Leasing Put. Ltd, vs. Asstt CWT (CaL)l 105 
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Subject 


Page No. 


NOTlFlCA'nON / ACT 


The Finance (No. 2) Act, 1996 112 

NOTIFICATION / INCOME-TAX 

Notification No. 10134 — Dated 25-1-1996. — Double taxation avoidance 
agreement between the Republic of India and Hie State of Israel 1 

NOTIFICATION / 8CBE1IXS 

Monthly Income Plan/Scheme. 1995 01 ) —Monthly Incmne Scheme, 1905 01 ) 
[MIS-g5 01)1 24 
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Notlficatfcm Na UT/DBD/329-B/SPO-72O/96-06 — Dated 20-10-1995 — 
Deferred Income Plan/Sdieme, lOQS 71 

Notification No. UT/DBDM/32gC/SPD-88/95-g6—D<iled 20-10-1905—Insti¬ 
tutional Investea' ^>ecial Fund Unit Scheme, 1005 03 

Notification No. UT/DBDM/431-B/SPD-71J/05-e6 — Dated 30-11-1995 — 
Monthty Income l^an/Scheme, 1005 (III} 48 
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Parti 

Ardelea 

Subject Author Page No 

Acceptance of loan or deposits in cash - Bfiect 

of otnission of section 2760D w.e.f. 1-4-1039 K.R. Gupta 5 

Advacne Ruling in regard to interest chai^aable 
under sections 234B and 234C of the 
IT Act. 1961 relating to defaults in payment 


of advance tax 

T.N. Pandcy 

37 

Allowability of Secret Commission 

T.N. Fand^ 

12 

Allowing deductkm for statutoiy llablUtles cm 

T.N.iPandey 

- 

payment basis — Section 43B of the 



IT Act, 1061 


20 

Asaessment/Appeal against a dead person 

R. Santhanam 

8 

Bilateral economic cooperation through 

Indlas tax agreements 

S.N. Bhaigava 

43 

Finance (No. 2) Act. 1006 — Changes in Finance 

Bill by Government Amendments 

T.N. Pandey 

67 

Interest on Borrowed Capital - Position of 



Discontinued Business 

K.C. Sitvastava 

1 

Is not the basis accepted for Income-tax to be 

a 



adopted for wealth-tax 

R. Sahlhanam 

56 

Levy of penalty by Inspecting Assistant 

R.-Santhanam 


Crnmnlsskmer/no 


15 
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Provisions and reserves - lax treatment 
Scope of applicability of principle enunciated In 
McDowell's case 

Section 45(3) and Its background 
Streamlining the T.D.S. provisions : Recent 
amendments In the Income-tax Rules, 1962 
lack direction and policy 
The nature of receipts In the hands of an agent 
Wealth-tax - a shift In policy 


S.P. Pahwa 

K.R Gupta 
M.S. Prasad 


K.K. Jhanwar 
K.C. Srlvastava 
K.C. Srlvastava 


Paztn 

Qneiics & Their Replies 

Subject 

OuerpNb. 

PageH 

Deduction of Interest 

1 

1 

HUF as a partner 

2 

1 

Prizes In kind — Tax deduction at source 

3 

1 

Rebate u/s 88 

4 

2 


Salary to a working partner 
Section SOM of Income-tax Act 
SecUon 269SS 

Taxability of gratuations payments: 

Taxation of surplus 

Transfer of tenancy rights 

Withdrawal from NSS 

^plication to estimates — Section 4QA(3) 

Assessment of civil contractors 

Cany forward of partners losses 

Embezzlement - Where allowable 

Interest on ixrmpensatlon — Sectkm 80-L 

Losses of a firm 

Penatty u/s 271-D 

Penalty for dektyed furnishing of certificate 

Reopening oi assessment 

Revising a voluntary return filed u/s 139(4). 
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N«ini 5c mews 


Subject PageNa, 


Frderatkm of North East Tn Bar AMOctatlons, Guwahatl 7 

Graslm petition against I*T notice dlamlased — Bltla Group 

flagship understated Incrane fay Rs 183 crore 4 

I-T rule iavouring evaders in fcM* change 7 

IT Tribunal ruling on section 80-0 a setback to Tata 

Unisys — Deductioos only on net forex income 5 

Panel to form new 1-T Act set to scrap Several provisions 8 

Tax-free backward areas to be escempted firom MAT 1 

Urban Land Celling Act to be amended 1 

Withdrawal of double taxation on dividend urged 3 
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IN THE HIGH COURT OF GUJARAT 
(Before Honlsle Justice Mr. Rajesh Balia & 

Hon'ble Justice Mr. M.S. Shah) 

I.T. Reference No. 371 of 1983 

Commissioner of Income-tax 
▼s. 

Rohit Hills Ltd. 

For the Appellant B.J. Shelat 

For the Respondent J.P. Shah 

Decided on : 6-10-1995 

BUSINESS EXPENDITURE — Bonus — Year of allowability — Payment 
of Bonos (Amendment) Act, 1077 making the assessee liable for 
payment of bonus with effect from the 1st day of 1076 — Assessee 
with calendar year 1076 as its previous year claiming the liability 
in A.T. 1077-78 — Revenue contending claim admissible only in A.T. 
1078-70 since Act came into force on 3-0-1077 — Allowance in either 
of the A. Y. to have no tax implication—Held, court declining to answer 
the reference. 

Income-tax Act. 1961 — Section 36. 

BUSINESS EXPENDITURE — Disallowance n/s 40(c) — ITO including 
commission paid to directors to work out the ceiling u/s 40(c) — 
Assessee contesting the validity of the same — Held, the words 
remuneration or benefit or amenity in section 40(c) carrying wider 
import than the word ‘salary' payable to an employee in section 40A(8) 
— Commission paid to directors includible for determining disallow¬ 
ance u/s 40(c) 

Income-tax Act, 1961 — Sections 40(c) and 40A(5). 

BUSINESS EXPENDITURE — Revenue or capital — Assessee importing 
an asset — Making additional payment on account of fluctuation in 
exchange rate — Claiming the same as revenue expenditure — ITO 
treating the same as of capital nature — Held, additional liability to 
be of capital nature since by virtue of section 43A the same is to 
become part of the cost of acquisition of asset— Ratio of decision 
in New India Industrie* Ltd. vs. CJT. 

Income-tax Act, 1961— Sections 43A and 37. 

PACTS 

Consequent to the amendment in Bonus Act w.ej. 3-9-77, assesseeJiMowtng 
mercantile system of accounting and having calendar year 1976 as previous 
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year relevant to A.Y. 1977-78 Incurred additional liability of 
Rs. 15,58,399/- for payment ofbonia. The assessee ctaimed the amount 
as deduction while computing its income from business for A.Y, 1978-79 
notwlthstaruilng the facts that when the relevant previous year had closed 
on 31-12-76, the assessee had not incurred any liabUtty, The ITO rejused 
to admit the claim since the liability having arisen only on account of coming 
intoforce of Act of 1977 on 3-9-77, no liability could be said to have accrued 
or arisen prior to that date. CITiA) afflrmed the decision of FTO. Aggrieved, 
assessee fUed appeal before the Tribunal which overruled the decision of 
err (A) and accepted assessee's claim. Revermefiled this reference petition. 
During the course of assessment proceedings, the FTO Included the com¬ 
mission paid to three directors of the company for computing the maximum 
ceiling upto which the remuneration etc. paid to the directors can be allowed 
as deduction in computing the profits and gains of the assessee company. 
The inclusion was upheld by the Tribunal. The assessee then filed this 
reference petition. Assessee in its return of income claimed the additional 
payment of Rs. 22,468/- made by it on account of deference in exchange 
rate as revenue expenditure. As the increase in liability was attributable 
to cc^ltal expenditure incurred by the assessee in the first instarwe, FTO 
disallowed the claim treating it as of capital nature. Disallowance was 
sustained by Tribunal as well. Aggrieved, assessee JUed this reference 
petition. 

DECISION 

As regards the claim of llablll^ on account of additional bonus payable 
by the assessee, the court noted that claim was admitted to be allowable 
by the revenue also although in different A.Y. viz. 1978-79, whereas 
assessee was pressing for its allowance in A.Y. 1977-78. The court, 
therefore, declined to answer the reference as it was not going to affect 
the revenue as the assessee in both the A.Ys. has positive Income after 
the allowance of this claim. As regards the issue of computation of celling 
u/s 40(c) the court upheld the order of Tribunal directing to Include 
commission paid to directors within the term 'remuneration' on the ground 
that the words in section 40(c) 'remuneration' or 'amenity' or 'benefit' 
provided for the director of the company are wide enough to take within 
its encompass the 'commission' paid to the directors. Accordingly the 
question was answered in favour of the revenue and against the assessee. 
As regards the issue of allowance of liability suffered by the assessee on 
account of fluctuation in exchange rate to Its dlsadveintagc, the court 
following Its decision In New Industries Ltd. vs. CFT held that In view of 
the provisions of section 43A such an increase In liability was an expen¬ 
diture bf capital nature Inasmuch as such by such statutory provision 
the same was to become part of the cost of acquisition of asset. The question 
was, therefore, answered against the assessee. 

Case referred to : 

New India Industries Ltd. vs. CFT (1093) 115 Taxation 152; 203 ITR 933 
(Guj.) 
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Full tsxt of th* Jadgment Is given below : 

JUDGMEIfT 

(Rqfeah Balia, J.) 

At the Instence of revenue the Income-Tax Appellate Tribunal. Ahmedabad 
Bench *C' referred the following question of law arising out of its appellate 
order dated 2nd December. 1982 In relation to assessment year 
1977-78 In the case of the respondent assessee: 

"Whether on the facts and In the circumstances of the case, the Tribunal 
was right In law In coming to the conclusion that the liability of Rs. 
16,68.399/- for Payment of Bonus Act, 1966 (as amended) was al¬ 
lowable under the provision of the Income Tax Act. 1981 In the asstt. 
year under consideration ?” 

Having heard the learned counsel appearing for the parties at some length, 
in our opinion the question is of academic Importance as will appear from 
the facts to be stated hereinafter and need not be answered. 

2. As a result of coming Into force of Bonus (Amendment) Act, 1977, 
(hereinafter called the Act of 77) which came Into force with effect from 
3rd September, 1977, the assessee Incurred additional liability of 
Rs. 15,58.399/- for payment of bonus. The assessee follows the mercantile 
system of accounting. His accounting year commences on 1st January 
every year and closed on Slsl December, that is to say a calendar year 
Is the accounting year for the assessee. According to section 2 of Act 
of 1977, the Payment of Bonus Act, 1965 was to have effect In respect 
of the accounting year commencing on any day in the year 1976 as if the 
amendment specified In sections 3 to 20 of the Act of 1977 had been made 
In that Act As by this provision, modification In computation of bmius 
on account of the Act of 1977 was made effective specifically in respect 
of accounting year commencing within the calendar year 1976. As the 

1 assessee was keeping his accounts for the calendar year, for him account¬ 
ing year commencing from 1st January 1976 was the accounting year to 
which the modification applied. As the accounting year 1976 closed on 
SlstDecember, 1976, relevant to assessment year 1977-78, notwithstand¬ 
ing the fact that when the accounting year closed, the assessee had not 
Incurred any liability for the payment of additional bonus when as a result 
of statutory provision contained In the Act. 1977, It became the liability 
in respect of accounting year 1976. the assessee claimed deduction of the 
said amount for the purpose of computing profits and gains of his business 
relying on the provisions of section 43(c) read with section 36(1)(^. 

3. The Income Tax Officer as well as the CIT (Appeals) held that the liability 
having arisen only on account of coming into force of Act of 1077, on 
3-9-77. no liability can be said to have aenned or arisen prior to that 
date and therefore the assessee cannot claim deduction In the assessment 
year 1977-76, previous yearofwhlch ended prior to 3rd September, 1077, 
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However, the Tribunal was of the view that as a logical consequence of 
statutory provision referred to above when the liability of additional bonus 
became, the liability of the accounting year commencing on any day in 
the year 1976, and the previous year In question corresponded to that 
provision, the liability also must be deemed to have accrued or arisen 
during the previous year relevant to assessment year in question and 
allowed the deduction claimed by the assessee, 

4. During the course of argument, it was brought to the notice of the court 
that when the ITO has disallowed the deduction for the assessment year 

1977- 78, the assessee had claimed as a measure of abundant caution the 
said amount of deduction for the succeeding assessment year 1978-79 
and that claim of the assessee was accepted. However, adien the claim 
was allowed by the Tribunal for the year 1977-78, for giving effect to this 
order, the assessment order of 1978-79 was rectifled and the amount 
allowed In the assessment year 1977-78 was deleted from the computation 
of Income for that year and consequently the benefit of deduction was 
given in respect of assessment year 1977-78. The assessee is a corporation 
which la subjected to a flat rate of taxation which undisputedly was the 
same for the assessment years 1977-78 and 1978-70. The total Income 
after disallowing deduction claimed by the assessee In assessment year 

1978- 79 came to be Rs. 34 lakhs and odd and for the assessment year 
1977-78 the total Income after disallowing deduction came to Rs. 23,37,000. 
There being no dispute about the allowability of the aforesaid sum as 
deduction from the income and the only dispute Is about the year in which 
the deduction should be allowed. It Is apparent that whether the allowance 
Is to be made In 1977-78 or In 1978-79, It is not going to affect the revenue 
In any manner and the assessee Is also not going to be affected in any 
manner. In that event. In our opinion, the question of law raised In this 
case Is of sheer academic value which need not be answered. We decline 
to do so. 

5. At the instance of assessee also the Tribunal has referred the following 
two questions for our decision : 

‘1. Whether on the facts and in the circumstances of the case, the 
Appellate Tribunal was right in law in holding that the commission 
paid to the three Directors of the company should be Included in the 
remuneration for the purpose of determining the disallowance u/s 40(c) 
of the Act ? 

2. Whether on the facts and in the circumstances of the case, the 
Tribunal was ri^t in law in upholding the disallowance of Rs. 22,468 
being the additional payment made on account of diflerence in foreign 
exchange, as capital expenditure ?’ 

6. Question No. 1 relates to inclusion of commission paid to three of the 
Dltectors of the company for the purpose of computing the maximum celling 
upto which the remuneration etc. paid to the Directors can be allowed 
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as deduction In computing the profits and gains of the assessee company. 
The term ‘remuneration* obviously had a wider import than the salary. 
What is to be calculated in respect of Director while computing the ceiling 
of allowable expenditure within the meaning of section 40(c) Is 'remunera¬ 
tion' or the benefit or amenity provided for the Director by the Compai^. 
Therefore, the question whether commission falls in remuneration or 
benefit has to be looked firom that point of view and not from the point 
of view as to whether commission pr^able to a Director la salary payable 
to an employee within the meaning of section 40A(5). A commission paid 
to a Director is undoubtedly a remuneration paid to him for the service 
rendered by him. Even if It is not covered by the definition of remuneration, 
it would be covered by benefit resulting directly or indirectly to such 
Director at the cost of the Company. We are. therefore, of the opinion that 
the Tribunal was right in holding that the commission paid to three 
Directors of the Company should be included in the remuneration for the 
purpose of determining disallowance under section 40(c) of the Act. 
Accordingly, this question is answered in affirmative in favour of the 
revenue and against the assessee. 

7. Question No. 3 relates to the sum claimed by the assessee as revenue 
expenditure on account of additional payment made in terms of rupee on 
account of dllTerence in exchange rate when the liability was incurred and 
when the liability was discharged for the purpose of purchasing asset from 
foreign country, price of which was payable In foreign currency. 

8 . This Court has taken a view in New Indian Industries Ltd. vs. Commis¬ 
sioner ojincome Tax, reported in 203ITR 933 keeping in view the provisions 
of section 43A that such an increase in liability, is an expenditure of capital 
nature Inasmuch as by statutory provision sucb increase or decrease In 
the liability arising on account of difference in exchange rate of Indian 
currency vis-a-vis foreign currency in which the payment is to be made 
becomes part of the cost of acquisition of the asset acquired by the assessee 
and is not a revenue expenditure. Accordingly, we answer question No. 
3 also in affirmative, in favour of the revenue and against the assessee. 
There shall be no order as to costs. 

V - 

(1996) 134 Taxation 8 (GnJ.) 

IN THE HIGH COURT OF GUJARAT 
(Before Hon'ble Justice Mr. R. Balia & 

Hon'ble Justice Mr. M.S. Shah) 

Special Civil Application No. 5328 of 1995 

Hlnduml Balmukund Investment Co. Pvt. Ltd. 

v». 

Appropriate Authority ft Others 
Fw the Appellant J.P. Shah 

For the Respondent ll.J. Thakore 
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Decided on : 19-9-1995 

PRB-BMPTIVK PURCHASE OP nOfOVABLE PROPBRTT BT CBIfTRAL 
OOVT. — Agreement for the pnreheM of the two e^I^cent plote of 
elmoet equal dlmenalona for simnar conalderatlon — Appropriate 
Authority acceptluE the eonslderatloB In respect of the plot situated 
near the railway line ae Its fair market value — IssulnE Form 37-1 
for the same — Hiking the (air market value of the other plot by 30% 
on the basis of Its supposed better location although railway signal 
lines and telephone poles passed through It — Passing order for Its 
acquisition u/s 260-tn>(lA) — Petitioner challenging the validity of 
the order — Held, difference between the location of two plots and 
their apparent considerations not to the extent to give rise to 
presumption about understatement of consideration with a view to 
evade tax — Assumption of 20% higher value of plot In question over 
the adjacent plot not based on any material — Presumption In any 
case rebuttable by the material already available on record — Order 
not sustainable — Quashed. 

FACTS 

On 23-2-95 the petitioner and respondents Nos, 4 to 26 entered into an 
agreement Jor purchase of the property in question for a consideration of 
Rs. 25,51,700/-. On the same day the petitioners also entered Into an 
agreement to purchase the adjacent plot of almost similar dimensions from 
the relatives of the respondents. The rate per square metre for this plot teas 
almost the same as that of the plot in question. Both the plots were originally 
parts of a common property and divided into tux> consequent upon Inheritance 
of them by two sets of heirs. Fbrm No. 37-1 was submitted before the 
Appropriate Authority tn respect of both the plots. While the same was Issued 
by Appropriate Authority in respect of the adjacent plot. In respect of plot 
in question notice u/s 269-UD(lA) was issued requiring petitioner and 
respondents to show cause as to why the property under consideration be 
not acquired because Its location was superior to that of adjacent plot and 
herxce It was undervalued by 20% vis-a-vis its fair market value, ^er the 
petitioner submitted reply to the notice, the order u/s 269-UDn} for pur¬ 
chasing the property by Central Govt, was passed on'30-5-95. The assessee 
contesting the validity of this order, JUed this writ petition. 

DECISION 

The court first of all noted that the provisions of Chapter XX-C are not 
laws enacted for acquiring the property but are provisions relating to 
Implementation of I.T. Act. It is true that any provision under such statute 
may not contain only provisions rdating to levy but may also contain all 
incidental and necessary provisions to make the levy effecttve. The provisions 
of Chapter XX-C In so far as th^ provide for preventing evasion and 
avoidance of tax, must be viewed In this light The provisions provide for 
meeting the challenge of evasion of tax liability which may arise as a result 
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of transfer of Immovable property. Therefore, for Invoking these provisions 
the nems between the estimated imdeivaluatlon and attempt to tax 
evasion has to be established. Dilating upon the requirements for Invoking 
these provisions, the court said that before any action u/s 269-UD can 
validly be taken, the Appropriate Authority must on material before it prima 
facte be satlsOed that there Is slgniilcant undervaluation of property 
15% or more and secondly that such undervaluation Is an attempt of tax 
evasion. On coming to this satisfaction the Appropriate Authority Is further 
required to olTer reasonable opportunity permissible In the time 

frame prescribed for making order of purchase u/s 269-yD to all the 
concerned parties. The Appropriate Authority Is further ordained to specify 
grounds on which order of purchase la made. The court also observed 
that if In the estimate of Appropriate Authority apparent consideration 
of the property Is less 15% or more of its fair market value, the 
presumption of understatement having been made with the Intention to 
evade tax may be raised by it. However, such presumption Is not a statutory 
presumption which Is mandatorlly required to be drawn in all cases. The 
raising of such presumption depends upon the material available with the 
Authority and the Authority is required to take into consideration all the 
material before It for coming to the conclusion that presumption raised 
does not stand rebutted. Examining the purchase order In the light of 
above discussions, the court held that It was not sustainable. The satisfaction 
of the Appropriate Authority that the apparent consideration had been 
understated with a view to evade tax was not visible from the order. Both 
the plots in question were adjacent to each other and were almost of equal 
dimensions In the total area of 2800 sq. metres constituted by them. It 
did not therefore, stand to reason how far away the plot In question could 
be situated from the said railway line to give It such a superior location 
vls-a-vls the other plot particularly when railway signal lines and telephone 
poles also passed through it. The estimated rise of 20% by Appropriate 
Authority to the apparent consideration of the plot had been adopted merely 
for assuming the existence of facts for the purpose of raising the presump¬ 
tion of understatement with a view to evade a tax rather than on any 
relevant consideration of existing material germane to Ox the fair market 
value of the property under consideration. Adverting to the reliance by 
Appropriate Authority in Its order on undervaluation of part of constructed 
area agreed by petitioners to be sold back to the sellers In hiking the 
apparent consideration of the plot in question the court assailed this 
reliance for more than one reason. Firstly the court held that this ground 
of hiking the apparent consideration was never the part of the notice with 
which petitioners and seller were required to show cause and, therefrse, 
the proper opportunity to defend the apparent consideration had not been 
extended to the petitioners and vendors. Secondly the court held that what 
had been sold was an open land, part of price of which was payable In 
the form of constructed area it was. therefore, not understandable as to 
vdiat actual coat of construction had to do with the consideration adilch 
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was receivable by the transferor In respect of the plot in question. If the 
cost of construction was less. It might result in some benefit to the 
transferee but would result in no reduction in apparent consideration to 
the transferor. The consideration of the sale was what was received by 
the transferor and not what it might have cost the transferee. On the 
contraiy the only conclusion of Appropriate Authority's reasoning would 
result in accepting that the vendor would pay more than market value 
for the construction to be sold to him by the petitioner. But in no case 
it would lead to any honest belief that because of this sub-agr^ment the 
fair market value of the plot in question was understated to the extent 
of assumed difference between the two cost prices. The Court also held 
that even if it be presumed that Appropriate Authority could have rea¬ 
sonably hiked the fair market value of plot in question by 20% on the 
basis of assumed superior location, there was sufricient material on the 
record lo rebut this presumption. Thus the facts that both the transactions 
of plot in question and that of adjacent plot took place on the same day. 
that the two plots were part of the same plot, which on division between 
the heirs of ancestral holding the property came to be owned by separate 
co-tenants and that the plot in question and adjacent plots were to be 
amalgamated for the purpose of development by petitioners, sufflclenily 
rebut the above presumption. In view of the foregoing discussion, the Court 
quashed the impugned order. 

Cases referred to ; 

1. C.B. Caulam vs. Union of India (1992) 111 Taxation 476 (SC). 199 ITR 
530 (SC) 

2. CIT us. Vinay Chand Harilal 120 ITR 752 (GuJ.) 

Full text of the Judgment Is given below : 

JUDGMENT 

(Rajesh Balia, J.) 

1. On 23rd February 1995 the petitioner and respondents Nos. 4 to 26 
entered into an agreement for purchase of the property in question for 
a consideration of Rs. 25,51.700/- the total area being 1607.20 sq.mts. 
On 29th February, 1995 Form 37-1 was submitted before appropriate 
authority. On 17-5-1995 notice under action 269UO(la) was issued to the 
petitioner as well as respondents Nos. 4 to 26. After the petitioner submitted 
reply to the notice the order under section 269UD(1) for purchasing the 
property for Central Government was passed. On 30-5-1995 notice for 
taking possession was issued. The order of30-5-1995 has been challenged 
in this petition by the purchaser of the said property. 

2. It is the contention of the petitioners tHat on their own showing in the 
notice as well as in the order, the consideration under the agreement has 
not been shown to be slgnlflcantly undervalued by more than 15% of its 
fair market value to take proceedings under section 269UD and to raise 
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any presumptlbn of intention to evade tax. It ia also contended that In 
the order dated 30th May 1995, the appropriate authority has hiked the 
estimated fair market price by adding the alleged difference between the 
cost of buUt up area to be provided by the purchaser by estimating the 
actual cost to less than the one agreed between the parties under the 
agreement to make the consideration for transfer. This estimated difference 
between the cost envisaged under the agreement and estimated 1^ the 
apprr^rlate authority adifle passing the order was riever the subject matter 
of enquiry from the petitioner, neither It was disclosed In the notice to 
show cause nor from the order It Is reflected how the appropriate authority 
has fixed the cost of construction to be supplied by the purchaser at 350 
sq.ft. Instead of 434 sq.ft agreed between the parties In the agreement 
for the purpose of fullUUng the consideration. It Is by taking Into con¬ 
sideration Irrelevant material and the ground which were not disclosed 
to the petitioner that the difference between the rate per square metre 
estimated by the appropriate authority as fair market value and rate per 
square metre on the basis of agreement has been hiked to be more than 
15% for laying the foundation for purchasing the property In question. 

3. It has also been urged that there is a mistake apparent on the face 
of record In Including the dllTerence between the construction cost per 
sq. mt. as per the agreement and the rate considered reasonable, for making 
It comparable to the fair market value fetched by SIP in as much as part 
of consideration under both the agreements to sell was to be acjyusted 
against the price of certain built up area to be made available by the 
purchaser at the rale stated In respective agreements. While the difference 
in the cost of construction as per agreement and the rate considered 
reasonable to be Incurred by the builder has been added to the apparent 
consideration, the same has not been adjusted while arriving at the 
comparable figure of the consideration of SIP. It was pointed out by the 
learned counsel for the petitioner that both the properties namely under 
consideration as well as the SIP were purchased by the same purchaser 
on the same date. The two properties are situated adjacent to each other 
and both proiiertles were owned by a large number of co-owners apparently 
descendants of the common ancestors for the purpose of using both the 
properties as one plot. Therefore, In the facts of the present case, there 
was no occasion for the appropriate authority to reach a conclusion about 
one property being In superior location than the other and make adjust¬ 
ments on only imaginary basis for the sake of arriving at fair market value 
significantly above the consideration as stated In the agreement so as to 
raise presumption of evasion agalrwt the parties, particularly adien In 
respect of the SIP In the present case the very same authority has found 
otherwise. 

4. Mr. Shelat appearing for the revenue vehemently opposed the peMUon. 
Though It was not iilsputed that the two properties are situated adjacent 
to each other, the purchaser in both the cases is the petitioner and the 
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agreement to sell has taken place on the very same day and the consid¬ 
eration as stated in the two documents of agreement to sell themselves 
do not go to show that there Is a dlflerence of 15% between the per square, 
metre rate calculated by the appropriate authority. However, he contends 
that that part of the land covered by SIP Is situated adjacent to railway 
line, on the one side of it and to the extent the width of the plot the property 
under consideratlcMn is situated away firom railway line. That gives it a 
superior locality and on that material, the appropriate authority could 
reach the conclusion to which it has reached. This court being not a court 
of appeal ought not to Interfere under Article 226 in the matter. 

5. We have carefully considered the contentions raised before us and gone 
through the material made available to us. It has to be noticed that Chapter 
XX-C under which the provisions of pre-emptive purchase have been 
enacted are not laws enacted as such for acquiring the property but are 
provisions relating to implementation of the Income TSx Act. It Is also 
true that any provision under such statute may not only contain the 
provisions related to levy, but may contain all Incidental and necessary 
provisions to make the levy effective. That provision must necessarily either 
relate to the levy of the tax or provide for necessaiy machinery provisions 
for its due collection. It may also provide for preventing evasion and 
avoidance of tax. It is only in the light of this scope that the provisions 
of Chapter XX-C are to be viewed. In our opinion, the provisions contained 
in Chapter XX-C are directly referable to providing for meeting the challenge 
of evasion of tax liability which my arise as a result of transfers of 
immovable property. Therefore, for invoking such provision the nexus 
between the estimated undervaluation and attempt to tax evasion has to 
be established. 

The Supreme Court in the case of C.B. Cautam vs. Unton ojindia and Others 
reported in 199 ITR 530 has stated : 

‘Chapter XX-C of the Income Tax Act, 1961, providing for pre-emptive 
purchase at apparent consideration by the Government of immovable 
property proposed to be transferred does not confer arbitrary or 
unfettered discretion on the appropriate authority to compulsorily 
purchase immovable properties and does not violate Article 14 of the 
Constitution of India. The very historical setting in which the provisions 
of this Chapter were enacted Indicates that It was intended to be 
resorted to only in cases where there is an attempt at tax evasion by 
significant undervaluation of immovable property agreed to be sold.’ 

Though at the time when the nmtter was decided by their Lordships of 
Supreme Court, there was no speclOc provision for providing an oppor¬ 
tunity to the concerned parties and still there is no provision in the statute 
about the difference between the appatent consideration stated in the 
agreement to sell and the fair market value of the property which mity 
permit Appropriate ^thorlty to raise any presumption c^ut understate¬ 
ment of consideration with a view to evade tax and assume JurisdlcUmi 
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to act under section 269UD, the two Ingredients the Apex Court read Into 
It when It said: 

This Is strengthened by Instruction No. lA BB Issued by the Central 
Board of Direct Taxes. The powers of compulsory purchase conferred 
under the provisions of Chapter XX-C are Intended to be (and are being) 
used onlyln cases where, in an agreement to sell an immovable p r op erty 
In an urban area to adilch the provisions of that Chapter apply, there 
IS a significant undervaluation of the property Ity 15 per cent, or more. 
If the appropriate authority is satlsOed that the apparent consideration 
shown In the agreement for sale Is less than market value by 15 per 
cent, or more, It may draw a presumption, however. Is rebuttable and 
the Intending seller or purchaser can lead evidence to rebut It. The 
reasoru for such acquisition which are required by section 269UD to 
be In writing must be germane to the object for which the Chapter 
was Introduced, namely, to counter attempts to evade tax.* 

From the aforesaid, it can be fairly concluded that before any action under 
section 269UD can validly be taken, the appropriate authority must on 
material b^ore It should prtma Jacie be saUsHed that there Is a slgnlOcant 
undervaluation of property by 15% or more and secondly that such under* 
valuation is an attempt of tax evasion. On coming to this satisfaction, 
the appropriate authority is further required to offer reasonable oppor¬ 
tunity permissible in the limited time frame prescribed for making order 
of purchase under section 269UD, to the concerned parties, namely, the 
intending purchaser. Intending seller and the persons In occupation of 
immovable property If the transferor Is not himself in occupation of the 
property and to other persons whom the appropriate authority knows to 
be interested In the property. The Appropriate Authority is further ordained 
to specify grounds on which order of purchase Is made. 

The portents of the requirement of giving opportunity of hearing and 
making a reasoned order specifying the grounds for making order are that 
the order of purchasing the property under section 269UD must satisfy 
the ground spelling out the satisfaction of the appropriate authority firstly 
about there being factual understatement of consideration In the agree¬ 
ment to sell In the context of Its fair market value and secondly that such 
understatement Is an attempt to evade tax by the transferor. Unless 
satisfaction of Appropriate Authority on these two aspects appears from 
the order, In our opinion, the order of purchase cannot be sustained. 
Therefore, the final order which comes Into existence must be Itself spell 
out the application of mind of the appropriate authority to all the relevant 
material which were before him arriving at such OncUng and its conclusion 
thereon. It cannot be left to the guess work or presumptions to be raised 
If the order Is chtdlenged In appropriate proceedings by the reviewing 
authority about the Intention of the acquiring authority. The order must 
Itself speak. 

6 . It sugr further be noticed that if In the estimate of appropriate authmity 
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apparent consideration of the property stated In the agreement to sell la 
less by 15% or more of Its fair market value, the presumption of under¬ 
statement having been made with the intention to evade the tax may be 
raised by it However, such presumption Is not a statutory presumption 
which Is mandatoiily required to be drawn in all cases. The raising of 
presumption depeiKls upon as to what is the material available with the 
appropriate authority about the fair market value, and other relevant 
circumstances having a bearing on the market value and intention of tax 
evasion which may reasonably give rise to such presumption or militate 
against raising of such presumptions. Even if such cotuidetatlon is not 
made at the time Issuance of notice at least the appropriate authority is 
required to take into consideration all those materials before making order 
for coming to the conclusion that presumption raised by him does not 
stand rebutted. Law is well settled that what amount of evidence Is 
necessary to rebut the presumption of the nature raised depends upon 
the facts and circumstances of each case and no specUlc mode of proof 
or methodology is required to be followed. The affected party may not lead 
any evidence, yet. It may draw the attention of the authority to the material 
already existing on the record to rebut the presumption raised against 
him. In this connection, we may refer to the decision of this Court In the 
case of Commissioner qf Income-tax, Giifarat-ni vs. Vinaychand Harilal 
reported in 120 ITR 752 wherein the Court said, while dealing with 
presumption : 

*In order to rebut the presumption raised by the Explanation to section 
271(l)(c), it is open to the assesses to point to the record of the case 
and point to materials on the record which would enable him to show 
that he had not concealed the particulars of his income or furnished 
inaccurate particulars of his income.* 

*. ..It is also not necessary that any positive material should be produced 
by the assessee In order to discharge this burden which rests upon 
him. The assessee may claim to have discharged the burden by relying 
on the material which is on record in the penalty proceedings, irre¬ 
spective of whether it is produced by him or by the Revenue.* 

If that is the position it cannot be a matter of overemphasis that before 
Anally deciding the question to purchase or not to purchase the property 
with respect to which Form 37-1 has been filed, the authority is under 
an obligation to look into all the material which is available on record 
and to come to its own finding about the understatement of consideration 
vls-a-vls fair market value and such understatement being an attempt to 
evade the tax. Mere finding of understatement, without recording the 
conclusion of the appropriate authority himself, about nexus between 
understatement of consideration and attempt to tax evasion, it is not 
permissible to raise presumption that appropriate authority has also found 
that such understatement was an attempt to evade the tax when such 
an order Is challenged before courts. It is also to be seen that for element 
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of a nemiK being present with the understatement of consideration and 
attempt to evade tax. It is essential that apparent consideration Is not 
the real consideration. Therefore, merely on the finding that the apparent 
constderatfcm Is less than fair maiiwt value without there being any 
satisfaction that the apparent consideration Is not real consideration, the 
nexus caimot be established with an attempt to evade tax. Therefore, It 
is also necessary In the chain of decision making not only to arrive at 
conclusion of the differentiation between lair market value and apparent 
consideration but it Is required that the fair market value of the property 
concerned Is arrived at and a conclusion Is reached that apparent 
consideration Is not the real consideration, or to say presumption about 
understatement of consideration raised by ^propriate Authority has not 
stood rebutted. 

Likewise if surrounding circumstances which are available on record 
militate against the attempt to evade tax, the presumption raised on the 
basis of sufOclent dlflerence between fair market value and apparent 
consideration stands rebutted. 

7. If we analyse the facts of the present case and the order passed, we 
find that undisputed facts as emerging from the show cause notice, reply 
submitted to appropriate authority and which has not been disputed and 
the Impugned order are that the property under consideration and SIP 
are adjacent plots ; purchaser of both the plots Is the same party^ : 
agreement to sell In respect of both the plots has been entered on the 
same day; the PUC and SIP are part of one ancestral property divided 
between heirs and therefore two separate agreements were entered Into 
between the co-tenants of the two plots. Out of total consideration agreed 
to, In both the cases, part of the consideration Is to be adjusted by the 
purchaser making available certain constructed area to the sellers, for 
value which has been determined In the agreement Itself; on one side of 
the SIP Is situated a railway line and the railway signal lines and telephone 
poles are passing through the property under consideration. The notice 
to show cause disclosed there was no substantial dlllerence In thevaluatlon 
of the two properties on the basis of apparent consideration in both cases 
to give rise to any presumption about understatement of consideration 
or about transaction having any nexus with evasion of tnr. It was only 
by hiking the fair market value of the PUC by 20% on the basis of supposed 
better location that.the difference between the apparent consideration and 
the fair maricet value was raised to more than 15% and notice was Issued. 
The show cause notice speaks that the PUC and SIP are adjacent plots 
and situated In the same area at Bopatl Pune. The statement In the notice 
that location of PUC is superior to that of SIP, makes anybody no wiser 
as to how on the basis of (acts disclosed in notice location of PUC Is superior 
and what Is to be ejqilalned by the persop called upon to show cause. 
No conclusion on the basis of show cause notice and facts disclosed therein 
about superior locality of the PUC could be arrived at by any reasonable 
standard. The very purpose of requirement to Issue show cause notice 



14 


TAXATION REPORTS 


IVOLia 


under section 269UO( 1 A), with limited time frame Is defeated. Such a notice 
cannot be termed as a reasonable opportunity keeping the short time* 
frame In view. No other material or ground was disclosed in show cause 
notice as to why fair market value of the property under consideration 
is otherwise more than the apparent consideration. It Is also not disputed 
that Form 37-1 was also furnished in respect of SIP and no understatement 
of consideration In the case of SIP was found by the appropriate authorl^ 
and NOC In respect of the transfer of that property had been Issued. 

8 . With these premises. If we read the order under challenge, we find that 
there Is no satisfaction of the appropriate authority has been reached that 
understatement of the apparent consideration has been with a view to 
evade tax. While, It is admitted case that both the properties in question 
are abutting on the main road on the northern side and properties are 
adjacent to each other, total land area of PUC and SIP taken together is 
not more than 2800 sq.mts. and both the plots divided are almost equal 
in measurement, it does not stand to reason how far away the plot under 
consideration can be situated from the said railway line to give it such 
a superior location commencing from the southern end of $IF, particularly 
when railway signal lines and telephone poles are passing through the 
land under consideration, to give it such a superior locality to attract 20% 
additional price. The estimated rise of 20% appears to have been adopted 
only for assuming the existence of facts for the purpose, of raising the 
presumption of understatement or attempt to tax evasion rather than on 
any relevant consideration on existing material germane to fix the fair 
market value of the property under consideration. 

9. The order under challenge further discloses that it has proceeded on 
the grounds other than one disclosed In the show cause notice. One fails 
to understand, when the subject matter of transfer Is open piece of land, 
for the reason that part of the relevant rate for the purpose of deciding 
the fair market value for the purpose of section 269UO has to be taken 
on saleable FSI. What has been sold Is an open land. Part of price was 
payable In the form of area constructed. Parties have also agreed to a rate 
at which such area is to be valued for the purpose of setting off the total 
consideration. As a matter of fact the agreement clearly envisages that 
total consideration for PUC shall be a fixed sum. Construction has been 
agreed to be sold to vendor by the buyer at an agreed rate, and such sale 
price has further been agreed to be adjusted against consideration of 
agreement In question. One falls to understand what actual cost of 
construction of such area has to do with the consideration which is 
receivable by the transferor. In respect of PUC. For transferor the total 
consideration remains the one stated In the agreement to sell. Part of it 
is to be received In cash and the balance is to be adjusted against sale 
price of such agreement. So far as transferor is concerned, his consid¬ 
eration remains unchanged. If the cost of construction is less, to the 
transferee It may result in some beneOt, but results in no reduction In 
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tppaient constderatlon to the transferor. The consideration of the sale 
. what Is received by the transferor and not what It may cost the transferee. 
In the contrary the only conclusion of Appropriate Authority's reasoning 
esults In accepting that vendor will pay more than market value for the 
onstructlon agreed to be sold to him by the petitioner and that transaction 
vlU not be amenable to provision of Section 260UD because vendor of 
luch transaction wlU be receiving more than lair market value for Its 
^instruction. But In no csm It can lead to any honest belief that because 
>f this sub-agreement the fair market value of PUC Is understated to the 
actent assumed dlflerence between the two cost prices. We also And that 
he ^proprlate Authority has not at all taken Into consideration the fact 
hat both the transactions of PUC dad SIP has taken place on the very 
lame day. the two properties In question are part of the same plot which 
)n division between the heirs of the ancestors holding the property came 
.0 be owned by separate cotenants and that the property under consid¬ 
eration and SIP were to be amalgamated for the purpose of development 
>y the purchaser; and the price difference appears to be only on account 
)f separate negotiations with two seta of owners. The appropriate authority 
las not taken Into consideration that In these circumstances, when two 
jropertles have been agreed to be purchased 1 ^ the same person on the 
tame day, n^lle no understatement of apparent consideration with a view 
.0 evade tax In the case of one property has been found, difference between 
apparent consideration of PUC and SIP Is not to the extent to give rise 
.0 presumption about understatement of consideration and such under- 
itatement being with a view to evade tax. In these facts and circumstances, 
he assumption of 20% higher value of PUC over the SIP appears to be 
3 ased on no material and Is such to which no person of reasonable prudence 
would arrive at 

..'e are also of the view, that even ifltbe assumed that appropriate authority 
::ould have reasonably hiked the fair market value of property under 
consideration by 20 % on the basis of assumed superior location, there 
Is sufllclent material on the recmrd as discussed above to rebut the 
presumption assumed to have been raised by the Appropriate Authority. 

10. The Impugned order, therefore, cannot be sustained not only on the 
jround that It does not disclose the satisfaction about the condition 
lecessary for sustaining the order under section 269UD, but also on the 
ground that the order suffers from errors apparent on the face of record 
uid having been made In breach of principles of natural Justice In as mucdi 
as It Is founded on grounds which were not disclosed to the petitioner 
and for which no explanation was called for. 

11. Accxndingly. this petition succeeds. The Impugned orders of Appro¬ 
priate Authority Exh. F and G dated 30-5-1995 are quashed. The respon¬ 
dents shall take all necessary cmnsequentlal steps Including issuance of 
^lOC vrithln a period of eight weeks firom the date of receipt of writ or 
production of this order before Appropriate Authority. In case possession 
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of the property has been taken and payment has been made to the 
transferor, the petitioner shall pay the requisite amount to the respondent 
No. 1 within a period of six weeks and on return of such amount the 
possession of the property shall be delivered to the petitioners along with 
necessary certincates within two weeks of making the payment, required 
to be made by the petitioners if any. Rule made absolute as aforesaid. 
No order as to costs. 
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IN THE HIGH COURT OF GUJARAT 
(Before Honhle Justice Mr. B.C. Patel & 

Hon'ble Justice Mr. R.M. Doshit) 

I.T. Applications Nas-87. 88 & 89 of 1995 

Commissioner of Income*tax 
vs. 

Shrl Jawahar D. Dholaklya 

For the Appellant Mlhir Thakore 

For the Respondent D.A. Mehta, R.R. Patel 

and D.D. Karla 

Decided on : 25-1-1996 

REASSESSMENT — In original assessment ITO allowing bonus incen¬ 
tive given to Development Officer of L.I.C. as a deduction — Sub¬ 
sequent Board issuing circular on the basis of audit objection — 
Assessment reopened — Assessee objecting to reopening of assess¬ 
ment — Held, audit objection and circular not an information — 
Reopening only on the basis of change of opinion — Notice for 
reopening not valid. 

Income-tax Act, 1961 — Section 147(b.) 

FACTS & DECISION 

The assessee Is a Development OlRcer of L.I.C. and was drawing incentive 
bonus. He filed returns for A.Ys. 1981-82 to 1986-67. In A.Y. 1981-82 
incentive bonus was allowed but for A.Y. 1962-83 assessee's claim was 
rejected. The assessee's claim was, however, allowed by the Tribunal. In 
subsequent years the claim of the assessee was allowed. On 14-10-87 the 
C.B.D.T. issued a circular clarifying that incentive bonus was not exempt. 
This circular was Issued on the basis of audit objection. The Assessing 
Officer reopened the assessments for the A. I's. 1984-85 to 1986-87. The 
reopening was objected by the assessee. The Hon'ble Court held that the 
Assessing Officer has not at all CK>llected information from any source. 
It further held that the Assessing Officer was obliged to change his opinion 
in view of the circular Issued by the C.B.D.T. ignoring the decision of the 
Tribuiud. Any assessment which is rec^ned on the basis of audit objection 
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or the views of the C.B.D.T. cannot be said to be validly reopened since 
such an action virtually empowers the establishment at its pleasure to 
rob assessment of their finality and to introduce a dangerous element of 
undertainty in the administration of the Act. The Assessing OHlcer was 
conscious about the claims made to which his attention was focused and 
In the light of the decisions rendered by the Tribunal assessed the returns 
previously and no other material whatsoever was available before him. 
In the circumstances the Tribunal was correct In holding that the re 
assessment proceedings were not valid. 

Cases referred to:- 

1. Surat District Coop. Purchase & Sale Union vs. FTO 129 ITR 718 (GuJ) 

2. Union oj India A Another vs. Arvind N. Mq/oltol Trustee of Seth Hemanl 
Bhagubhal Trust & Another (1986) Taxation 81 (3). 387 - 160 ITR 420 
(Bom) 

3. Indian & Eastern Newspapers Society vs. CTT 119 ITR 996 (SC) 

Pull text of the Judgment Is given below; 

JUDGBIENT 

(B.C. Patel. J.) 

Tlie Commissioner of Income Tax. Rajkot has moved this Court by filing 
these three Applications under section 256(2) of the Income Tax Act, 1961 
(thereinafter referred to as the Act) as application under section 256(1) 
of the Act preferred by the applicant before the Income Tax Tribunal to 
draw up a statement of the case and to refer It to this Court along with 
the question of law based on facts, came to be rejected. The Tribunal was 
requested to refer the following question: 

‘Whether the Appellate Tribunal Is right in law and on facts In holding 
that the assessment was not validly re-opened?’ 

2. Assessee at the relevant time was a Development Officer in Life Insurance 
Corporation and was drawing incentive bonus. Assessing Officer applied 
his mind to the question of claim of deduction from incentive bonus and 
thereafter he has come to the conclusion that deduction Is permissible, 
allowed the same and assessed accordingly. It Is aso clear from the record 
that for A.Ys. 1981-82 and 1982-83 such claim being rejected by the 
assessing officer. In appeals, contentions of the assessee were upheld by 
the C.I.T. (Appeals). These orders were challenged by the department before 
the Tribunal and the Tribunal upheld the claim of the assessee. Decisions 
of Tribunals were pointed out to show that deduction Is permissible. Over 
and above these decisions. Assessing Officer allowed the claim keeping 
in mind the Instruction of C.I.T. contained in his letter dated 1-12-86 
bearing No. RR/GC/86-87. 

3. It appears that Assessing Officer received a circular No. 1774 under 
F. No. 2000/17284 - II (AT) dated 29-9-87/ 14-10-87 Issued by Central 
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Board of Direct Taxea clarliying incentive bonus and/or bonus commission. 
This is clear from the order of assessment dated 24-2-88. Notice came 
to be Issued u/s 148 read with sec. 147(b) of the Act as the Assessing 
Ofllcer had reason to believe that Income to the extent of claim of deduction 
from incentive bonus had escaped assessment for Assessment Years 
1984-85,1985-86 and 1986-87. AssesslngOlIlcer, alter heailngtheassessee 
and his representaUve. disallowed the expenditure on incentive bonus, 
and added it to the total Income. 

4. The assessee preferred three appeals before the Commissioner of Income 
Tax (Appeals) II Rajkot and pointed out that Assessing OlHcer, for deciding 
the issue before him, considered earlier orders and decisions of the 
Tribunal and came to a definite finding and allowed the deduction claimed 
by the assessee. Assessing Officer has not at all collected ‘Information* 
from any source. By a common order dated 9-8-1989, the appellate 
authority allowed the appeals. In paragraph 12 of the order, the appellate 
authority held as under: 

‘From the fact that the ITO has considered the assessee's submissions 
and allowed the assessee's claim on the basis of the decision of the 
Tribunal and the decision of the CIT in question goes to show that 
the ITO has subsequently changed his mind and reopened the assess¬ 
ment u/s 147(b) of the Act. In view of the case law as cited by the 
assessee's representative, in my opinion, the ITO was not Justified In 
reopening the assessment In question. As such the reopening was not 
justified and proceedings u/s 147(b) are invalid.’ 

Not only that, but CIT (Appeals) V>n merits and in view of consistent 
decisions of Tribunals held that disallowance of claim was unjustified and 
disallowance was ordered to be deleted by order dated 9-8-89. 

5. Aggrieved by the aforesaid decision. Revenue preferred three appeals 
before the Income Tax Appellate Tlrlbunal, Ahmedabad. By order dated 
6-9-1994, the Tribunal dismissed the appeals and held as under.- 

*In such a situation, it cannot be said that the AO came into possession 
of additional Information subsequent to the completion of the assess¬ 
ments which could enable him to Invoke the provisions of sec. 147(b) 
of the Act and reopen the assessment.’ 

6 . Revenue thereafter preferred three applications before the Tribunal 
under section 256(1) to refer the aforesaid question to this Court The 
Tribunal, by Its order dated 17-5-1995 rejected the applications. Inparagraph 
4 of the order, the Tribunal held as under: 

The materials available in the appeal record suggest that the infor¬ 
mation which the AO claimed to have gathered as a fresh material 
was very much available in the appeal record from before and that 
is why the first appellate authority as well as the Tribunal have held 
that reopening Is bad in law.' 
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7. Itis not the case of the Revenue that the asseesee has failed to disclose 
fully and trufy all relevant facts necessaiy for assessment. It Is not the 
case of the department that the returns filed by the assessee were with 
bundles of dociunents. It Is very clear that the Assessing Ofllcer, after 
considering previous orders, decisions rendered by the Tribunals based 
cm &cto and Judicial pronouncements and a circular Issued the department, 
scrutinised the returns and decided the issue, i.e. allowed the deductions 
from incentive bonus. There Is nothing to show lhat after prevloua assessment. 
Assessing Officer derived knowledge or Information from an external 
souiee. At the time of previous assessment, Assessing Officer was aware 
about the deduction claimed and in the light of decisions rendered 1^ the 
Tribunal, returns were assessed. 

The question is: whether the circular received after returns are assessed 
would confer Jurisdiction? with regard to audit note, this Court, In the 
case of Surat District Co-op. Purchase A Sale Unit vs. I.T.O. reported In 
■129ITR 718, referring to the judgment of Indian and Eastern Newspaper 
Society Ltd. vs. CIT 119 ITR 966. observed as under at page 722: 

The opinion rendered by the audit party In regard to the law cannot, 
for the purpose of such belief, add^o or colour the slgnlHcance of such 
law. The true evaluation of the law in Its bearing on the assessment 
must be made directly and solely by the ITO. It was. therefore, held 
that the opinion of the audit party on a point of law could not be 
regarded as ‘Information* enabling the ITO to Initiate reassessment 
proceedings under s. 147(b).* 

Law Is well settled that the audit party does not possess power to pronounce 
the law. 

In the case of Union of India vs. Arvind N Majallal reported In 160 ITR 
420, the Bombay High Court had an occasion to consider a similar aspect. 
In that case, the Central Board of Direct Taxes revised Its stand subse¬ 
quently by Its Instructions wherein It was directed that earlier circular 
issued by it did not apply to valuation of shares covered by section 37 
of the Estate Duty and that vcUuatlon of shares was governed by the Board's 
letters dated May 3, 1965 and July 5.4965. On the basis of the circular's 
notice of reassessment was Issued against which a writ petition was filed 
and the learned Single Judge quashed the said notice and restrained the 
Revenue from taking any proceedings to enforce the same. The correctness 
of the decision of the single Judge was in challenge before the Division 
Bench In the aforesaid decision. The Division Bench, relying on an earlier 
decision reported In 135 ITR 1, reiterated that: 

‘information within the meaning of section 147(b) of the Income-tax 
Act may consist of facts or of law. The Information must be fresh or 
subsequent to the original assessment. The opinion expressed by the 
Department or by the Central Board of Direct Taxes Is not law. Law 
Is that which Is laid down either the legislature or Judicial decisions 
and It Is a change In such law which constitutes a fresh or subsequent 
Information.* 
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Thus, to us. It appears that Assessing onicer was obliged to change his 
opinion and to reopen the cases in view of a circular Issued by Central 
Board of Direct Taxes referred to hereinabove Ignoring the decisions 
rendered by the Tribunals. Kanga and Palkhiwala, In their book The Law 
and Practice of Income Tax Act, eighth edition, at page 1202 have noted 
that ‘to hold that any assessment can be reopened on the opinion of the 
Revenue Audit or the ministry of law of the Central Board of Direct Taxes 
is virtually to empower the establishment at its pleasure to rob assessments 
of their finality and to introduce a dangerous element of uncertainty In 
the administration of this Act.* In these cases the circular constrained 
the Assessing Ofllrer to reopen the cases. If the Assessing Officer con¬ 
sidered and formed an opinion on the same material In the original 
assessment ll.self. then he would be powerless to start the proceedings 
for reassessment. Apex Court in the case of Indian and Eastern News Paper 
Society vs. CPT 119 ITR 996 has held: 

‘It appears to us with respect that the proposition is stated too widely 
and travels farther than the statute warrants Insofar as it can be said 
to lay down that If on reappraising the material considered by him 
during the original assessment, the ITO discovers that he has committed 
an error In consequence of which income has escaped his assessment, 
it Is open to him to reopen the assessment. In our opinion an error 
discovered on reconsideration of the same materials (and no more) 
does not give him the power.* 

8 . We find (hat In the fads of these cases, the Assessing Olllcer was 
conscious about the claims made to which his attention was focused and 
in the light of the derisions rendered by theTribunal. orders etc., assessed 
the returns previously and no other material whatsoever was before him. 
To Justify the exercise of powers u/s 147(b) of the Act, there must be other 
material and not the same material which was considered. 

9. In the circumstances, we find no substance hence the applications stand 
rejected. 

Rule Is discharged with no order as to costs. 


(1996) 134 Taxation 30 (MP) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Honlile Justice Mr. A.R. Tiwarl & 
Hon'ble Justice Mr. N.K. Jain) 

M.C.C. No. 147/90 

M/b. Acad Bub ServiccB 

▼B. 

CommiBBioner of Income-tax 
For thie Appellant K.N. Pontambekar 

For the Respondent D.D. Vyas 

Decided on : 15-2-1996 


SET OFF OF DEPRECIATION — A. Ta. 1977-78 to 1980-81 — AsaeaBee 
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s firm sad unsbsorbed depreeistloa allotted to partaers—ITO refuslaf 
the beaeflt of set off durlag A.T. 1982-83 to the firm — Held, assesaee 
firm ea titled to the beaefit of carry forward aad set off of deprectatloa. 

Income-tax Act, 1961 — Section 32. 

FACTS 

TheA.Y. Involved is 1962-83. The assessee has been assessed in the status 
ojjbm. Unabsorbed depreciation of the firm relating to A.Ys. 1977-78 to 
1980-81 was allocated to the partners of the assessee firm. It was not 
allowed by the TTO as set off against the income for theA.Y. 1981-82. The 
order of the ITO was confirmed by the Tribunal. The assessee, however, 
again claimed the benefit of set off for the A.Y. 1982-83. The assessee did 
not succeed upto the stage of Tribunal Being aggrieved, the assessee fUed 
the present reference application. 

DECISION 

The Hon'ble Co\jrt held that depreciation represents the diminution in the 
value of an asset when applied to the purpose of making profit or gain. 
Depreciation is thus related to an asset and Is a notional loss against 
actual loss in the sense of outgoings of a business. So far as carrying 
forward of loss is concerned, section 75 places the restriction that it can 
be carried forward oniy in (he hands of a partner of a firm but there is 
no restriction so far as carrying forward of depreciation u/s 32 is concerned. 
The absence of such restriction or limitation u/s 32 of the Act in permitting 
carry forward of depreciation is a clear indication of the legislative Intent 
that depreciation, if not fully absorbed in an earlier A.Y. In the case of 
a registered firm or an unregistered firm assessed as registered in the 
assessment of its partners, can be carried forward in the assessment 
subject only to the priority to be given to canying forward of loss as provided 
in section 32(2) read with section 73(3) of the Act. The assesse was thus 
entitled to the benefit as claimed. 

Cases referred to:- 

1. CIT vs. Trivedi & Sons (1990) TaxaUoii 98(3) - 426; 183 ITR 420 (MP) 

2. Garden Silk Weaving Factory vs. CIT (1991) 102 Taxation 274: 189 

ITR 512 (SC) 

Full text of the Judgment Is given below: 

JUDGMENT 

CA.R. Ttwari, J.) 

At the instance of the assessee, the Tribunal has stated the case and 
referred the undernoted question of law on application No. 65/Ind/89 for 
the assessment year 1982-83 in connection with the order passed by the 
Tribunal in ITA No. 773/Ind/85: 

"Whether, on the facts and in the circumstances of the case, the unab¬ 
sorbed depreciation of the firm for the AYs. 1977-78, 1978-79, 1979- 
80 and 1980-81 Is allowable for set-off against the Income of the 
assesment yea 1982-83.?* 
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2. Facts Ue In a narrow compass. 

The year of assessment is 1982-83. The assessee has been assessed In 
the status of a registered firm. Unabsorbed depreciation of the Orm relating 
to the preceding assessment years 1977-78. 1978-79, 1979-80 and 
1980-81 was allocated to the partnera of the assessee firm. It was not 
allowed by the Income-tax Officer as set off against the income of the 
preceding year 1981-82. The order of the Income-tax Officer was confirmed 
by the First Appellate Authority. In Second Appeal before the TMbunal, 
the order was again maintained. The assessee again claimed set off for 
the assessment year 1982-83. Ihe assessee did not succeed in getting 
the set off right upto the Tribunal. Aggrieved, the assessee filed the 
aforesaid application under Section 256(1) of the Income-Tax Act. 1961. 
On that application, the Tribunal staled the case and referred the question 
as noted above. 

3. We have heard Shrl Puntambekar. learned counsel for the applicant- 
assessee and Shrl D.D. Vyas. learned counsel for the non-applicant- 
Deparlment. 

4. Shrl Puntambekar submitted that the Tribunal committed an error of 
law In not allowing the set off as claimed and In confirming the order passed 
by the Income-Tax Olllcer and the First Appellate Aulhorlly. He placed 
reliance on (1990) 183 ITR 420 (MP) (Commissioner qf Income-Tax vs. RJ. 
Trlvedi and Sons) and (1991) 189ITR512(SC) (Garden Silk Weaving Factory 
vs. Commissioner oj Income-Tax). 

5. In the decision of R.J. Trivedi and Sons (supra) It is held as under. 

"Depreciation represents the diminution in the value of an asset, when 
applied to the purpose of making profit or gain (See: Webster's New 
World Dictionary and Workmen of National and Crindlays Bank Ltd. 
vs. National and Grindlays Bank Ltd.. AIR 1976 SC 611). Depreciation 
is, thus, related to an asset and Is a notional loss as against the actual 
loss in the sense of outgoings of a business. So far as carrying forward 
of loss Is concerned, section 75 places the restriction that It can be 
carried forward only in the hands of a partner of a firm. But there 
Is no such restriction so far as carrying forward of depreciation under 
Section 32 of the Act is concerned. The absence of such restriction 
or limitation In section 32 of the Act In permitting carrying forward 
of depreciation Is a clear Indication of the legislative intent that 
depreciation, if not fully absorbed in an earlier assessment year in 
the case of a registered firm or an unregistered firm assessed as 
registered firm In the assessment of its partners, can be carried forward 
to subsequent years subject only to the priority to be given to carrying 
forward of loss as provided in section 32(2) read with section 73(3) 
of the Act." 

6 . In the case of Garden Silk Weaving Factory (supra), it is held thaL— 

"From the above discussion, it will be seen that unabsorbed losses 
and unabsorbed depreciation are to be carried forward to future years 
to be set off against future Income. There is, however, one Important 
difference. Unabsorbed losses can be carried forward only for a period 
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of eight yean whereas unabsorbed depreciation can be carried forward 
Indefinitely.* 

X Z X 

7. It Is, thus, clear that unabscffbed depreciation can be carried forward 
indefinitely. That being so, the Tribunal fell Into error In not allowing the 
set off. 

8 . The point, therefore, stands concluded by the aforesaid decisions. 

9. In the result, we answer the question In the affirmaUve l.e. in favour 
of the assessee and against the Department, but without any orders as 
to costs. 

10. Counsel fee, for each side, is howeer. fixed at Rs. 750/-, if certified. 

11. Transmit a copy of this order to the Tribunal immediately for further 
action as may be necessary in accordance with rules. 


(1996) 134 Taxation 23 (ll.P.) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Hon*ble'Justice Mr. A. K. Tlwarl & 

Hon'ble Justice Mr. N. K. Jain) 

M.C.C. No. 19/90 
Commissioner of lneome>tax 
▼s. 

Shri 8. Khushal Singh 

For the Appellant D. D. Vyas 

For the Respondent None 

Decided on 6.2.1996 

CANCELLATION OF ASSESSMENT — ITO passing assessment order In 
aceordanoe arith the directions of lAC issued u/s I44B — Tribunal 
holding assessment having been approved by LAC u/s 144B. cannot 
be cancelled n/s 263 — Held, such assessment could be cancelled 
u/s 263. 

Income-tax Act, 1961 — Sections 144B & 263. 

PACTS at DECISION 

The A.Y. Involved is 1979-80. The assessment was framed In the status 
of individual in accordance with the directions of lAC u/s 144B. The said 
assessment was cancelled by the CIT u/s 263 and the Tribunal held that 
where the assessment has been approved by the lAC u/s 144B , the CIT 
was not competent to resort tio section 263. The Hon’ble Court held that 
It is a well settled law that if a statute is curative or merely declares the 
prevtous law, retroactive operation would be more rightly to ascribe to 
it Section 144B was inserted by Direct Tax Laws (Amendment) Act, 1975 
w.e.f. 1.4.1976 and has been omitted by Direct Tax Laam (Amendment) 
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Act 1987 w.e.f. 1.4.1989. The law was amended and an Explanation was 
added lo section 263 to provide that an order of assessment made on the 
basis of directions issued by the Deputy Commissioner of I.T. u/s 144B 
could also l>e cancelled. This amendment was only curative and merely 
declares the previous law. By the aforesaid Explanation what was Implicit 
was made explicit. It was added to remove the doubt that for the purpose 
of sub-section (1) of section 263, an order passed by the ITO shall include 
an order of assessment made on the basis of directions issued by the lAC 
u/s 144B of the Act. The Elxplanatlon Is only clariflcatoiy In nature. The 
question was thus answered In favour of the revenue. 

Cases referred to: 

1. Chanan Singh vs. Jai Kaur, AIR 1970 SC 349 (SC) 

2. err us. vtrhal Textiles (1989) 175 ITR 629 (MP) 

Full text of the Judgment is given below : 

JUDGMENT 

(A.R. Tiwnri. J.) 

On application under Section 256 (1) of the Income Tax Act, 1961 (for 
short ‘the Act'), registered as RA No. 16/Ind/88, for the Assessment Year 
1979-80. t)ie Tribunal staled the case and referred the undemoted question 
of law for our opinion with reference to the order passed in ITA No. 978/ 
lnd/84 

“Whether, on the facts and in the circumstances of the case, the 
Tribunal was rlgtit in holding that the Commissioner had no Juris¬ 
diction to revise under section 263 of the Income-tax Act, 1961 an 
assessnienl order passed by the ITO in accordance with the directions 
issued lo him by the lAC of Income-tax u/s 144-B of the Income-Tax 
Act, 1961 ?■ ' 

2. Facts lie In a narrow compass. The year of assessment Is 1979-80. The 
assessment was framed in the status of Individual. It was framed In 
accordance with the directions of the lAC under section 144-B of the Act. 
The Coinnils.sioner of Income Tax considered the said order erroneous and 
prejudicial to the interest of the revenue. He, therefore. Initiated proceed¬ 
ings under section 263 of the Act and directed the ITO lo Include the amount 
of interest of Ks. 1,12,304-00 In the taxable Income of the assessee. He 
also directed the ITO to verify as to whether the court expenses of 
Rs. 18,858-00 should be added to the taxable income (Annexure-'A*). The 
assessee then filed the ajipeal before the Tribunal and took the objections 
that the ITO having framed the assessment order in conformity with the 
directions of the LAC under Section 144-B of the Act, the Commissioner 
of Income Tax was not competent to resort to section 263 as the order 
tantamounted in substance to that of the lAC. The Tribunal upheld the. 
objections of the assessee and held that the Commissioner of Income Tax 
had no jurisdiction to revise the assessment order under section 263 
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(Annexure-'B'). ThelVibunal, therefore, allowed the appeal In part. Aggrieved, 
the appllcant/revenue filed the application under section 256 (1) of the 
Act. On that application, the Tribunal stated the case and referred the 
aforesaid question of law for our opinion. 

3. We have heard Shii O.D. Vyas. learned counsel for the applicant/ 
revenue. None appeared for the non-applicant/assessee. 

4. Section 263 (1) of the Act provides as under:- 

*263. Revision of orders prejudicial to revenue.- 

(1) The Commissioner may call for and examine the record of any 
proceeding under this Act, and If he considers that any order passed 
therein by the Assessing Officer Is erroneous In so far as 11 Is prej udlcial 
to the Interests of the revenue, he may, after giving the assessee an 
opportunity of being heard and after making or causing to be made 
such Inquiry as he deems necessary, pass such order thereon as the 
circumstances of the case Justify, including an order enhancing or 
modifying the assessment, or cancelling the assessment and directing 
a fresh assessment.' 

5. Explanation to this section was Inserted by the Taxation Laws (Amendment) 
Act. 1984 with effect from 1.10.1984. Thereafler new Exptanattonhas been 
substituted by the Finance Act, 1988 with effect from 1.6.1988. Effective 
from 1.10.1984. Explanation No. (a) was Inserted as noted below:- 

'Explanation For the removal of doubts, it is hereby declared that, 
for the purposes of this sub-section, an order passed by the Assessing 
Officer shall Include - 

(a) an order of assessment made on the basis of directions issued by 
the Deputy Commissioner under section 144A or section 144B; 
and." 

6 . It may also be stated that section 144-B, which was inserted byTaxatlon 
Laws (Amendment) Act, 1975 with effect from 1.4.1976, now stands omitted 
by the Direct Tax Laws (Amendment) Act, 1987 with effect from 1.4.1989. 

7. In Chanan Singh vs. Jal Kaur (A.I.K. 1970 S.C. 349), the Supreme Court 
observed that It Is well settled that if a statute is curative or merely declares 
the previous law, retroactive operation would be more rightly ascribed to 
it By the aforesaid Explanation, what was Implicit, was made explicit. It 
was added to remove the doubt that for the purpose of sub-seoUon (1) 
of sectlpn 263, an order passed by the ITO shall Include an order of 
assessment made on the basis of the directions Issued by the Inspecting 
Assistant CompUssloner (I.A.C.) under section 144-B of the Act. 

8 . The point. In our'view, stands concluded In favour of the department 
by decision In (1989) 17S I.T.R. 629 fCommlssldher aflruoome Tax us. Vlthot 
Textiles). In this decision. It Is held as unden- 

*Held, that the' Commissioner of Income-tax can revise an order of 
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asaessment passed by the Income-tax Ofllcer In accordance with the 
directions Issued to him by the Inspecting Assistant Commissioner 
under section 144B. The Tribunal was not right in setting aside the 
order of the Commissioner of Income Tax.* 

9. In view of the aforesaid trite position of law. we hold that the Tribunal 
was not right In holding that the Commissioner lacked Jurisdiction to revise 
under Section 263 of the Act an assessment order passed by the ITO ih 
accordance with the directions Issued to him fay the lAC under Section 
144-B of the Act. 

10. In view of the Explanation, which is clariflcatory In nature and thus 
curative and In view of the decisions mentioned aforesaid, we hold that 
the Tribunal was not right. 

11. Accordingly, we answer the question In the negative, l.e.. In favour 
of the revenue and against the assessee. 

12. The question Is answered accordingly. 

13. The reference application Is decided In terms Indicated above but 
without any order as to costs. 

14. Counsel fee for the applicant is. however, flxed at Rs. 750-00, If certlfled. 

15. Transmit a copy of this order to the Tribunal for further action In 
the matter. 


(19961 134 Taxation 26 (Gi^) 

IN THE HIGH COURT OF GUJARAT 
(Before Honhle Justice Mr. Rajesh Balia & 

Hon'ble Justice Mr. S.K. Keshote) 

I.T. Reference No. 161 of 1982 
Commissioner of Income-tax 
vs. 

M/s. Hindustan Marbles Ltd. 

For the Appellant B.J. Shelat 

For the Respondent Served 

Decided on 7.11.1995. 

REASSESSMENT—Assessments completed originally allowing benefit 
of carry forward loss and depreciation to the assesses—Assessments 
reopened and the allosranee of unabsoibed carry forward bnslness loss 
and depreciation not allowed — Assessee challenging reopening of 
assessments — Held, elalm of the assessee was allowed after appli¬ 
cation of mind by the ITO at the time of original assessment — No 
Information In possession of the ITO If the completion of the a s s ess - 
ment resnlted in under-asssssment — Merely a clumge of opinion and 
reopening of assessment Invalid. 
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Income-tax Act, 1861 — Section 147(b). 

SET OFF OF CARRT FOKVASD LOSS MfO UNABSORBED DEPRECIA¬ 
TION — Assasssa a eompaajr In which public not substantlallj 
Intcrastad — Change In shatahohllng — Baneflt of cany forward of 
loss and dapraclatlon originally allowed but withdrawn on reassess¬ 
ment — ITO holding previsions of section 70 In view of change of 
shareholding applicable—Held. Section 70 containing two provisions, 
namely change of shareholding of not less than Bl% of the voting 
power or satisfaction of the assessing offleer that change of share¬ 
holding affected with a view to avoiding or reducing llablUtp to tax 
~ Both the conditions not disjunctive but alternative — Satisfaction 
of either save the assesses from operation of section 70 — Set oH 
of carry forward of loss and depreciation allowable. 

Income-tax Act, 1661 — Section 76 • 

INDUSTRIAL COM PANT — Assesses engaged in processing of marbles 
— Held, asMssee an Industrial company . 

Income Tax Act, 1961. 

FACTS 

The assessee while Jlling Us return claimed the benefit of set oJJ of carry 
forward business loss and unabsorbed depreciation. InlUally the JTOallowed 
the claim but subsequently reopened the assessment u/s. 147(b), Further, 
it was the claim of the assessee that it was an industrial undertaking and, 
therefore, the rate of 6596 of sur-charge drawn was not applicable. It was 
also observed that since there was a change in share holding the two 
conditions prescribed u/s. 79 for disallowing set off of carry forward loss 
and unabsorbed depreciation which were disjunctive, the assessee was ruk 
entitled to the benefit. The ITO held that even (f one qf them is not satisfied, 
the assessee is not entitled to set off of carryforward of loss. The Tribunal, 
however, allowed assessee'sdaimhokilr^ that the reopening of the assessment 
was not valid the assessee being an industrial undertaking cmd cdso the 
provisions of section 79 were not applicable. Being aggrieved, the revenue 
filed reference. 

DECISION 

The Hon'ble Court held that there was no violation on the part of the 
assessee to disclose fully and truly all material facts necessary for 
assessment,. For Invoking JurlsrflcUon under clause (b) of section 147 as 
It was in force during the relevant period, it was a condition precedent 
that such action may be initiated only where as a consequence of the 
information in his possession the ITO has reason to believe that the income 
chargeable to (ax has escaped assessment. In order to invoke the Juris¬ 
diction under clause (b), the original consequence of formation of belief 
must be that the assessing offleer must have In his possession certain 
information which has come to him subsequent to earlier assessment and 
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that Information must have an nexus with the formation of belief about 
escapement of income from being assessed to tax. In this case no Infor¬ 
mation came to the notice of the assessing officer and thus the reopening 
of the earlier assessment was merely a change of opinion. The reopening 
was thus held not to be proper. It was further noticed that a change in 
the share holding has taken place in the previous year and it being a 
company In which public are not substantially interested, the benefit of 
loss which was carried forward or wrongly set off. The Hon*ble Couit held 
that mere change of shareholding does not result in disallowance of carry 
forward of business loss in regard to any earlier years. The crux of 
applicability of section 79 is that change in the shareholding of a company 
in which public are not substantially Interested unless intended with a 
view to avoid or reduce the liability of tax does not affect its right to 
carry forward the loss of earlier years and set off against the income of 
the previous year in question. Two conditions are not disjunctive but 
aliemativc, sallsfacllon of either of which saves the assessce from the 
operation of section 79. The assessee was thus entitled to the beneHt of 
set olT of carry forward of loss. As regards the industrial undertaking, there 
was evidence on record that the major Income derived by the assessee 
was from processing of marbles. There was absence of any material 
showing that the assessee was engaged in any other business. The tribunal 
was thus right in holding that the assessee was an industrial undertaking. 

Cases referred to:- 

1. err us. Itallndia Colton Co. P. Ud. (1988) Taxation 91(2) - 28: 174 ITR 

160 SC. 

2. CIT vs. Stvi Sublaxmi Mills Ltd.. (1983) 143 ITR 863 (GuJ) 

3. CJT us. Saravnnabhava Mills P. Ltd. (1983) 143 ITR 856 (Mad) 

Full text of the Judgement is given below :— 

JUDGMENT 

(Rajesh Balia, J.) 

At Ihe instance of the Commissioner of Income Tax, the Income-tax 
Appellate Tribunal, Ahmedabad Bench ’A’ has referred the following three 
questions of law arising out of its order dated 24th August, 1981 In ITA 
No. 1224/Ahd/80 relating to the assessment year 1974-75 : 

*1. Whether on the facts and in the circumstances of the case, the 
Tribunal was right in law in coming to the conclusion that the Income- 
tax Officer was notjustifled in invoking the provisions of section 147(b) 
of the Act? 

2. Whether on the facts and in the clrcudistances of the case, the 
Tribunal was tight in law in allowing the claim of the assessee for 
set off of carried forward losses against the Income of the year? 

3. Whether on the facts and in the circumstances of the case, the 



1996I 


err vs. M/s. Hindustan Matbles Ltd. (GuJ.) 


Tribunal was right In law In coming to the conclusion that the asseasee 
company was an industrial company?* 

2. The facts as found by the Tribunal are that the assessee had claimed 
set oir in respect of carried forward business loss and unabsorbed 
depreciation. In the Qrst Instance the Income-tax OlHcer has completed 
the assessment as per the claim of the assessee. However, proceedings 
under section 147(b) were Initiated against the assessee and as a result 
of reassessment the Income-tax OIDcer withdrew the set off In respect of 
carried forward business losses and unabsorbed depreciation, and taxed 
the assessee at the rate applicable to trading company at 65% along with 
surcharge and not as industrial company. 

3. The assessee appealed and contended that no material had come in 
the possession of the Income-tax ofQcer subsequent to the assessment 
to confer Jurisdiction on him to Invoke section 147(b) of the Income-tax 
Act, and proceedings for reassessment have been initiated merely on 
change of opinion. It was also contended that the Income-tax OlHcer 
initially rightly allowed set off of the carried forward business losses and 
unabsorbed depreciation and that the assessee ought to be treated as 
industrial company and no reason has been assigned by the Income-tax 
OIDcer for levying tax at the rate of 65% and surcharge thereon. 

4. The assessee had raised the same contention before the Income-tax 
Offleer. As regards the contention of the assessee tliat the assessment 
has been reopened without jurisdiction, the same was rejected by stating 
that there was information that the Income chargeable to the tax has been 
under assessed. However, what was that Information and whether that 
information having any nexus with the escapement of assessment came 
to the knowledge of the Assessing OfRcer after the assessment was not 
Stated. On merit it was held by the Income-tax Officer that the two 
conditions prescribed under section 79 for disallowing set off of carry 
forward losses and unabsorbed depreciation of earlier years in the relevant 
previous years are disjunctive and even if one of them is not satisfied, 
the assessee is not entitled to set off the carry forward losses. However 
nothing was stated wdiether the assessee is an Industrial company or 
trading company, but tax was charged at 65% along with surcharge. 

5. The Commissioner of Income-tax (Appeals) allowed the appeal, accepted 
all the contentions of the assessee and the order has been afllrmed by 
the Tribunal. 

6 . So far as question No. 1 Is concerned. It is not In dispute that resort 
to reopening of assessment was made under clause (b) of section 147 and 
not under clause (a), viz., that there has been no failure on the part of 
the assessee to disclose truly and fully all material facts necessary for 
the assessment of his Income. For invoking jurisdiction under clause (b) 
of section 147. as It was In force during the relevant period. It is a condition 
precedent that such action may be initiated only where as a consequence 
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of information In his possession, the Income-tax Ofllcer had reason to 
believe that Income of the assessee chargeable to tax has escaped assess¬ 
ment for the assessment year. In order to Invoke Jurisdiction under clause 
(b), the logical sequence of formation of belief must be that the assessing 
Ofllcer must have In his possession certain Information which has come 
to him subsequent to earlier assessment and that information must have 
nexus with the formation of belief about escapement of Income from being 
assessed to tax. Unless the Information finds Its place In the reasons 
recorded by the Income-tax Ofllcer for Initiating proceedings, disclosing 
nexus between the subsequent acquisition of Information and Its connec¬ 
tion with the escapement of Income from being assessed to tax. the 
Initiation of proceedings Itself becomes bad. Where the assessing Ofllcer 
gets no Information subsequent to earlier assessment order, but merely 
proceeds to reopen the earlier assessment without any fresh facts or 
materials or without any enquiry Into the materials which form part of 
the record. It amounts to mere change of opinion and cannot be foundation 
for initiating proceedings under section 147(b). 

7. As the facts disclosed In the Tribunal’s order as well as In the assessment 
order, we are of the opinion that It Is a case of mere change of opinion 
and the Income-tax Ofllcer had no subsequent information in his pos¬ 
session on the basis of which he could Initiate proceedings. Moreover, as 
we shall presently see. while discussing question No. 2, the Issue has 
become of academic Importance. 

8. Question No. 2 raises issue about applicability of section 79 In respect 
of carry forward of business losses. The provisions is applicable to a 
company In which the public are not substantially Interested. It provides 
with the non-obstante clause, that where a change in the shareholding 
has taken place In the previous year In the case of a company In which 
the public are not substantially Interested, no loss Incurred In any year 
prior to the previous year shall be carried forward and set off against the 
Income of the previous year. However, It provides exception as follows: 

*(a) On the last day of the previous year the shares of the Company 
carrying not less than fifty-one per cent of the voting ^wer were 
beneficially held by persons who beneficially held shares of the company 
carrying not less than fifty-one percent of the voting power on the last 
day of the year or years In which the loss was Incurred 

or 

(b) the assessing ofllcer Is satisfied that the change In the shareholding 
was not effected with a view to avoiding or reducing any liability to 
tax.* 

A bare perusal of the aforesaid provision leaves no room for doubt that 
mere change In shareholdings does not result In disallowance of carry 
forward of business losses incurred in earlier years. Where there Is no 
change in atleast fifty-one per cent of the shareholdings having flfly-one 



19961 


err vs. M/s. HlndusUn MuMes Ltd. (Guj.l 


31 


per cent of the voting power, the provision does not apply, and also where 
the Assessing Officer Is satlslled that change In the shareholdings was 
not effected with a view to avoiding or reducing any liability to tax, the 
provision does not apply. The crux of applicability of section 79 Is that 
change In the shaieholdlngofa company In which public are not substantially 
Interested, unless Intended with a view to avoid or reduce the liability 
to tax, does not affect Its right to carry forward the loss of earlier years 
and set off against the Income of the previous year In question. Two 
condltloru are not disjunctive but alternative, satlafartlon of either of which 
saves the assesses lh>m the operation of section 79. We are fortUled in 
our view 1^ a decision of the Supreme Court In the case of Commissioner 
qfincorne-tax, Bombay us. Italtndla Cotton Co. P. Ltd. 174, ITR 160, wherein 
the Supreme Court has observed as follows : 

*.... The question before us Is whether the two conditions operate 
cumulatively or In the alternatives. In other words, should both conditions 
exist together to nullify the prohibition against cany forward and set 
off of the loss? Upon careful consideration, we are of the opinion that 
the conditions are intended to operate as altemalive to one another. 
If the terms of either clause (a) or clause (b) are satisfied, the dls- 
qualification suffered by a company, by reason of a change In the 
shareholding in the previous year, is removed, and the company Is 
entitled to the benefit of the provisions in Chapter VI relating to the 
cany forward and set-off of losses. The benefit Is available notwith¬ 
standing the change In the shareholding In the previous year, if shares 
representing not less than 51% of the voting power remain beneficially 
held by the same persons on the relevant dates. Similarly, the benefit 
Is available notwithstanding the change in the shareholding In the 
previous year if the change was not effected with a view to avoiding 
or reducing any liability to tax. 

.... every such change of shareholding need not foil within the prohibition. 
There can be a case where persons already owning a shareholding 
carrying less than 51 per cent of the voting power In the company 
may enlarge their shareholding during the previous year In order that 
control over the company may pass to them. Attempts to acquire control 
over a company by controlling a majority of the shareholding are not 
unknown. The acquisition of control over a company provides a source 
of both direct and Indirect financial benefit as well as power over Its 
policies and activities. On the other side, there can be a case where 
the change Is effected with a view to avoiding or reducing some liability 
to tax. The change is effected not for business or commercial reasons 
but In order that tax llablllfy may be avoided or reduced. In that event, 
the change In the shareholding will tend to bring about the result 
which section 79 was designed to prevent. In our opinion, to avoid 
falling within the scope of section 79, it Is sufficient for the assessee 
to show that the case attracts either clause (a) or clause (b). If the 
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assesses succeeds in doing so. he will be entitled in the benefit of 
the provisions of the Income-tax Act, entitling him to claim a carry 
forward and stet-off of losses, sulTcred by the company in an earlier 
year or years against the Income of the previous year." 

Coming to this conclusion, the Supreme court approved the decision of 
this court in CIT us. Shrl Subhlaxml Mills Ltd. (1983) 143 ITR 863, and 
the decision of the Madras High Court In CIT vs. Saravanabhava Mills P. 
Ltd. (1983) 143 ITR 856. Accordingly we answer question No. 2 in the 
afllrinativc i.e, in favour of the assesses and against the Revenue. 

9. Coming to question No. 3, we find that the Tribunal has referred to 
its order in assessee's own case for the assessment year 1975-76 which 
has been followed by it, and while deciding the appeal out of which this 
reference has arisen it recorded the finding that major portion of the 
assessee's Income pertains to processing of marbles, and has also recorded 
that the Income-tax Officer himself In his order has observed that the 
assessee company has got business as In past, namely, cutting and 
processing of marble slabs. On the aforesaid premises and more particu¬ 
larly in view of absence of any material showing that the assessee was 
engaged <n any other business, in our opinion., the Tribunal has rightly 
come to the finding that the assessee is an Industrial company and has 
to be charged to tax at the rate applicable to industrial company. 

10. Accordingly the reference stands dispo.scd of with no order as to costs. 


(1996) 134 Taxation 32 (All) 

IN THE HIGH COURT OF ALLAHABAD 
(Before Hon'ble Justice Mr. Om Prnkash & 

Hon’ble Justice Mr. M. Katju) 

I.T. Reference No. 107 of 1993 

M/s. Abbas Wazir (P) Ltd. 
vs. 

Commissioner of Income-tax 
For the Appellant V. Upadhyaya 

Decided on 16.1.1996 

DEDUCTION — Assessee claiming deduction of bonus payable—Bonus 
paid more than the minimum limit prescribed under the Bonns Act 
— Claim of the assessee disallowed — Held, If the allocable surplus 
not sufficient to pay maximum bonus, only minimum bonus can be 
allowed. 

Income-tax Act, 1961 — Section 36(l)(fl). 

FACTS & DECISION 

The question for consideration was whether the assessee can be allowed 
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deduction only In respect of payment of bonus C 8.33% l.e., the minimum 
limit as laid down by the Bonus Act The Bonus Act provide that deduction 
in respect of bonus made to an emplc^ee or to other establishment to 
which provisions of the Payment of Bonus Act applied shall not exceed 
an amount of Ixmus payable under the said Act. It is thus clear that the 
bonus has to be worked out under the Bonus Act. The assessee, however, 
argued that there was an agreement dated 29.2.1982 under which 20% 
of the amount was paid as bonus. The assessee's accountlngyear, however, 
ended on 30.6.81. The claim of the assessee was rejeicted by the Tribunal. 
On reference the Hon-ble Court held that the agreement does not imply 
general practice. No evidence of general practice has been adduced. Mere 
execution of agreement cannot establish the general practice in such 
business. Further, the bonus has to be paid within the limit prescribed 
under the Bonus Act. For paying bonus of more than 8.33% the allocable 
surplus did not Justify payment of maximum bonus. The assessee was 
thus not entitled to bonus paid 6 20%! 

Full text of the Judgment is given be^ow: 

JUDGMENT 

(M. Katju - J.) 

At the Instance of the assessee, following question has been referred to 
this court under Section 256( 1) of the Income Tax Act, 1961 for its opinion 
by the Income Tax Appellate Tribunal:- 

1. ‘Whether upon the facts and in the circumstances of the case, the 
Tribunal was jusUlled in reversing the order of Lie ilrst Appellate 
Authority which allowed the deduction of Rs. 1,28,107/- which was 
claimed under the head Bonus payable?’ 

The question for consideration Is whether on the facts and circumstances 
of the case, the assessee can be allowed deduction in respect of payment 
of bonus at the rate more than 8.3% l.e., the minimum limit of bonus. 

Section 36(l)(il) of the Act states as follows:- 

(I) The deduction provided for in the following clauses shall be allowed 
in respect of the matter dealt with therein, in computing the income 
referred to in section 28- 

( 1 ). 

(la) . 

(lb) . 

(II) any sum paid to an employee as bonus or commission for service 
rendered, where such sum would not have been payable to him as 
profit or dividend if it had not been paid as bonus or commission;' 

First proviso to clause (11) was Inserted by the Payment of Bonus (Amend¬ 
ment) Act, 1976 with retrospective effect from 25.9.1975, which is as 
under • 
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'Provided that deduction In reapect of bonus paid to an empkqree employed 
In a fectoiy or other establishment to which provisions of payment of Bonus 
Act, 1965 (21 of 1965) apply shall not exceed an amount of bonus payable 
under that Act. 

From the said proviso. It is clear that the payment of bonus shall not 
exceed the amount of bonus, payable under the Payment of Bonus Act, 
1965 (for short, the Act of 1965). 

It Is, therefore, nothing but appropriate to refer to the relevant provisions 
of the Act of 1965. Section 11 sub-section (1) of the Act of 1965, brlelly, 
states that where In respect of any accounting year referred to In section 
10, the allocable surplus exceeds the amount of minimum bonus payable 
to the employees under that section, the employer shall, in lieu of such 
minimum bonus, be bound to pay to every employee In respect of that 
accounting year bonus which shall be an amount in proportion to the 
salary or wage earned by the employee during the accounting year subject 
to maximum of twenty per cent of such salary or wage. Sub-section (2) 
of section 11 further states that In computing the allocable surplus In 
this section, the amount set on or the amount set off under the provisions 
of Section 15 shall be taken Into account in accordance with the provisions 
of that section. 

From Section 11, It la clear that maximum limit is twenty per cent and 
the payment of bonus between the minimum and maximum limit will vaiy 
depending on the position of the allocable surplus, which according to 
the counsel for the applicant are not at all available In the Instant case. 
That being so. in our view, the assessee could have paid bonus under 
the Act of 1965 only at the minimum rate l.e. 8.3.%. 

The submission of Shrl V. Upadhayaya, learned counsel for the assessee 
is that bonus was paid at 20% l.e. the maximum limit under the agreement 
dated 29-2-1982. The question for consideration Is whether the bonus at 
the maximum rate can be paid under an agreement We have already 
pointed out that under the Qrst proviso, the limit of payment of bonus 
will be the one as prescribed under the Payment of Bonus Act. The said 
Act prescribed the maximum limit at twenty per cent and the payment 
of bonus between the minimum and the maximum limit will vary depending 
on the position of the allocable surplus, which are, admittedly, not available 
in the instant case, and, therefore, the permissible limit for this case under 
the Act of 1965 Is only the minimum limit l.e., 8.3%. Payment In excess 
to that limit cannot be made under the Orst proviso. In our view the 
existence of the agreement Is absdutely irrelevant 

Then. Mr. Upadhyaya drew our attention of the second proviso and argued 
on that basis that provided the payment of bonus to the extent of maximum 
limit of twenty per cent Is reasonable, the 'same can be allowed under 
the second proviso. The second provlBO being an exception to the Orst 
proviso, permits the payment of bonus In vauiatlon to the limit imposed 
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by the first proviso, provided the amount of bonus Is reasonable with 
reference to 

(a) ‘the pay of the employee and the condition of his service ; 

(b) the profits of the business or professions for the year In question; and 

(c) the general practice In same business or profession ;* 

The submission of Shrt Upadhyaya Is that the case of the applicant fails 
under clauses (a) and (c) of the second proviso. So far as clause (a) Is 
concerned, no case was set up by the assessce before the authorities below 
at any stage that the payment of Bonus Is reasonable with reference to 
the payment of employees and the conditions of their services, and therefore, 
we refrain from going Into this question. 

Then the question Is whether the payment of bonus at the rate of twenty 
per cent falls under clause (c). Shii Upadhyay submits that the agreement 
dated 29-2-1962 implies that there was general practice In the business. 
In our view, agreement docs not Imply general practice. If the assessee 
wants to rely on that then It should have set up and establish that case 
by cogent evfdence. Neither such case was set up nor any evidence was 
adduced. Mere execution ofagreement cannot establish Ihe general practice 
in such business about the payment of bonus to the maximum limit or 
more than that and, therefore, the case of the assessee does not fall under 
clause (c) to the second proviso. 

Though, we do not agree with the reasoning given by the Tribunal that 
deduction at the rate of twenty per cent Is not allowable because the 
agreement was entered Into on 29-2-1982, l.e., much after 30-6-81 when 
the accounting year ended, but we agree with the conclusion rendered 
by the Tribunal. It Is not relevant whether the agreement was made after 
the accounting year or during the accounting year, but the question Is 
as to what is the permissible limit under the provision of Uie Payment 
of Bonus Act. 

We, therefore, answer the question referred to this court for its opinion 
In the afOnnatlve. 


(1006) 134 Taxation 35 (AIL) 

IN THE HIGH COURT OF ALLAHABAD 
(Before Honhle Justice Mr. Om Prakash & 
Honhle Justice Mr. M. Katju) 

T.R, No, 86 of 1986 

Commisslonex of Income-tax 

▼ 3 . 

M/i. Hnr^Jen Awem Nlrbal Varg Avaa Nlgam 
For Ihe Appellant Bharat Agrasral 

For the Respondent 8.P> Gupta 
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Decided on 6.12.1995. 

EXEMPTION OP INCOME — AcMuee CoTernment Undertaking — 
Aaaeeaee’a objects also provide to undertake work aa elvU englneera, 
other construetlona, building aetlvltlee. to take on lease buildings, 
etc.— Assessee claiming income to be exempt since mainly for the 
purpose of housing schemes of har^ans and backward classes which 
included Scheduled Castes — Bevenne assessing entire Income of the 
assessee on the ground assessee being free to pursue any of Its main 
objects even those not for the benefit of harljans and backward classes 
etc. — Revenue also holding that out of five objects only one falls 
within exemption — Tribunal bolding full Income to be exempt since 
housing schemes undertaken for the benefit of Scheduled Castes and 
Scheduled Tribes and other weaker sections — Held, Harlans and 
Scheduled Castes not to Include Scheduled Tribes — No mention In 
the objects regarding any benefit of Scheduled Tribes — Only Income 
referable to housing activities for the benefit of har^ans. Scheduled 
castes and weaker sections exempt. 

Income-tax Act, 1961 — Section 10(26B). 

FACTS 

TTte assessee Is a Govt, company. It has Us Jive main objects but only one 
oj the object was to execute housing schemes for the. benejlt of harljans, 
backward classes and other weaker sections. The other objects related to 
carry on construction, deal in bricks, ttics, earthen mares, undertake on lease 
urban budding and to maintain and operate transport. The assessee JUed 
Its return and claimed exemption u/s. 10(26B) which specifies the Income 
to be exempt in respect of a corporation established for promoting the Interest 
of members of SC and ST or both. The assessment relates to A.Y. 
1979-80. The TTO rejected the claim of exemption since the assessee was 
entitled to operate in other fields and was not exclusively for the benefit 
of SC. The Tribunal, however, clarified that since the assessee pursued the 
actluUies also for promotion of the interest of backward classes and the 
Income attributable to housing schemes undertaken for the benefit qf SC 
& ST is exempt to that extent only. Being aggrieved, the revenue Jded 
reference. 

DECISION 

It was argued on behalf of revenue that unless the assessee is formed 
solely for the promotion of Interest of members of SC & ST or both, no 
exemption can be claimed. It was also argued that since the expression 
backward classes was Inserted In section 26B only by Finance Act, 1994 
w.e.f. 1.4.1993, clause (26B) does not refer to the word weaker sections 
The Tribunal held that the word harljans refers both to SC & ST. The 
Hon*ble Court held that In their opinion the word harijan Is confined only 
to members of The Hon'ble Court held that fiscal provisions require 
sthet Interpretation and If that principle Is borne In mind, the only 
conclusion that can be reached Is that the assessee was farmed only for 
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promoting the Intereat of SC and for the benefit of people of backward 
classes and other weaker sections which are not relevant for the purpose 
of clause (26B) but by virtue of words ‘or both’ occurring In clause (26B) 
even If the body is formed for both i.e. members of SC & ST, still It will 
be entitled to exemption. The scope of clause (26B) is not circumscribed 
by the words ‘only’, ‘solely’, ‘delusively’ or ‘wholly*. These words are not 
used in clause (26B) The assessee will, therefore, be entitle to exemption 
In respect of the Income which Is attributable to the execution of housing 
schemes for the promotion of interests of the members of SC or ST or 
both. The Tribunal was, however, rl^t In excluding the Income from 
housing schemes undertaken for the promotion of backward classes since 
no such word appear In clause (26B). The other clauses mentioned In object 
Nos. 2 to 5 as enumerated In the memorandum of association of the 
company were not supplementary and were not Introduced with a View 
to achieve the object mentioned In clause (1). Only that part of income 
will be exempt which Is for promotion of the interests of members of SC 
only provided that the Income Is severable from the Income accruing to 
the asssessee from other main objects. As far as backward classes are 
concerned. It is neither covered by the expression SC nor by the expression 
ST. The Income from housing schemes executed for backward classes and 
weaker sections although appearing in main object No. 1 do not qualify 
for exemption u/s. 10(26B). Similarly, the word harljan does not refer to 
both to the members of SC & ST. This word is confined only to the members 
of SC. 

Full text of the Judgment Is given below: 

JUDGMENT 

(Om Prakash, J. ) 

At the Instance of the Revenue, the Income Tax Appellate IVlbunal drew 
up a statement of case and referred the following questions to this Court 
for Its opinion: 

* 1. Whether on the facts and In the circumstances of the case, learned 
Tribunal was justified In law In holding that objects No. 2 to 5 as 
mentioned In the Memorandum of Association of the Company were 
supplementary and were Introduced with a view to achieve the object 
mentioned In clause No. 1 of the said memorandum of Association and 
without that the Corporation cannot achieve its main objects? 

2. Whether on the facts and in the circumstances of the case, learned 
'Tribunal was correct in law In holding that income attributable In 
executing the housing schemes and the. other connected schemes 
therewith for the benefit of Scheduled Castes and Scheduled Tribes 
are exempt u/s 10 (26B) of the I.T. Act, 1961 when the Corporation 
was also formed for promoting Interest of backward classes and other 
weaker sections of the society?' ' 

The main objects of the assessee - a Goverrunent (Public) Company as 
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deflned under section 617 of the Companies Act, 1956 named as Harljan 
Eveun Nlrfoal Varg Avas Nigam Limited (hereinafter referred to as the 
assessee), are as follows:- 

(1) To frame and execute housing schemes and schemes connected 
therewith in the State of Uttar Pradesh for the benefit of Harijana, 
Backward Classes and other weaker sections. 

(2) To undertake works as Civil Engineers, to carry out construction, 
maintenance and Improvement of roads and building of all kinds cuid 
of barrages, dams, aqueduct, bridges culverts, rope-ways electric and 
sanitary installations and town and village planning works. 

(3) To manufacture, buy. sell. Install, work, alter. Improve manipulate 
or otherwise deal in all kinds of bricks, tiles, earthenware, cement, 
stone, sand, hardware and other building materials, equipment, tools 
and machinery connected with the construction of roads and buildings 
of all kinds. 

(4) To purchase, take on lease or otherwise to take over any roads, 
buildings, owned by the Slate Government for the purpose of construc¬ 
tion, maintenance or management thereof. 

(5) To establish, maintain and operate any transport service in the 
State of Uttar Pradesh. 

Objects Incidental or ancillaiy to the attainment of the main objects 
of the assessee. are as many as fifty, as enumerated in the Memo¬ 
randum of Association which has been produced before us by the 
parlies. We do not consider it necessary to reproduce them. It will 
sulTlce to slate for the purpose of this reference that ancillary objects 
are wholly different from the main objects. Besides the main and 
ancillary objects the Memorandum of Association of the assessee sets 
out three other objects In Clause (C). The main objects and the ancillary 
objects are enumerated In clause (A) and clause (B) respectively In 
the Memorandum of Association. 

The assessee claimed exemption under section 10 clause (26B) of the 
Income Tax Act, 1961 (briefly. the Act) which was Inserted by the Finance 
Act. 1960 with retrospective effect from 1.4.1972. Section 10 clause (26B) 
is as under; 

*10. Incomes hot Included in total income - In computing the total 
incomes of a previous year of any person, any income falling within 
any of the following clauses shall not be included — 



(26B) any Income of a corporation established by a Central, State or 
Provincial Act or of any other.body. Institution or association (being 
a body, institution or association wholly financed by Covmuuent) 
where such corporation or other body or institution or association has 
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been established or formed for promoting the Interest of the members 
of either the Schedules Castes or the Schedules Tribes or of both. 

Explanation. - for the purposes of this clause, ‘Scheduled castes* and 
‘Scheduled Tribes* shall have the meanings respectively assigned to 
them In clauses (24) and (25) of article 366 of the Constitution.' Clause 
(26B) was amended by the Finance Act, 1994 with effect from 
1-4-1993 and the word occuriirg therein In the parenthetic clause were 
substituted for the words ‘members of either the Scheduled Castes 
or Scheduled Tribes or of both*. As the Instant case relates to the 
assessment year 1979-60, we are concerned with the unamended 
clause reproduced hereinbefore. 

The Income Tax Oillcer rejected the assessee's claim for exemption under 
clause (26B) of section 10. On appeal, the Commissioner of Income Tax 
(Appeals) (CIT (Appeals) for brevity sake ) accepted the contention of the 
assessee that it falls within the expression ‘any other body* occurring In 
clause (26B) and is wholly financed fay the Government. The C. I.T. (Appeals), 
however, denied exempllon on the ground that the assessee is free to 
pursue any of its main objects and that it is not formed only for promoting 
the Interests of scheduled castes. He took the view that out of five main 
objects, only one of the objects, i.e., object No Uttar Pradesh for the benefits 
of the Haiijans. The ClTiAppeals) was of the view that existence of object 
No. 1 alone which comes within the ambit of clause (26B). will not entitle 
the assessee to claim exemption under that clause, inasmuch as the 
assessee is free to pursue other main objects having nothing to do with 
object No.l. 

On further appeal by the assessee. the Appellate Tribunal held ; 

‘(a) that object No. 1 is the main and dominant object and objects No. 
2 to 5 enumerated in clause (A) of the memorandum of association, 
are ‘supplementaiy* 

(b) that without objects Nos. 2 to 5, object No. 1 cannot be 
achieved ? 

(c) that to make the housing scheme ideal. It is necessary to pursue 
the activities, covered by the remaining objects Nos. 2 to 5. 

(d) that without pursuing objects Nos. 2 to 5. the housing scheme as 
envisaged by object No. 1 cannot be executed : 

(e) that the assessee is not engaged in any profit earning activity: and 

(1) that the letter addressed by the Special Secretary of Govt, to Uttar 
Pradesh, Lucknow to the Secretary, Central Board of Direct Taxes, 
New Delhi fully establishes that the housing scheme executed pursuant 
to object No. 1 ^ the assessee are for promoting the interests of the 
Scheduled Castes and Scheduled Tribes and also of the backward 
tdasses and other weaker sections * 
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The Tribunal, however, claimed that aince the aseessee, pursued the 
activities also for the promotion of Ihe Interests of the backward classes 
and other weaker sections. Its full Income Is not exempted and that 
the Income attributable to the housing schemes and other connected 
schemes undertaken for the beneflt of Scheduled Castes and Scheduled 
Tribes only. Is exempted. 

Since the Tribunals partly accepted the case of the assessee It did not 
go Into the alternative plea of exemption under section 10{26A) of the Act. 

The first question for consideration Is whether the Tribunal was right In 
holding that object No. 1 is the main and dominant object and objects 
no. 2 to 5 as enumerated in clause (A) of the Memorandum of Association 
of the assessee, are supplemenlay, object no 2 (reproduced hereinabove) 
enables the assessee to undertake works as Civil Engineers, to canyout 
construction, maintenance and Improvement of roads and buildings of all 
kinds of and of barrages, dams, aqueduct, bridges, culverts, ropeways, 
electric and sanitary Installations and town and village planning works. 
The Tribunal to elucidate Its point of view, observed ; 

“ To elucidate further, it may be mentioned that while executing the 
housingschemes, the roads, dams, bridges, culverts, roadways, hospitals 
etc. had to be constructed otherwise the housing scheme cannot be 
an ideal scheme. The Government wanted to construct the housing 
scheme and for achieving the object, the complete plan and objects 
were mentioned In the Memorandum of Association. Without objects 
Nos. 2 to 5 the scheme cannot be executed.* 

We do not agree with the view taken by the Appellate Tribunal. In our 
opinion, construction of Dams, bridges, barrages, aqueduct, roapwaysetc. 
are not necessary to complete a housing colony. Construction of a dam 
Is a big and Independent project in Itself. May be that to complete that 
project, construction of lemporaiy houses to accommodate the staff employed 
for construction, may be necessaiy but to complete a housing colony, 
construction of dam barrages, aqueducts at no stretch of imagination can 
be said to be ancillary or necessary. Similarly the remaining main objects 
enumerated In clause(A) of (he memorandum of association,, are not 
necessary to execute a housing scheme. A housing scheme taken up for 
the benefit ofharljans - plma-facle-meana of providing accommodation to 
the people of such category. No doubt construction of housing colony 
for the beneflt of Harljans Implies construction of approach roads, but 
in no case it implies construction of barrages, dams, roapways, bridges 
etc. The view of the Tribunal that construction of dams, bridges, roads, 
barrages etc. Is integral part of the housing colony, is patently erroneous. 
EUich main object, in our opinion, is Independent and the actMUes connected 
therewith may be pursued Independently. Our view is also fortified by 
memorandum of association. Inasmuch as under clause(B), the objects 
Incidental or ancillary to the attainment of the main objects, are separately 
provided and besides them under clause(C) other objects are enumerated. 
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If objects No. 2 to 5 falling under clause (A) were supplementary to object 
No. 1, then they would have been enumerated in clause (B) and not In 
clausetA). No doubt, objects enumerated in clause (B) are ancillary or 
incidental to the main objects, enumerated in clause (A). 

This being so, the income earned from all the main objects cannot be 
exempted under clause (26B), because objects Nos. 2 to 5 in no way, 
promote the interests of Haiijans. 

Then the question is whether income earned from the acUvitles covered 
by main object No. 1 will qualify for exemption. The argument of learned 
standing counsel is that unless the assesses is foriqed solely for promoting 
the interests of the members of the Scheduled Castes or the Scheduled 
Tribes or of both, no exemption can be claimed under clause (26B) as 
it stood in the relevant assessment year. Though the assessee was formed 
for the benefit of Harijans, backward classes and other weaker sections 
as sated in the main object No. 1, the Tribunal rightly took the view that 
the Income attributable to the housing schemes being executed within the 
meaning of main object No. 1 for the backward classes, will not entitled 
to exemption, because the expression ‘backward classes* was inserted in 
clause (26B) only by the Finance Act, 1994 with effect from 1.4.1993. 
Clause (26B) does not refer to the words: “Weaker Sections* at all. To this 
extent, main object No. 1 Is Inconsistent with clause (26B). 

Before the Appellate Tribunal, the Revenue raised a preliminary objection 
that the assessee had not been formed for promoting the Interests of the 
members of either the Scheduled Castes or the Scheduled Tribes, inasmuch 
as the main object no. 1 does not refer to those terms, but that simply 
refers to harijans, backward classes and other weaker sections, which are 
not relevant for the purpose of this case. Reiterating the same argument, 
learned counsel for the Revenue submitted before us that the assessee 
being formed for the benefit of Harijans and other Weaker sections which 
expression does not find place In clause (26/B), will notenUtle to exemption 
under that clause. The Appellate Tribunal on the basis of the material 
on record, concluded that the assessee was formed for promoting the 
interests of the members of the Scheduled Castes and the Scheduled Tribes 
besides the members of the backward classes and other weaker sections 
of the soclc^. The terms 'backward classes' and other weaker sections' 
not being germane to this case, the question remains whether upon 
consideration of the term 'Harijans', the conclusion reached by the Appellate 
Tribunal that the assessee was formed for promoting the Interests of the 
members of the Scheduled Castes and the Scheduled Tribes, can be upheld. 
It is a matter of common knowledge that Father of the Nation - Mahatma 
Gandhi - coined the word ‘Haiijan* for the people of Scheduled Castes 
and the word 'Girljan' for the Scheduled Tribes. Commonly understood, 
the term ‘harljan* refers to the members of the Scheduled Castes only. 
The term 'harljan' does not Include Girijan - a word specifically coined 
by Gandhljl for the members of the Scheduled Tribe. We, therefore, fail 
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to understand the reasoning of the Appellate lYlbunal that the terms 
‘harijan* refers both to the members of the Scheduled Castes and the 
members of the Scheduled Tribe. In our opinion, this word Is conflned 
only to the members of the scheduled castes. Fiscal provisions require 
strict InterpretaUon emd If that principle Is borne In mind, the only 
conclusion that can be reached Is that the assesses was formed only for 
promoting the Interests of the members of the Scheduled Castes and for 
the benefit of the people of backward classes and other weaker sections, 
which are not relevant for the purpose of clause (26B]. It appears that 
the Appellate Tribunal was influenced by a letter of the Special Secretary 
to the Govt, of U.P. dated January 9, 1981 addressed to the Secretary, 
Central Board of Direct Taxes, New Delhi which states that the assessee, 
inter-allla, was formed for the development of Scheduled Castes and 
Schedules Tribes. This letter is not relevant to unfold the meaning of the 
word 'harijan'. This word should be Interpreted from the point of view as 
to how It is understood by the people In common parlance and in which 
sense It was being olHclally used by the Government. There is nothing 
on the record to Indicate that the work ‘Harijan’ referred to both the 
members of the Scheduled Castes and the members of the Scheduled 
Tribes. The Authorities are expected to be very clear about the meaning 
of the word 'Harijan', used In the object No.l of the memorandum of 
association. Since the word 'Harijan' referred to the members of the 
Scheduled Castes, a body wholly financed by the Government - may be 
entitled to exemption under clause (26B) as that clause does not use the 
term Scheduled Castes and the Scheduled Tribes, conjuncUvaly but al¬ 
ternatively. By virtue of the words’ or of both", occurring in clause (26B), 
even If a body Is formed for both the members of the Scheduled Castes 
and the Scheduled Tribes, still It will be entitled to exemption. So, if a 
body is formed only for the benefit of the scheduled castes. It will be entitled 
to exemption. 

The chief contention of the revenue Is that unless the activities of the 
assessee are limited to the main object No. 1 only, it will not be entitled 
to exemption under clause (26B). The scope of clause (26B) Is not circum¬ 
scribed by the words 'only', 'solely', 'exclusively’ or 'wdiolhr' but the expression 
used In that clause is ‘formed for promoting the Interests of the members 
of either the Scheduled Castes or the Scheduled Tribes or of both*. When 
the word 'only', 'exclusively', or 'solely' Is not used In edause (26B) as a 
prefix or suffix to the past participle 'formed' occurring In that clause, 
we are of the view that there Is no reason to read edause (26B) in a restricted 
manner. A corporation established by the Central or State Government 
oranyotherbody. Institution or assodationvdioly financed by the Government 
may have several objects - some for promoting the Interests of the members 
of Scheduled Castes or the Scheduled Tribes or of both and some not 
The said corporation or the body, in our view, will be entitled to exemption 
In respect of the Income, which is attributable to the execution of housing 
schemes for the promotion of interests of the members of Scheduled Castes 

p** Ih Hill" ^ Trih nr nf hiih 
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Parliament haa used the word ‘exclusively' In sub-clause (a) to the proviso 
to clause (21), the word 'solely* In clause (22) and again the words ‘ wholly 
and exclusively* In sub-clause (a) to the third proviso to clause (23) of 
section 10. These clauses we have mentioned for sample sake and th^ 
cleaiiy indicate that wherever Parliament considered It necessary. It used 
the words ‘solely*, ‘wholly* or ‘exclu^ely* and omitted them from the other 
clauses where ever they were not required. Otherwise also, a statutorv 
provision and more so a provision of a fiscal statute, should read wit aou* 
adding Into It or substractlng any word therefrom. So long as clause (268) 
can be properly construed on the plain language of it, addition ofa lorrign 
word Into it will be wholly unwarranted. 

Clause (26B) like other clauses of section 10 provides exemption inresp<Tl 
of any Income of a corporation established by a Central or State Govern¬ 
ment. The assessee being a body within the meaning of clause (26B) may 
qualify for exemption under that clause if it is established that it was formed 
for promoting the interests of the members of Scheduled Caste or the 
Scheduled 'TMbes or of both. Simply because the assessee has some other 
main objects besides one of Its objects for promoting the interests of the 
members of the Scheduled Castes, there seems to be no good reason to 
deny the exemption, envisaged by clause (26B). The principle of severability 
of Common Law Is well recognised In our country. In so for as the Income 
of the assessee from the main object no. 1 is severably from the Income 
accruing to it from other main objects, we see no legal Infirmity In taking 
the view that the assessee's Income attributable to the housing schemes 
undertaken for promoting the Interests of the members of Scheduled Crmtes 
will be entitled to exemption under clause (26B). 

The matter may be looked at from the angle of constitutional law as well. 
Article 47 of the Constitution of India Mandates, (nteraUa, that the State 
shall regard the raising of the standardof living of its people and Improvement 
of public health as Its primary duty. Articles 46 of I'ie Constitution enjoins 
upon the State to promote with special care the educational and economic 
Interests of the Scheduled Castes and Scheduled Tribes In particular and 
to protect them from social Injustice and all forms of exploitation. These 
two articles put together, caste a duty on the State to protect the members 
of the Scheduled Castes and of the Scheduled Tribes and raise their 
standard ofllvlng. Exemption under clause (26B) Is In furtherance to these 
articles. 

It need hardly be mentioned that the Constitution Is the Supreme Law 
of the land. All other laws, including the Income Tax Act are subordinate 
to the Constitution and must be read and Interpreted In the light of the 
constitutional provisions. We. therefore, must take into account Articles 
46 and 47 while Interpreting s. 10(26B) of the Income Tax Act. 1961, and 
give the latter provisions a meaning which will further the object of the 
former Articles. 

Clause (26B), therefore, deserves to be Interpreted In such a way as to 
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promote the schemes undertaken for ameliorating the lot of the members 
of the Scheduled Castes and the Scheduled TMbea or of both. A corporation 
or other bodies may be formed having one of the objects for promoting 
the interests of the members of the Scheduled Castes or the Scheduled 
Tribes or of both and If strict Interpretation Is put on clause (26B). then 
they will be precluded from taking the benefit of exemption. Clause (26B) 
is. therefore, to be interpreted in such manner as to encourage the 
corporations or other bodies to undertake the acttvtties to promote the 
interests of the membeis of Scheduled Castes and the Scheduled Tribes 
more and more, rather than to defeat the purpose of clause (26B). Viewed 
from this angle, there is no Justification to put restricted interpretation 
on clause (26B). The plurality of objects of the assessee will, therefore, 
not disentitle it from claiming exemption under clause (26B), but benefit 
of the exemption will be confined only to the main object no. 1, which 
alone refers to the promotion of interests of the Scheduled Castes. 

Then, learned counsel for the assessee argued before us that the activities 
under main objects no.2 to 5 in the memorandum of association are 
undertaken to generate the resources for being ultimately utilised for 
executing the housing schemes for the benefit of the Scheduled Castes 
and the Scheduled Tribes under the main object No. 1 and, therefore, whole 
income of the assessee is liable to be exempted under clause (26B). To 
buttress his argument, he relied on a letter of January 9, 1981 addressed 
by the Special Secretary to the Govt, of U.P. to the Secretary, Central Board 
of Direct Taxes New Delhi slating that the Government of Uttar Pradesh 
for executing various government schemes for the development of Sched¬ 
uled Castes and the Scheduled Tribes established several bodies, including 
the assessee. His submission Is that the assessee being formed only for 
promoting the interests of Scheduled Castes and the Scheduled Tribes 
as certified by the Government of Uttar Pradesh also under that letter, 
the whole Income of the assessee will entitled to exemption under clause 
(26 B). This contention of the assessee deserves to be rejected straightaway. 
For what purpose a corporation or a body is established, that has to be 
considered in the light of the memorandum of association and not on the 
basis of a communication sent by the Secretary to the Govt, of U.P. to 
the Secretary of the Central Board of Direct Taxes, New Delhi. From the 
memorandum of association, it Is patent that the assessee may earn Income 
from several objects. But it will be entitled to exemption only In respect 
of the income earned from the activity, which Is consistent to clause (26B). 

The counsel for the assessee further argued that Infact, the assessee earned 
income only from the execution of the housing schemes under the main 
object no. 1 and not from the activities covered by any other object. This 
is not very relevant for the purpose of this case. When the assessee has 
several main objects, then It is capable of earning Income from all those 
objects and it Is wholly Irrelevant to see whether in a given year, the 
assessee earned Income only from one of the objects or all. 
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Whereas, the Tribunal was right to exclude the Income earned from the 
execution of housing schemes undertaken for the promotion of backward 
classes, the Tribunal was wrong In allowing a blanket exemption for all 
the activities, covered by all the main objects. If the income earned from 
the object, no. 1 is not severable from the Income of other main objects 
and if Income from all the main objects is Inextricably mixed up, then 
the assessee will not be entitled to exemption even in respect of the income 
earned from the housing schemes, executed for the benefit of the members 
of the Scheduled Castes. 

The assessee will do better if it gets the main object No. 1 suitably amended 
to make it consistent to the provisions of section 10 clause (26B) of the 
Income Tax Act 

Questions No. 1, is therefore, answered in the negative, l.e., in favour of 
the revenue and against the assessee and question No. 2 is partly answered 
In favour of the assessee that the Income attributable to the housing 
schemes executed under the main object No. 1 for promoting the interests 
of the members of the Scheduled Castes only will entitled to exemption, 
provided that is severable from the income occurring to the assessee from 
other main objects. 

Let the record of the case be sent down to the Appellate Tribunal to pass 
an order conflrmably to out Judgment. 


(1996) 134 Taxation 46 (Gqi ) 

IN THE HIGH COURT OF GUJARAT 
(Before Hon'ble Justice Mr. R. Balia & 

Hon'ble Justice Mr. M.S. Shah) 

Special Civil Application No.2727 of 1995 

Kaira District Coop. Milk Producers Union Ltd., 

TS. 

Assistant Commissioner of Income-tax 

Decided on : 18-9-95 

RKAB8B86HENT — Assessee a milk cooperative society claiming 
exemption of dividend and interest income on investment in other 
cooperative society—Assessee filing claim for exemption on the gross 
income without considering provisions of section 80 AB—Assessment 
completed but subsequently reopened — Assessing Officer noticing 
assessee having paid huge amount by way of Interest on short term 
and long term loans which not taken into consideration for working 
net income from interest and dividend—Interest income earned from 
short term called deposits and not from any borrowing — Held, 
assessment completed by ITO after due inquiry and consultation with 
the CIT — Notice issued only because of change of opinion — Notice 
not valid. 
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Income-tax Act. 1961 — Sectlona 147 and 148. 

FACTS 

The assessee ts a cooperatloe society qf milk producers. The assessee (s 
cUtiming exemption In respect qf tncome by way qf interest and dividend 
derived from its investments in other cooperative society to the extent such 
income is included (n the gross total tncome by virtue qf the provisions qf 
section 80P(2)(d). Section 80AB provides that whUe for the purpose of 
computing deduction under these sections the amount qf income and the 
naturewhlchhastobeconsideredfordeductionisJiTStcomputedinaccordcmce 
with the provisions qf the Act and thereafter balance income included in 
the total gross income of the assessee will be entitled to exemption. The 
dispute is for the A.Y. 1986-87. It was noticed by the FTO that the appellant 
had paid huge amount of interest on short term and long term loans on currertt 
accounts. Since the deduction u/s 80P(2}(d} is only allowcMe on the net 
surplus of interest, the assessing officer held that since the net interestfigure 
ts a negative figure, no deduction under this section is admissible. The 
appellant, however, pleaded that the Interest Income was derived on call 
money qf 2-3 days. It Is slated that whenever there was realisation qf sale 
receipts which the appellant does not require immediately, call deposits of 
3 or 4 days duration is made with the cooperative bank and as much an 
amount ofRs. 27,33,646/-earned was exempt. It Is noticed that the outgoing 
of interest was to the extent of Rs. 1,81,15,962/-. It was contended by the 
assessee that for maklr^ these deposits there were not borrowings and, 
therefore, this Income was not taxable in the hands of the appellant. The 
assessing officer, however, did not agree with the views of I/ie assessee 
and Issued not Ice u/s. 148. The assessee challenged the Issue of the notice. 

DECISION 

It was noticed by the Hon'ble Court that the assessment was made Including 
the entire claim of the assessee u/s. 80P(2)(d) In computation of deduction 
which was restricted to gross total Income before allowing any other 
deduction, it was also noticed thatslmllar view was taken by the assessing 
officer for subsequent years. The assessing officer had given a consistent 
finding that no Interest has been paid on borrowings for earning Interest 
on Investments. In these circumstances It was held that the Impugned 
notice had been Issued without due application of mind to the material 
before It for holding the belief about the escapement of Income from tax 
which Is sine qua non while assuming Jurisdiction to act u/s. 147 read 
with section 148. The satisfaction of the assessing authority Is required 
alone and not of anybody else. However, whatsoever powers he may have, 
he cannot use arbitrarily and in unreasonable manner. Anything which 
leads to the conclusion that an action has been taken without application 
of mind would necessarily be within the ambitof the Act which arbitrarily 
and unreasonable, there was no matwial much less any existing material 
on the basis of which the A.O. could have reason tobelieye that the Income 
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chargeable to tax has escaped assessment because of provisions of section 
80AB. The notice was thus struck down. 

F«U text of the Judgmaat is glvoa below: 

jnOGMBNT 

(Rq/eah BaUa, J.J 

1. By notice dated 23rd February 19S5, the Assessing OlDcer of the 
petitioner required the petitioner to furnish the returns of the assessment 
year 1991-92 under section 148 of the Income Tax Act 1961. The reason 
for issuing notice under section 148 was disclosed In the notice Itself which 
read as under. 

'Deduction under section 80P(2)(d) of Rs. 1.26 crores was wrongly 
allowed, in view of the provisions of section 80AB as net result of the 
bank interest and commission Is an expenditure of Rs. 2.77 crores. 
Thus, there Is no Income from interest from bank is included in the 
total Income, further it is mentioned that Interest from Bank is an 
interest on current a/c and not on investment.* 

It is this notice which la the subject matter of this petition. 

The petitioner contends that the facts and circumstances of the present 
case discloses that notice has been issued by the Assesstng OfRcer without 
application of mind to the facts before him for arriving at a satisfaction 
to have reason to believe that income chargeable to tax under the Act 
has escaped assessment and tt also discloses that tt Is a case of mere 
change of opinion which does not confer jurisdiction on the Assessing 
OlRcer to take action under section 148 of the Income Tax Act. In reply 
to this contention of the petitioner, Mr. Shelat learned counsel for the 
Revenue urged that as it appears from the assessment order for the 
assessment year 1991-92 that while considering deduction under section 
80P(2)(d), the assessingolllcer has not taken into consideration the provisions 
of section 80AB and therefore the assessing officer had reason to believe 
that income chargeable to tax has escaped the assessment which cannot 
be said to be a mere change of opinion and the action has been Initiated 
with due application of mind. The sufDclency of the material or the final 
conclusion about the escapement being erroneous or not are not the 
relevant consideration for examining the validity of notice Issued under 
section 148 because It depends upon the subjective satisfaction of the 
assessing authority concerned, who has to hold at a belief about the 
escapement of income from tax. 

3. It would be pertinent to notice certain facts about the present case 
In order to resolve the controversy raised before us. The petitioner is a 
cooperative society of the Milk Producers. Under the provisions of section 
80P(2)(d), the cooperative society is entitled to claim deduction in respect 
of any Income by wc^ of Interest or dividends derived by It from its 
Investment In any other cooperative society to the extent such Income is 
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included in its gross total income. Section 80A3 provides that for the 
purpose of computing deduction under any of the section «cept SON under 
heading C of Chapter XVIA the amount of Income of the nature which 
is to be considered for deduction is Itself first to be computed in accordance 
with the provisions of the Act before making any deduction under Chapter 
XVI and it Is that amount which is deemed to be an Income of the nature 
that has been included in total gross income of the assessee for the purpose 
of claiming deduction. Obviously, reading of these two provisions requires 
the assessing authority to first determine the gross Income of the Interest 
or dividends derived by the cooperative society from the Investment in 
any other cooperative society by finding out the receipts on account of 
interest or dividends on Investment by making adjustments of any amount 
spent for the purpose of earning that income on Investment, In accordance 
with the provisions of the Act. Such adjustments include deduction of 
outgoing interest and other expenditure Incurred by the assesse for the 
purpose of earning such Interest or dividends which is to be considered 
for deduction under section 802P(2)(d). The undisputed facts about the 
assessee are that for the year 1986-87, the assessing officer noticed that 
the assessee had paid huge amount by way of Interest on short term and 
long term loans of current account. As deduction under section 80P(2)(d) 
is only allowable as net surplus of Interest on Investment, by adjusting 
outgoing interest and commission on borrowings it was held by the 
assessing officer that since the net interest Income is a negative figure, 
no deduction under section 80P(20(d) is admissible to the appellant That 
obviously was the conclusion drawn by the assessing officer on the basis 
of the provisions of section 80P(2)(d) read with section 80AB. The fact that 
no reference has been made to sec. 80AB is of little consequence. That 
conclusion of the assessing officer was not accepted in appeal by recording 
the finding as under: 

“The 11th ground of appeal is in regard to the deduction under section 
80P(2)(d). The assessing officer considered this claim in paragraph 7 
of the assessment order. It was noticed by the assessing officer that 
the appellant had paid huge amount of Rs. 1,81,15,962/- by way of 
interest on short term and long term loans on current accounts. Since 
the deduction under section 80P(20|d) is only allowable on the net 
surplus of interest, the assessing officer held that since the net interest 
Income is a negative figure, no deduction under this section is admissible 
to the appellant. The plea of the appellant that Interest is earned 
only on the deposits with the bank on call money for 2 or 3 days, 
was not accepted by the Assessing Officer. Before me the arguments 
made before the Assessing Officer are reiterated. It is stated that 
whenever there are realization of sale receipts, which the appellant 
does not require Immediate^, c»ll deposits of three or four days 
duration are made with the cooperative bank and an amount of 
Rs. 27,33.646/- has been earned by way of Interest on these short 
term deposits. Obviously, for making these deposits the appellant la 
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not making aiiy borrowings and, therefore, as for as this Interest Income 
Is concerned, if is not income in the hands of the appellant The foct 
that the appellant paid Interest for its other borrowings made for 
business purpose is totally Irrelevant when we are considering the 
question of Income from this particular source. For earning this Income 
the appellant Is obviously not Incurring expenditure and, therefore, 
the entire €unount received by the appellant has to be treated as the 
net Income from this source and, therefore, this entire Income has 
to be considered for deduction under section 80P(2)(d). The assessing 
ofllcer is, therefore, directed to allow the necessary deduction to the 
appellant." 

4. The claim of the assessee in this regard srere also accepted upto 
assessment years 1969-90 In appeals for respective tears. From assess¬ 
ment order for the year 1990-91, which has been placed on record as Ebch. 
Mt Is that this Issue about computing the allowable deduction under section 
80P(2)(d) was calling attention of the assessing ofQcer for same reason, 
notwithstanding the appellate orders for each years. The assessment of 
1990-91 was completed only after the assessing ofOcer had consultation 
with the Deputy Conunlssioner and the C.I.T. concerned. The assessment 
order for the year 1990-91 Is followed by a detailed ofllce note, relevant 
portion of which reads as under: 

"The above mentioned analysis were also discussed with D.C. (I.T.). 
Range-9, Ahmedabad on 19.1.1993 and on 1.3.1993. Adiscusslon with 
D.C., Range-9 and the C.I.T was held on 1.3.1993 to discuss this 
analysis. 

In view of the above mentioned facts It Is held that as there exist no 
releatlon between the funds on which Interest Is earned and Interest 
Is paid under section 80P(2)(d) is allowed on the gross Interest earnings." 

5. The aforesaid conclusion was as a result of discussion In consultation 
with the Dy. commissioner as well as C.I.T. with the entire material before 
them. For the assessment year 1991-92 also, the period In consideration 
In this petition, notice was Issued to the assessee on 16.12.1992 for 
providing him Information or clarlftcation In respect of deduction claimed 
under section 80P(20(d) along with seeking other Information. A reply to 
the notice In this regard was submitted 00 4.1.1993. This was followed 
by furnishing a detailed statement of Interest from Investment showing 
availability of funds for deposits without the aid of borrowed capital. It 
Is only after this enquiry that the assessment order was made on 28.3.94 
including the entire claim of the assessee under section 80P(20(d) in the 
computation of permissible deduction under Chapter XVIA which was 
ultimately restricted to gross total Income arrived at ly the assessing olllcer 
before allowing such deduction. The fact that reference has not been made 
to section 80AB does not detract from the obvious that deduction under 
section 80P(2)(d) was considered by the assessing ofllcer by taking Into 
account relevant provisions of the Act. 
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6. On 29-2-1995, the Impugned notice was Issued for reopening the 
assessment year 1991-92. The petition was filed challenging this notice. 
In the meanwhile, the assessment order for 1992-93 came to be made 
by the very same authority who had Issued Impugned notice which has 
also been placed on record, from which It appears that on 4.1.1995, that 
Is to say, not long before Issuing the Impugned notice, the assessing officer, 
asked the assessee detailed explanation with regard to the claim of 
deduction under section 80P(2)(d) In response to which a detailed reply 
was furnished by the assessee on 12.1.1995 along with details of the 
Interest of Investment from cooperative society and after taking Into 
consideration the aforesaid material, the assessing officer accepted the 
entire claim of the assessee for deduction without making any adjustment 
of Interest paid by the assessee on other accounts. The assessment order 
was made on 29.3.1995 barely about a month after Issuance of the 
Impugned notice. 

From the above detailed facts, about which there Is no dispute. It Is obvious 
that since 1986-87, the assessee Is claiming deduction under section 
80P(2Kd) on account of interest earned on Investment with another cooperative 
society on the basis of gross receipt without adjusting against It the Interest 
or commissions paid by It to Its bankers on other account. In the year 
1986-87, the assessing officer has disallowed the claim of the assessee 
which on an appeal was allowed In favour of the assessee well up to 1988- 
90. the allowance was made on appeal by C.I.T. (Appeals). Thereafter In 
the year 1990-91, the allowance was made without such adjustment of 
deducting Interest on other accounts, which was referable to any interest 
earned on Investment by the conscious dellberaUon which took place 
between the assessing officer, Dy. Commissioner and the C.I.T. having 
full material before these three authorities. We are not expressing any 
opinion that assessing officer was Justlfled In having recourse to these 
consultations In discharge of his duties, but the fact remains that the 
assessing officer was conscious about the claims made by the assesssee, 
the position of Interest earned on investment, vls-a-vls interests on 
commissions paid by It. and has been treating the investment income 
having no relation to the interest paid In as much as It was consistent 
finding that no interest has been paid on borrowings for earning Interest 
on Investment. Same was the position In 1991-92 after getting the details 
about the Interest Income and the break up of the Investment from time 
to time, from which Interest was earned, the very assesslrtg officer after 
Issuing the Impugned notice on 23.2.1995, barely after one month in 
pending assessment raising the same issue has again come to the 
conclusion that Interest paid by the assessee Is not adjustable against 
the Interest earned on Investment allowable for deduction under section 
80P(2)(d). In these circumstances, we are of the opinion that the impugned 
notices have been Issued without due application of mind to the material 
before It for holding the belief about the escapement of Income from tax 
which Is slne-gua-non while assuming Jurisdiction to act under section 
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147 read with section 148. No doubt the belief which the asaesaing ofllcer 
is required to hold rests upon his subjective satisfaction and the aulOciency 
or adequacy of materlai or the seeming erroneous view does not furnish 
a ground for judicial review of the action taken by the assessing officer, 
but such subjective satisfaction mustreston application of mind to existing 
material. Moreover, the satisfaction is required of the assessing authority 
alone and not of anybody else. Howsoever wide powers he may have, it 
cannot be used In arbitrary and unreasonable manner. Anything which 
leads to the conclusion that an action has been taken-without application 
of mind would neceasarlfy be within the ambit of an act which is arbitrary 
and unreasonable. Moreover, as we have noticed above there appears to 
be no material much less any existing material on the basis of which the 
assessing olDcer could have reason to believe that the Income chargeable 
to tax has escaped the assessment because of provisions of section 80AB. 
this is further strengthened by the fact that the very same assessing officer, 
in the pending assessment, has come again to the same conclusion as 
has been taken in the case of the assessee consistently in the earlier 
assessment orders, which further betrays the apprehension that the 
assessing officer though did not himself hold any belief in reason assigned 
but he was acting under some constraints to issue the notice which has 
not been disclosed. Otherwise, it does not stand to reason, that with the 
aforesaid background since 1966-87 had the assessing ofllcer on his own 
been holding a view that the interest paid by the assessee has been wrongly 
not considered while considering the deduction under section 80P(2)(d) 
on 23.2.1995 having all the materials before him, he could have taken 
a diflerent view on 28.3.1995. 

That apart at best it is a case of mere change of opinion which according 
to a Division Bench decision of this Court in the case of VXL India Limited 
vs. Assistant Commissioner of Income Tax, Rajkot in special Civil Appli¬ 
cation No. 6291 of 1994 decided on 26.4.1995 does not furnish a ground 
for the assessing authority to assume jurisdiction under section 147 and 
it was held in the said decision :- 

‘Howsoever wide the scope of taking action under sec. 148 of the Act 
be, it does not confer jurisdiction on change of opinion on Interpretation 
of a particular provision earlier adopted by the assessing authority. 
For coming to the conclusion whether there has been excessive loss 
or depreciation allowance or there has been under assessment at lower 
rate or for applying other provisions of Explanation (2), there must 
be material and that should have nexus to holding such opinion 
contrary to what has been expressed earlier. Scope of sec. 147 of the 
Act is not for reviewing its earlier order suo motu irrespective of there 
being any material to come to a diflerent conclusion apart from just 
having a second thought about inferences drawn earlier.* 

7. Accordln ly, this petition succeeds. The Impugned notice dated 
1.2. 1995 (Aniiiexure J) is quashed. Rule Is made absolute. No order as 
to costs. ff- 
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IN THE HIGH COURT OF CALCUTTA 
(Before Hon'ble Chief Justice Mr. ILC. Agarwal & 

Honlile Justice Mrs. Rums Pal) 

I.T. Reference No. 153 of 1993 
Commissioner of Income-tax 
vs. 

General Marketing ft Manufacturing Co. Ltd. 

For the Appellant R.C. Prsssd sad Miss dtphoa Das 

For the Respondent R.N. Bsjsrls, J.P. Khaltsn sad A.K. Dey 

Decided on 12-1-1995 

DEPRECIATION—Owaershlp ofhaildlag aot trsasferred to the sssessse 
by s registered deed of oonveysnee — Assesses elslmlag depreelatloa 
— Held, the expression owner had several meanings and for purposes 
of depreclstlon owner need not necessary be a lawful owner—Assessea 
entitled to pass title of property and hence entitled to depreciation. 

Income-tax Act. 1961 — Section 32(1). 

Income-tax Act, 1922 — Section 23A. 

FACTS ft DECISION 

The A.Y. Involved Is 1986-87. The assessee was In possession of certain 
oHlce building on which It claimed depreciation which was allowed by the 
ITO. The err. however, held that since these buildings were not registered 
In the name of the assessee. depreciation was not admissible and the 
assessments were cancelled u/s 263. The Tribunal, however, allowed the 
assessee's appeal. The matter was referred to the High Court u/s 256(2). 
The Hon'ble Court held that the expression owner used In section 32 of 
the Act has to be considered by taking into account all its faces and aspects, 
the owner need not necessarily be a lawfull owner entitled to pass on title 
of the property to another. What Is required for physical purpose u/s 32 
of the Act is dllTerent that to be the owner enUtled to pass the title of 
the property. The assessee was. therefore, entitled to depreciation. 

Cssss referred to:- 

1. err vs. state Agro Industrial Corpn. Ltd. (1981) 127 ITR 97 (All): 
TC.27R228 

2. Mudgal Udyog os. CfT (1990) TaxaUon 99(3)-397; 184 ITR 484 (Cal) 

3. mTvs. Sahney Steel ft Press WcvkslP) Ltd. (1987) TaxaUon 87(3)-418; 

168 ITR 811 (AP): TC.27R.236 

4. R.B. JodhaMai Kuthiala vs. Cn'(1971) Taxation XXXI (l)-2g0; 82 ITR 
570 (SC) 

5. err us. Hindustan Cold Storage & Refrigeration (P) Ltd. (1976) 103 flR 
455(DeO:TC.27R.219 
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6. err V8. TawIL Nadu Agro Industries Corpn. Ltd. (1987) Taxation 87(3)- 
115: 163 ITR 61 (Mad): TC.27R.^ 

7. ParthasTtust us. Crr(1988) TaxaUon89(3) -260:169ITR334 (Ker)(FB): 
TC.27R.204 

8. err 09. Bharath acid Mines Ltd. (1991) 192 rm639(Kar): TC.27R.251 

9. err us. Oraupdl Pvt. Ltd. (1996) 131 TaxaUon 591: (1995) 211 ITR 
593(Orl): TC.27R.252 

Foil text of tlM Jndgmost Is glvoa below : 

JUDGMENT 

(K.C. AgarwaL C.J.) 

This reference application under s. 256(2) of the IT Act, 1961 has arisen 
at the Instance of the Revenue ralsliig the following question for our 
opinion: 

*Whether, on the facts and in the circumstances of the case, the 
Tribunal was Justified in holding that the assessee was entitled to 
depreciation allowance on the building, the ownership of which was 
not transferred to the assessee by the registered deed of conveyance?* 

The facts relevant for appreciating the question are as follows : 

The assessment year involved in the case Is 1986-87. The assessment under 
s. 143(3) was completed on 15th SepL. 1986. The Assessing Officer (AO), 
while completing the assessment under s. 143(3), allowed depreciation 
on thebulldlngs, viz., (1) Maker Bhavan, Bombay, (2) Blue Carden. Bombay 
and (3) Sangam Apartment. Bombay. The total depreciation allowed on 
the three buildings was Rs. 4,65,572. The CIT, howm'er, considered that 
the order passed by the AO was to the prejudice of the Revenue and, 
therefore, made an order under s. 263 of the IT Act revoking the same 
by taking the view that the depreciation allowed was not permissible in 
law to the assessee. According to him, since Gie assessee was not the 
owner of the building aforesaid It was not entitled to depreciation under 
s. 32 of the IT Act. The relevant portion of s. 32 of the Act which comes 
for Interpretation before us is being quoted below : 

*32(1) In respect of depredation of buildings, machinery, plant or 
furniture owned by the assessee and used for the purposes of the 
business or profession, the following deductions shall, subject to the 
provisions of s. 34, be allowed-...*. 

The interpretation sought for was for the word ‘owner*. This expression 
has several meanings and has to be considered In the light of the context 
of the Act of the {Htndslons of law with reference to which it has been 
used. The expression 'owner' by Itself Is not conclusive or does not lead 
the Court to a result which must necessarily follow. Sec. 22 of the said 
Act also uses the same expression. 




TAXATION REPORTS 


lVol.134 


54 

A question arose before this Court as well as before the other Courts about 
the meaning of the expression ‘owner*. The Allahabad Hl^ Cpurt In a 
decision In the case of CTT vs. U.P. State Agro Industrial Corporation Ltd. 
(1981) 127 I'm 97 (All): TC 27R.228was called upon to consider the similar 
controversy. *rhe view taken by the High Court was that for claiming the 
beneilt of s. 32 of the Act It was not necessary that the assesses should 
be a complete owner. By the words ‘complete owner*, what the Allahabad 
High Court meant, was a document of tltle-that title must have to the 
person claiming the benefit In the manner the law requires It to be. If 
an assessee is the person using a properly otherwise also can get Its benefit. 
'The Court held that an assessee Is nothing but the owner for the purpose 
of s. 32 of the Act even it Is not the owner enjoying the lawful title by 
obtaining a document. The Calcutta High Court was called upon to consider 
a similar controversy In the case of Mudgul Udyog vs. CIT (1990) 164 ITR 
484 (Cal). *1116 Calcutta High Court agreed with the decision of the Allahabad 
High Court as above and also relied on the Supreme Court decision In 
the case of R.B. Jodha Mai Kuthiala vs. CIT (1971) 82 ITR 570 (SC). 'The 
view was that for all intents and purpose the person who is In possession 
of the property which is saved by s. 53A of the Transfer of Property Act 
was entitled to get the benefit of s. 32 of the IT Act. 'This decision took 
into consideration s. 9 of the old IT Act (which Is equivalent to s. 22 of 
the new Act). Reliance was also placed to another decision in the case 
of CIT vs. Sahney Steel & Press Works (P) Ud. (1987) 168 ITR (AP) : TC 
27R.236. This was the decision of the Andhra Pradesh High Court. The 
Andhra Pradesh High Court held that the assessee who may not have the 
legal title Is the owner of the properly for the purposes of getting the benefit 
of s. 32 of the said Act. ‘The relevant portion of the said decision Is being 
quoted below : 

‘We are however, not concerned with this controversy at the present 
moment. 11 has to be borne In mind that In Interpreting the liability for 
wealth-tax. normally equitable considerations are Irrelevant. 

Therefore, It Is not possible for us to depart from the principles laid down 
by the Supreme Court In R.B. Jodha Mai Kuthiala vs. CIT (1971) 82 ITR 
570 (SC), while interpreting the meaning of the expression ‘owner* occurring 
in 8. 22 of the Act which is in pari materia with s. 9 of the Indian IT Act. 
1922, for the purpose of determining the question whether the assessee 
is entitled to claim depreciation under s. 32(1) of the Act. 

For the foregoing tbasons, following R.B. Jodha Mai Kuthiala vs. Cn'(supra) 
and expressing respectful agreement with the view ty another Division 
Bench of this Court In R.C. No. 91 of 1978 dt. 23rd Aug., 1984 (CIT vs. 
Sahney Steel & Press Works (P) Ud. (1987) 165 ITR 399 (AP) : TC 27R. 
235), we answer the question In favour of Uie assessee and against the 
Revenue. There shall be no order as to costs.’ 

The learned counsel for the Department contended that In none of the 
decisions mentioned above, the submission which was to the effect that 
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the person can be an owner only when he Is legally competent to dispose 
of the property and execute the conveyance, was taken into consideration. 
It Is true that the submission of the Revenue as made before us was not 
considered but that would not clinch the controversy In his favour. The 
expression ’owner’ used In s. 32 of the Act has been considered by taking 
Into account all its phases and aspects. It was held by the Courts mentioned 
above that the owner need not necessarily be a lawful owner entitled to 
pass on the title of the property to another. What is required for physical 
purpose under s. 32 of the Act Is different than to. be the owner entitled 
to pass on the title of the property. We are. therefore, unable to accept 
the Revenue's argument and In agreement with the decisions mentioned 
above hold that the assessee was entitled to depreciation as held by the 
ITO. 

For the reasons aforesaid, we answer the question In the affirmative by 
holding that the assessee was entlUdd to depreciation allowance on the 
buildings. 

On a proper application being moved, the request for leave to appeal to 
the Supreme Court will be considered. 


(19M) 134 Taxation 55 (Oau) 

IN THE HIGH COURT OF GAUHATI 
(Before Hon'ble Justice Mr. D.N. Baruah & 

Hon'ble Justice Mr. N. Surjamanl Singh) 

I. T. Reference No. 2 of 1990 

Commissioner of Income-tax 
vs. 

Smt. Savitri Devi Dbandliaria 
For the Appellant G. K. Joshl and Bhuyan 

For the Respondent D. K. Mlsra and C.T. Jamir 

Decided on 1.2.1996. 

CLUBBINO OF DfCOISE — Mother partner in a firm along with minor 
son — Son maintaining an account with the firm in which share of 
profit. Interest, dividends and other income being eredited from time 
to time — Stlpnlatlon in the partnership deed that minor entitled 
to Interest on such deposits—Revenue clubbing interest income along 
with share of proflt with the share of mother — Assessee claiming 
amount appearing as credit la the books not a part of capital but 
a deposit and henee interest seeming on the same not elubable with 
the income of the mother — Held, no evidence on record that the 
erodlt balance in the books of the Arm in the name of the minor 
represented capital oontrlbq^oa — Credit balance only a deposit — 
Interest aeoming on the same could not be clubbed in the income 
of the mother. 
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Income-tax Act. 1961 — Section 64 (1) (111). 

FACTS 

The assesaee Smt. S' along wtthfour other persona fomvd a partnership 
firm. The partnership wasjbrmed by a deed of partnership. The assessee’s 
minor stm was admitted to the benefits of the partnership. As per clause 
10 of the partnership deed, interest O 6% per annum was to be paid to each 
partner on the monies standing to their respective credits. At the inception 
an amount of Rs. 1 .200/- mas paid on behalf of the minor but hts account 
was credited with more deposits. Interest, dividend income and share of 
profits. In the year 1969 the credit balance swelled to Rs. 95,743/- for the 
A.Ys. 1971-72 and 1972-73 the incomefrom interest accruing on this account 
along with share of profits of the firm was clubbed with the income of the 
mother. It was argued on behalf of the assessee that since the amounts 
standing to the credit of the minor was not acapital contribution butadepostt 
account only, the income could not be clubbed mlth the lncorr» of mother. 
The Tribunal accepted assessee's claim. 

DECISION 

The Hon*ble High court went through various Judgments and arguments 
on behalf of the assessee and revenue. The Hon'ble Court found that from 
the accounts It was clear that dividend had been credited to this account 
and so also the share of prollts and other deposits. It Is clear from this 
that the amount of credit was kept tn deposit of the partnership firm. 
Admittedly, the lather of the minor was alive and In that case the mother 
could also not be termed as a natural guardian and there was no evidence 
on record to show that there was any agreement by the natural guardian 
to offer the said accounts of the minor as a capital to the firm . In these 
circumstances, the Hon'ble Court held that the amount standing to the 
credit of the minor being a deposit only and not a capital. It was held 
that the provisions of section 64 (1) (ill) were not applicable. 

Full text of the Judgment Is given below: 

JUDGMENT 

(D.N. Baruah. J.) 

By this Reference u/s. 256 (2) of the Income-tax Act, 1961, the following 
two questions have been referred by the Tribunal for opinion of this court;- 

*(1) Whether on the facts and in the circumstances of the case. Interest 
paid by the firm M /s. Dhandarla tea Co. on the amount of accumulated 
profits ah4 other sums which were credited In the account of the 
minor son of the assessee In the book of accounts of the said firm 
was not income arising directly or indirebtly to the minor son lirom 
his admission to the benefits of partnership and whether this was 
not includible In the total incomd of the assessee u/s. 64(1) (111) 
of the I.T. Act, 19617 
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(2) Whether there are any materials or evidence on records on the 
basis of which the Tribunal has treated the amounts lying to the 
(iredlt of the minor son of the assessee as deposits and whether 
the finding of the Tribunal that though the deposits were treated 
as capital. Interest was payable In respect of any other loaiu or 
deposits from third party Is not based on surmise or on no evidence 
or on Improper view of relevant facts and whether the decision 
based on such findings is not untenable in law?* 

2. The assessee Smt. Savltri Oevl Dhandharla along with four other persons 
formed a partnership firm and carried on business under the name and 
st^e of Dhandharla Tea Co. The partnership firm was formed by a deed 
of partnership dated January 1st. 1970. The assessee*8 minor son Blmal 
Kumar Dhandharla was admitted to the benefits of partnership with the 
mutual consent of the parties. As per clause 10 of the said partnership 
deed, interest at the rate of 6% per annum was to be paid to each partners 
on the moneys for the time being standing to their respective credits. It 
was also agreed that by mutual consent the Interest rate might be reduced, 
increased or waived. 

3. An amount of Rs. 1200/- was paid on behalf of minor Blmal Kumar 
Dhandharla. Thereafter some more deposits had been made. The amount 
was credited with Interest, dividend and share of profits. Thus, In the 
year 1969, the total amount with interest, dividend and share of profit 
became Rs. 95,743.19. The details of this account are quoted In para- 
3 of the statement of case. For the assessment year 1970-71. the previous 
year being 31.12.69, the I.T.O. Included a sum of Rs. 10,352/- as ‘share 
Income from the firm M/s. Dhandharla Tea Co. In the name of her minor 
son Sri Blmal KUmar Dhandharla* In the assessment of Smt Savltri Devi 
Dhandharla, the assessee. 

4. Similar assessments had been made for the following two years l.e. 
1671-72 and 1972-73, In which a sum of Rs. 6451 and Rs. 2962/- 
respectlvely were added. Thus there were difierences between the above 
figures and the amounts shown as Interest In the accounts of Blmal Kumar 
Dhandharla as shown In para-3 of the Statement of case. 

6. The assessee being aggrieved preferred an appeal before the Appellate 
Assistant Commlsslono'. It was contended before the said authority that 
the amounts added Included interest on deposits vdilch could not be 
related to the benefits of the partnership firm and therefore It aras added 
u/s. 64(1) (ill) of the income Tax Act, 1961. The Appellate Asatstant 
Commissioner accepted the contention of the assessee and deleted 'Ole 
addition. Further appeal was preferred by the Revenue before the Appelate" 
Tribunal. > 

I 

6: The Appellate Tribunal by its order In ITA Nos, 286 and 257 (Gau) of 
1976-76 dated 13.10.76 and ITA No. 90 (Gau) of 1975-76 dated 3.2.76 
directed the A.A.C to Investigate the facts regarding the nature of the 
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interest received fay the minor. The A.A.C. thereafter passed the order dated 
21.3.1978 in which he had accepted the contention of the assessee that 
there were no withdrawals by the minor since 1959 when the deposits 
were initially made and the amount referred to above was the accumu¬ 
lations of Interest, share of profit, dividend etc. The A.A.C. also found 
that the deposits were not capital contribution and hence the Interest was 
not includible u/s. 64(1) (ill). He had accordingly directed the exclusion 
of Interest. 

7. Further appeal was preferred by the Revenue before the Appellate 
Tribunal. It was contended on behalf of the Revenue that even accumu¬ 
lation of share of profit could be part of the Benefit of partnership if there 
was an arrangement by which the Interest was payable by the firm on 
such accumulations. The Appellate Tribunal placed reliance on clause 10 
of the partnership deed by which the Interest was paid at the rate of 6% 
per annum on the moneys standing to the credit of the partners. On the 
other hand, it was submitted on behalf of the assessee that there was 
no stipulation that the money of the minor should be kept with the firm 
and hence the interest derived can not be regarded as part of the benefits 
of the partnership. 

8. The Tribunal upheld the order of the A. A.C. and dismissed the Revenue's 
appeals. The Revenue therefore requested theTrlbunal to refer the questions 
to this court for opinion. The Tribunal however, refused to refer the same 
to this court. 

9. Situated thus, the Revenue approached this court u/s. 256(2) of the 
I.T. Act and this court accordingly directed the Tribunal to refer the 
questions for opinion of this court. Therefore, the present questions 
referred to above have come to this court for opinion. 

10. We have heard both sides. 

11. Mr. G.K. Josht, learned Standing Counsel for the Revenue assisted 
by the Junior counsel Mr. U. Bhuyan submits before us that the amount 
lying in the account of the minor should be treated as capital on the basis 
of clause 7 of the deed of partnership. If it is treated as capital, definitely 
the Interest accrued is for the benefit of the firm and therefore it was 
Includible u/s. 64(1) (ill) in the hands of the assessee Smt. Savltrl Devi 
Dhandharla, Mr. Joshl relies on clause -7 as well as clause 10 of the 
partnership deed. Pointing out clau8e-7 Mr. Joshl submits that the partners 
agreed to treat the entire amount for the benefit of the firm as capital 
and accordingly on such basis the Interest was paid as per clause-10. 
He also submits that there was no stipulation in the partnership deed 
for payment of interest on the deposit of the minor. The absence of such 
clause in the partnership deed goes to show that the amount ly^g with 
the partnership firm was treated as capital and not a mere deposit. Mr. 
Joshl therefore, submits that it should be included In the Income of the 
assessee u/s. 64 (1) (lip . Mr. Joshi also relies on a decision of the Apex 
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Court in State qf Orissa us. TUaghxa- Paper MOls Ca reported in 60 STC 
213. According to Mr. Joshi the true meaning of clause 7 and clause 10 
should be given after considering the entire documents. It is necessary 
to give harmoneous interpretation of clause 7 and clause 10 by considering 
the entire documertta. Mr. Joshi has drawn our attention to a decision 
of the Supreme Court in Builders Association of India us. Union qf India 
reported in 73 STC 370. 

12.. Mr. D. K. Misra, learned counsel assisted by Mr.. C.T. Jamir appearing 
on behalf of the assessee respondent submits that the account of the minor 
began with a deposit of Rs. 1200/- and the amount was deposited by a 
cheque. Jhereafter, with interest, share of profit and dividend etc. the 
amounC^rew upto Rs. 95,743.19. The manner in which the amount was 
kept in the partnership firm clearly Indicates that It was only a deposit 
and can not be treated as capital. Mr. Misra further submits that the 
partnership does not enjoin that the minor was required to make any 
contribution towards the capital. 

13. On the rival con^ntlon of the learned counsel for the parties it is 
now to be seen whether the amount of Rs. 95,743.19 standing In the name 
of the minor should be treated as deposit or capital contribution. 

14. It is an admitted fact that a deed of partnership was made amongst 
the partners. Partner No. 3 is the assessee and the mother of the minor 
who was admitted for the benefit of the partnership. It is also admitted 
by the learned counsel for the parties that the father of the minor is still 
alive. But he was not a partner to the firm. Therefore, the assessee was 
not a natural guardian of the minor at that point of time. As per clause- 
7 of the partnership deed the partners decided that all the assets should 
form the capital of the said firm contributed by the parties Including the 
minor admitted to the benefits of the partnership to the extent of balance 
standing to their respective credits in the books of accounts of the said 
partnership firm and also as per clause-10 the Interest at the rate of 6% 
per annum should be paid to each partner on the moneys for the time 
being standing to their respective credits. The parties thereto might with 
mutual consent reduce, increase or waive the Interest payable by the firm. 

15. It is also admitted ftict that the amount of Rs. 1200/- was contributed 
by a cheque received from B.T. Co. (P). Ltd. However. It is not known who 
gave the cheque. From the document it appears that the amount began 
to grow from 1959 to 1972 with Interest, dividend and share of profit etc. 
as will appear from pages 18 and 19 of the paper book. The 

given interest in eveiy year and also profits in some years. This lndlt;fthl!S 
that this was either loan or deposit. M per section 13(c) of the Partnei^^ 
Act, partners are entitled to receive interest on the capital subscribed by 
them only out of profits. From the accounts it is clear that dividends had 
beei> paid in some years in all probabilities when there were profits to 
the firm. Therefore, it can not be said that the amount was capital, surely 
Rwas a deposit. As per clause-7, all the assets, properties and business 
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of the aforesaid Arm should be vested in the Arm and form the capital 
of the Arm contributed the Parties Including the minor. From thla lact 
It Is patent and evident that before the execution of the deed of partnership 
those wee not capital and only by agreement of the parties, those had 
been converted to capital. This would only mean that the amount of Rs. 
05743.19 was the absolute property of the minor kept in deposits of the 
partnership Arm. Admittedly the father who Is the natural guardian was 
not a party to the agreement. Besides, we do not And any evidence on 
record to show that there was any agreement by the natural guardl^ 
to convert the said deposit of the minor to capital. 

16. Relying on the decision In State of Orissa vs. Titaghnr Paper Mills Co. 
(60 STC 213] Mr.. Joshl submits ttiat the documents should be read as 
a whole to give proper Interpretation. We also feel that In order to give 
proper Interpretation the documents should be read as a whole. By reading 
the documents as a whole If the provisions are contrary to each other 
In any clause, the court may incline to give Its own Interpretation. Regarding 
the other submission that the entire amount lying In the credit of the minor 
should be treated as capital by giving harmonious interpretation of clause 
7 and 10 of the deed of partnership. We are of the opinion that the amount 
of Ks. 06,743.10 staiuling in the name of the minor on the basis of the 
agreement amongst the partners can not be converted from .deposit to 
capital. There must be consent or agreement on behalf of the minor and 
It Is the natural guardian or a guardian appointed by court, as the case 
may be, alone can give consent for such conversion. From the record we 
do not And anything to show that thee was such agreement to convert 
the said deposit into capital. In the absence of any such agreement we 
are unable to accept the contention of Mr. Joshl that Interest was paid 
on the capital. Mr. Joshl has drawn our attention to a decision of the 
Apex Court in the case of S. Srinivasan vs. Commissioner of Income-tax, 
Madras reported In 63 ITR 273. In the said case the Apex Court had the 
occasion to deal the similar matter. In that case the appellant was the 
senior partner in a Arm in which his wife and a stranger were partners 
and his two minor sons were admitted to the beneAts of the partnership. 
One of the clauses of the deed of partnership provided that “if the Arm 
requires any sum for meeting the expenses for Its mauiagement and If any 
of the partners has and Is willing to give such amount, he may advance 
(such amount) as loon. He may receive Interest for such sum at the rate 
of 12 as. per cent, per mensem*. For a number of years up to the previous 
year relevant to the assessment year 1957-58. the shares of proAt of the 
wife and the minor sons were allowed to accumulate without Interest With 
effect from that previous year the Arm decided to allow 9% Interest per 
annum on these accumulated proAts. The question was whether the 
Interest so allowed was assessable In the hands of the appellant under 
section 16(3) (a)(1) and (U) of the Indian Income Tax Act 1022 now 
corresponding to secUon 64(l)(lii) of the Act In the said case the Apex 
court held thus:- 
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‘It appears to us that these accumulated profits remaining In the hands 
of the firm cannot on any principle, be equated with deposits made 
or loans advanced. The profits accumulated to the credit of the wife 
and the minor sons, because they did not draw their share of profits 
when distribution of profits took place, and allowed those profits to 
remain with the firm; but thee is no suggestion at all that, at that 
stage, either the wife or the minor sons, or anyone on their behalf, 
purported to enter Into an arrangement with the firm to keep these 
acciunulated profits as deposits. Similarly, there was no such contract 
which could convert those accumulations Into loans advanced to the 
firm by these persona. The facts and circumstances indicate that the 
wife and the minor sons had earned these profits because of their 
membership of the firm or because of their admission to the benefits 
of the firm, and having earned these profits In that capacity, th^ 
allowed the use of their profits to the firm without any specific 
arrangement as would naturally have been entered Into if these funds 
had belonged to a stranger. The^' let the firm use funds of theirs, 
because they had Interest In the profit of the firm. The facts also show 
that the use of these moneys was allowed to the firm without asking 
for any Interest, and It was only at a later stage that the three partners 
of the firm decided to give Interest on these amounts. When the decision 
was taken to given Interest, the nature of the funds did not change. 
They did not get converted into deposits or loans. They still remained 
accumulations belonging to a partner or persons admitted to the 
benefits of the partnership and allowed to be used by the firm. The 
interest also appears to have been allowed by the firm simply because 
these funds belonged either to a partner or to the minors who had 
been admitted to the benefits of the partnership. It is thus clear that 
the Interest at least Indirectly arose and accrued to the wife and the 
minor sons because of their capacity mentioned In section 16(3) (a)(i) 
and (11) in the Income tax Act.' 

In the said decision the facts are difierent. The wife and the two minor 
sons agreed that the profits should go back to the partnership firm and 
the interest was paid much later. But in the present case the amount 
was deposited and from the day onwards the Interest was calculated and 
paid and profit was give. Therefore, In the present case. In our opinion. 
It was a deposit. We have no hesitation to come to a definite conclusion 
that it was a deposit and not a capital. 

17. In view of the above, we answer the questions In the affirmative in 
favour of the assessee and against the Revenue. 

18. A copy of this Judgment under the signature of the Registrar and Seal 
of the High Court shall be transmitted to the Income Tax Appellate Tribunal. 
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IN THE HIGH COURT OF GAUHATI 
(Before Hon'ble Justice Mr. D. N. Baruah & 

Hon'bk Justice Mr. N. S. Singh 
Wealth Tax Reference No. 2 of 1989. 

Commissioner of Wealth-tax 
▼s. 

Shrl Rablndra Prasad Dutta 

Decided on : 19.2.1996 

WEALTH-TAX ACT — Vsluatloa of assets — Building used for eom- 
merclal pnrposes — WTO enhancing the declared Talus bp applying 
the provisions of section 7(1) — AAC and Tribunal directing to 
determine the value by multiplying annual rent by ten — Revenue 
contesting the direction — Held, Rule 1-BB not applicable to the fscts 
of the ease since building not used wholly or mainly for residential 
purposes — Value determinable only on the basis of market value as 
enumerated in section 7(1) of the Act — Tribunal not Justified in 
affirming the determination of value by multiplying annual rent by 
ten. 

Wealth-tax Act. 1957 — SecUon 7(1) 

Wealth-tax Rules. 1962 — Rule 1-BB. 

FACTS 

Assessee owning a four storeyed R.C.C. building, declared the vedue of the 
building at Rs. 4,93,000/- as per valuer's report. WTO while framing 
assessment determined the market value at Rs. 14,09,462/- u/s. 7(1) of 
the Act by applying the provision qf Assam Urban Areas Rent Control Act, 
1972 as the building was admittedly used mainly for commercial purposes. 
AAC on appeal, directed to multiply the annual rent by 10 times as laid 
down in Rule 1 -BB. Tribunal qfflrmed thefinding of AAC. Aggrieved, revenue 
moved the court with this reference petition. 

DECISION 

The Hon'ble Court held that Tribunal was not correct in afQrming the 
decision of AAC that value of property be determined by multiplying annual 
rent by 10 because the rule l-BB being not applicable to the facts of the 
case since building not used wholly or mainly for residential purposes. 
The only other way left to value the buRding was on the basis of its market 
value meaning thereby that the price it would fetch if sold in the market 
as laid down m section 7(1] of the AcL The court accordingly answered 
the question in favour of the revenue and against the assessee. 

Full text of the judgment is given below: 

JUDOBIENT 

In this Wealth Tax Reference under section 27 of the Wealth Tax Act, the 
following question has been referred by the Tribunal:- 
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‘^Vhether theTMbunal wasJusUfledln sustaining the capitalising factor 
at 10 times as directed by the A.A.C. without considering that the 
method of valuation made In the assessment was different from that 
of the preceedlng year?* 

The facts of the case for the purpose of giving opinion on the question 
referred to may be stated as follows:- 

That the assessee has a four storeyed R.C.C. building at J.C. Das Road, 
Panbazar, Guwahatl. The said building was and has been used for commercial 
purpose. The Wealth Tax OfQcer mmitloned that the value of the building 
as per valuer’s report dated 13.7.77 was Rs. 4,98,000/-. The Wealth Tax 
Officer, however, felt that the valuation assesseed by the valuer was much 
In lower side Inasmuch as the value of the land and the building by efflux 
of time appreciated to a great extent. The annual rent of the building warn 
Rs. 1,20,000/-. The Wealth Tax Officer in order to determine the market 
value of the building applied the provisions of Assam Urban Areas Rent 
Control Act 1972. As per the said valuation the total value of the property 
was found to be Rs. 15,09,462/- and after allowing exemption under 
section 6(l)(lv) of the said Act the net value of the property caune to Rs. 
14,09,462/- which was Included in the wealth of the assessee. Being 
aggrieved, the assessee flled an appeal before the Appellate Assistant 
Commissioner of Wealth Tax. Guwahatl Range, Guwahatl who direct to 
determine the value of the property by multiplying the annual rent by 
10 times following the procedure adopted in the previous year. The Revenue 
being aggrieved took up the matter before the Appellate Tribunal contend¬ 
ing that the A.AC. was not JustlQed In directing that the value should 
be ten times of the rent. The Tribunal after hearing the parties conllrmed 
the order passed by the A.A.C. The Revenue requested the Tribunal to 
refer the following two quesUons:- 

*1. Whether on the facts and In the circumstances of the case, the 
Tribunal wasjustifled in holding that the Capitalising factor should 
be 10 times of the net rent as directed by the learned A.A.C.? 

2. Whether on the facts and In the circumstances of the case,, the 
Tribunal was Just! lied In deciding the point at Issue without taking 
Into consideration that the method of valuation was different than 
that of the preceding year?’ 

However, the Tribunal referred only a modified question as mentioned 
above. 

We have heard Mr. G. K. Joshl, learned counsel for the Revenue assisted 
by Mr. U. Bhuyan, learned Junior counsel. None appears for the respondent. 

Mr. Joshl submits before us that the Tribunal without proper application 
of mind passed the order justifying the order passed by the A.A.C. He 
submits that there is no such provision for multiplication of the rental 
amount by 10 times. In this connection Mr. Joshl has drawn our attention 



64 


TAXATION REPORTS 


[V 0 LI 34 


to section 7 of the Wealth Tax Act. 1957 and also Rule l(bb) of Wealth 
Tax Rules.. 1957 as those stood at the relevant time. 

As per section 7( 1) of the Wealth-tax Act, 1957. as It stood at the relevant 
time, the value of any asset, other than cash, for the purpose of this Act 
should be estimated to be price which in the opinion of the Assessing 
Ofllcer would fetch if sold In the open market on the valuation date. We 
quote section 7(1) of the Act:- 

"7. Value of assets how to be determined. - 

(1) subject to any rules made In this behalf, the value Of any asset, 
other than cash, for the purposes of this Act, shall be estimated to 
be the price which in the opinion of the Wealth-tax Officer It would 
fetch If sold In the open market on the valuation date. 

Explanatkin: For the removal of doubts. It is hereby declared that the 
price or other consideration for which any property may be acquired 
by a transferred (sic) to any person under the terms of a deed of trust 
or through or under any restrictive covenant in any instrument of 
transfer shall be ignored for the purpose of determining the price such 
property would fetch if sold in the open market on the valuation date.’ 

From the provisions of Section 7(1) of the Wealth-tax Act It Is clear that 
the valuation of the property Is to be determined on the basis of market 
value meaning thereby that the price that would fetch if it is sold In the 
market. However, these provisions are subject to Rule. 

Mr. Joshi has drawn our attention to Rule 1-BB for valuation of house 
which reads thus - 

'1-BB (1) valuation of house -(1) for the purposes of sub-section (1) 
of section 7, the value of a house which is wholly or mainly used for 
residential purposes shall be the aggregate of the following amounts, 
namely: 

(a) the amount arrived at multiplying the net maintainable rent 
in respect of the part of the house used for residential purposes by 
the fraction 100/8: and 

(b) the amount arrived at by multiplying the net maintainable rent 
in respect of the remaining part of the house, if any, by the fraction 
100/9 : 

Provided that in relation to a bouse which is built on lease hold land, 
this sub-rule shall have effect as if for the fraction 100/8 In clause 
(a) or as the case may be, the fraction 100/9 In clause (b), the fraction 
100/9 and 100/10 respectively had been substituted.* 

The above rule is applicable only In respect of house which Is wholly or 
mainly used for residential purpose and if it is for that purpose, the market 
value can be arrived at by multiplying as enumerated in the said rule. 

Admittedly the present building was not used for residential purpose 
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malnfy or a^olly. tt was wholly used for commercial purpose. Therefore, 
111 our opinion, this ride is not applicable. Mr. Joahl submits that there 
Is no otiler rule In this connection, as Rule 1>BB Is not at all applicable, 
the Wealth'tax OOlcer Is to determine the value of the property only by 
determining the market value as mentioned section 7(1) of the Act 

In view of die above, yw are of opinion that the A.A.C. was not JuatlHed 
to assess the value of the property by using multiplier of 10 times Inasmuch 
as it Is the duty of the Wealth-lax Officer to deteimine the value of the 
building on the basis of market value as enumerated In Section 7(1) of 
the Act Therefore, we are of opinion that the Tribunal was not JusUlled 
In afnrmlng the decision of the AAC who adopted multiplier of 10 times 
(nasmuch as this mode Is not prescribed by the Act as well as the Rule. 

For the reasons stated above, the question Is answered in the negative 
. and. In favour of the Revenue. > 


(1006) 134 Taaatlon 35 (04.) 

IN THE HIGH COURT OF GUJARAT. 

(Before itbn'ble Justice Mr. Rajesh Balia ft 
Honble Justice Mr. S.K. Keshote) 

I.T. Reference No. 320 of 1082. 

Commiaslaner of Income-tax 
▼a. 

Smt. Cbanchalben 

For the Appellant M. J. Thakora 

For the Respondent J. P. Shah 

Decided on 27.11.1905 

CAPITALOAniB—A.T. 1973-73—Blended assete—Ownership thsieot— 
Aaseaaee, widowed mother of karta throwhighqr property Into eonunon 
hotchpoj^ of HUP—Oovt. acqalrtng the property and awarding oom- 
pensatlen)^ the ratio of l/9th to each member of HUP — ITO holdlag 
her to. be absolute aotwlt|istaading thprbiending— Assessing 

capital gains In entirety in her bands — Ass e s s e e disputing the same 
—Trlbiinal without going into the validity of blending and its resuUant 
effect on the rights of the ass essee as an owner vis a vis those of 
other members of HUP aceepted asseaseo's claim — Held, Tribunal 
erred In uot deciding the basic question as to the ownership of the 
propmty on the date of its vesti^ in the State — Property not to 
vest in HUP ipecely on Ue basis of assessae's own admiasien and 
aceeptantie of the same by eequisition authority — I s s ue remitted 
back to i^nnal for fresh determinetion. 
inepmeriax Act. 1961 —Section 45. 

FACTB 

Assessee a widow of one Shrt H.J. Dodhia, came to acquire one land bearing _ 
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survey No. 224/1 upm the partial partition of the assets qfthe HUFetf which 
her husband was the Jearta.Thi8landbecanwthe8ul}lectmatterqfcwqulsttlon 
proceedings. The assesses by her declaration dated 14.8.70 threw the land 
into hotchpotch of the HUFqfwhlch her son teas the karta and whose ether 
members wee N.H. Dudhia, hts wife and six sons, ^/ter this Uendtng, a 
request was placed with acquisition authorities for disbursement oj amount 
oj compensation (n the ratio of l/9lh to each member of the HUF. By on 
awarddatedS.4.71 thecdmpensatkmwasdistiibutedinthemannerrequested 
for. The assess^ in her return of Income for A.Y. 1972-73 did not qffer any 
capital gains for taxation on the ground that 1 /9th share in the compensation 
given by the GouL did not result In capital gains to the extent to attract 
taxable tiabOtty. Pejecting the contention qf the assessee, the JTO assessed 
the capital gains In entirety tn the hands of the assessee on the ground 
that afetnale member cannot throw her property Into the common hotchpotch 
by a mere declaration as a coparcener could and therefore rwtwtthstandtng 
the act of blending, the assessee continued to be ihe absolute owner of the 
property. Her first appeal before AC failed. The Tribunal however, on second 
appeal by ihe assessee held that the assessee having accepted the posttton 
thatproperty blended toHUFInthedeedofpartledpartttiondated 18.8.1970, 
she was then estopped from contesting that the property did not belong to 
HUF, The Tribunal accordingly held that assessee was assessable only on 
1 /9ih of the conqHsnsatUm received because qf partial partition of the HUF 
of N.M. Dudhia. Revenue then filed this reference petition contesting the 
validity of Tribunal's decision. 

DECISION 

The court held that Tribunal had fallen in error In applying the principle 
of estoppel. The assessee was nowhere claiming that the property did not 
belong to HUF or she had more than l/9th share in the property. However, 
Tribunal failed to appreciate that department was not estopped from going 
into the validity of act of blending keeping in view the principles of law 
alliecting the transaction and computing the Income accordingly. Whether 
the assessee's own action In throwing her property into the common 
hotchpotch had any legal eilect or not to divest hnr of that property tn 
law and vest it in HUF was a question which the fTO Was Very much 
competent to go into and was noil estopped from going into and applying 
the correct law as It ought to be. if In law as a result of such transaction 
the property at one time vesting in one of the clalm^ts resulted In transfer 
the right of such persons Into* other persons, iximputatlon of capital 
gAlns would have td be determined In accordance with existing slthatlon. 
If in law no transfer of property oould have taken place and the Original 
owner continued to lemain iri law thb owner of the property the capital 
gains' amuld be assessed In the hatids of siich owner and disbutiement 
of compensation would only amount to application of the cbhtpensatlon 
received by the owner. Tribunal, therefore, erred In not determining the 
basic question of oamershlp of the property a on the date of vesting of 
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the property In the state. Without answering this basic question, the 
Tribunal made the mistake of deciding the question of taxing of capital 
gains. Reacting to the contention of the assessee that by throwing the 
property in the common hotchpotch she could have given a giA to the 
HUF or the same could be considered as family arrangement, the court 
remitted back the case to the Tribunal for fresh examination and decision 
in the light of facta before it. 

Full text of the Judgment is glTcn below: 

JUDGMENT 

fRq/esh Bcdia, J.) 

At the instance of the Revenue the following three questions of law have 
been referred to this court for its opinion by the Income Tax Appellate 
Tribunal, Ahmedabad Bench ‘A*, which arose out of its order in ITA No. 
1989/Ahd/77-78 for the assessment year 1972-73: 

‘1. Whether on the facts and in the circumstances of the case, the 
Appellate Tribunal was right in laV holding that the assessee was 
liable to pay capital gains tax only on l/9th of the compensation 
because of partial partition of the HUF of Natverial M. Dudhla? 

2. Whether the Tribunal was correct on the fact and circumstances 
of the case in deciding the question of taxing the capital gains 
as it did without considering the contention of the revenue that 
blending of the property by the assessee through declaration was 
not valid? 

3. Whether on the facts and in the circumstances of the case, a female 
member can throw or blend her personal property into the common 
stock of HUF?' 

2. The facts necessary for the present purposes as found by the Tribunal, 
may be stated briefly. The assessee is widowof Harllal J. Dudhla. Qn partial 
partition of the assets of the HUF of which Harllal J. Dudhla was the Karta. 
the land bearing Survey No. 224/1 aloi^ with shares of Calico Mills and 
some cash came to be allotted to the assessee. The land had been-subject 
matter of acquisition proceedings. By declaration dated ^4-8-1970 the 
assessee who was living with her son Natwarlal, Natwarlal’s wife and six 
grandsons purported to throw the subject plot of land to the common 
hotchpotch of HUF headed Ity Natwarlal H. Dud^ of which she was a 
member, and a request for disbursement of the amount qf compensation 
to each member of the HUF in the respective shares... namety l/9th, was 
made to the Land Acquisition Officer on 3rd October, 1970. The award 
was made on 5-4-1971. determining the compensation. The assessee did 
not offer any amount for being taxed und«’ the head capital gaffis. Her 
case was that she had only l/9th share in the land aAm the same was 
blended with the common hotchpotch of the HUF ofi 14n8-1970 and on 
re-partlUon under partition deed dafed 18-8-1970i. received only 
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with the decision of the reference. The reference stands disposed of 
accoitllngly with no order as to costs. 


(1096) 134 Tuatton 70 (Oit).) 

IN THE HIGH COURT OF GUJARAT 
(Before Honhle Justice Mr. Rajesh Balia & 

Honlile Justice Mr.S. K. Keshote) 

Weallh-tax Reference No. 20 of 1982 
Commissioner of Weslth>tax 
vs. 

Shrl Gliisbchandra Chsndrashanksr 

For the Appellant B.J. Sbelat 

For the Respondent J.P. Shah 

Decided on : 0.11.1995 

VALUATION—Valuation of share of a partner In a firm — Firm owning 
building Included In assets as per balance sheet which was otherwise 
exempt from tax — WTO Inclndlng the same in assessments of the 
firm and consequontljr decreasing the exemption — Held, net wealth 
of the Arm to be assessed after excluding the assets exempt. 

Wealth-tax Act. 1957 — Section 4 & 5(l)(ii) 

FACTS ft DECISION 

Hie assessee is a partner In a Arm. While calculating quantum of exemption 
u/s. 5(1)(11), the WTO Included the value of building Included In the assets 
of the firm as per Its balance sheet and consequently decreased the value 
of exemption. The Tribunal directed the WTO to re-work the benefit given 
to the assessee u/i. 5( 1)(11) by excluding from the purview of the said section 
only those lands and buildings belonging to the firm which would otherwise 
be exempt u/s. 5( 1) of the Act. Being aggrieved, the revenue tiled reference. 
The Honble Court held that for purposes of determining Interest of a 
persons Inpartnershlp, net wealth of the Arm has to be assessed as distinct 
from the net assets of thq Arm. The definition of net wealth makes it 
abundantly clear that for^ arriving at any sum total of net wealth, the 
aggregate value of all assets has to be made in accordance with the 
provisions of the Act. Sub«clause (1) of section 5 also makes It clear, the 
Beneflt u/s 5(l)(li) has to he worked out by excluding the value of those 
land and building of the firm while computing the net wealth of the Arm 
for purpose of ascertaining the assessee's share to be Included in his total 
wealth which would otherwise be exempt u/s 5(1) of the Wealth-tax Act. 
1957. : . 

FttH text of the Judgment |s given on next page : 
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JUDOIOniT 

(Rcyesh Balki, J.) 

1. The asaessee had Intereat In the firm of M/a. Bharat Weaving and 
Manulacturlng Company, being a partner thereof. While calculating the 
quantum of exemption under aectlon 5(l)(il). The Wealth Tax Olllcer 
excluded the value of the building Included In the aaaeta of the Qnn aa 
per ita balance aheet and conaequentfy decreaa^ the value of exemption. 
On appeal the Aaalatant Appellate Commlaaloner confirmed the order of 
Wealth Tax Olllcer. However, on further appeal the Tribunal found In favour 
of the aaaeaaee that he waa entitled to the aald exemption. The Tribunal 
directed the Wealth Tax Olllcer to retvork the benefit given to the aaaeaaee 
under aectlon 5(1)(11) by excluding from the purview of the aald aectlon 
only thoae landa or building belonging to the firm adilch would otherwlae 
be exempted under Section 5(1| of the' Act On theae facta, the Tribunal 
had referred the following queatlona of law for the decision of thla Court 
at the Inatance of Commlaaloner of Wealth Tax : 

* 1. Whether on the facts and in the circumstances o the case the value 
of the building Included in the aaaela of the firm la to be excluded.? 

2. Whether on the facts and In the circumstances of the case the benefit 
under Section 5(l)(il) should be woriced out by excluding from the 
purview of that section only those lands or building belonging to 
the firm and otherwise exempted under section 5(1) of the W.T. 
Act.* ! 

2. Both the learned counsel for the parties candidly staled that the answer 
to the question shall be governed by the principle enpnclated In the case 
of C.W.T. vs. Maheskumar R. Patel reported In Taxman 1995(2) Vol. 79, 
page 179 In favour of the aasessee and the Wealth Tax Officer Is required 
to give relief under Section 5(l)'on the assessment of the wealth of the 
aasessee as per the principle enunciated therein. In the aforesaid case, 
alter referring to various provisions of the Wealth Tax Act and Rules framed 
thereunder, more particularly the definitions of ’the assets' ‘net wealth' 
section 4 of the Wealth Tax Act, and Rule 2 of the Wealth Tax Rules, the 
Court concluded as under: 

*From the reading of the aforesaid provisions. It Is apparent that for 
the purpose of determining interest of a person in a partnership 'net 
wealth' of the firm has to be assessed as distinct from the 'net assets' 
of the firm. The definition of 'net wealth' makes It abundant^ clear 
that for arriving at any sum total of net wealth the aggregate value 
of all assets has to be made 'In accordance with the provisions of the 
Act’. The provisions of the Act include Section 5 as well which reads 
as under: 

*6, The assets described in various sub-clauses of section (1) subject 
to overall tlialt of valuation presented in sub-section lA are not to 
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be included in computing 'net wealth' of a person, though such are 
assets of the person:* 

If net wealth of the firm is to be assessed in terms of rule 2 in accordance 
with the provisions of the Act, obviously the assets which are not to 
be included and same cannot be made a part of the Interest of a person 
in the partnership firm referable to net wealth.* 

3. In view of the aforesaid decision of this Court, we answer question No. 1 
referred to above that value of the building included in the assets of the 
firm has to be excluded while computing the net wealth of the Qrm for 
the purpose of ascertaining the share of the assessee in the net wecdth 
of the firm to be included in the net wealth of the assessee under Section 
4 of the Act. Our answer to question No. 2 consequently is that n the 
facts and circumstances of the present case, benefit under section 5(1)(11) 
had to be worked out by excluding the value of those land and building 
of the firm while computing the net wealth of the firm for the purpose 
of ascertaining the assessee's share to be Included in his total wealth which 
would otherwise be exempted under Section 5(1) of the wealth Tax Act. 
No order as to costs. ' ' 


(1996) 134 Taxation 73 (Raj.) 

IN THE HIGH COURT OF RAJASTHAN 
(Before Hon'ble Justice Mr. V. K. Slnghal & 

Hon'ble Justice Mr. M. A. A. Khan) 

O.B. I T. Reference No. 80 of 1986 & 49 of 1987 
Commlsaloner of Income-tax 
va. 

The R^lasthan State Cooperative Bank 

For the appellant G. 8. Bapaa 

For the respondent 8. M. Mehta 

Decided on 23.4.1996. 

EXEMPTION — Assessee olaimiag income arising from investment of 
reserve funds in Government Securities to be exempt from tax — Held, 
income racalvad on Invwtnwnts of non-banking nature and hence 
liable to be taxed, 

Income-tax Act. 1961 —Set^n 80P(2}(a)(i). 

PACTS 

The asaeaaee la a Cooperative Bank and registered under the Societies Act 
for carrying on business activity by borraviry and lending fnoney and it 
had itwesied money in Gout, securities both In Central as wetL aa State. 
According to the department the tnueatment of the reserve and other funds 
would have to be governed by the proutsions contained in aectUmSS^the 
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Regasthan Oopperottue Societtes Act. The revenue considered that this 
Investment had been made In contraventkm of the Societies Act and the 
(ncome earned on such blues tment cannot be sold to be related to the banJeir^ 
business and, therefore, not exempt The cnw considered that the fnueat* 
ment qf the bank fimds In securities Is also a banking business and, 
therefore, the tnedme fherefrom was exempt. Not taking permission from 
the Registrar would not have the character of non-banking business. The 
Tribunal also held that the Investmmt made In Coot Securities or stock 
In trade Is an Income which Is exempt u/s SOP. Being aggrieved, the revenue 
sought reference. 

DKCISlOlf 

It was an admitted position that the provisions of the Banking Regulation 
Act have been compiled with and the Investments made are In accordance 
with the Banking Regulation Act and ar^ stock In trade. The matter came 
up before the Apex Court In the case of Madhya Pradesh Cooperative Bank 
vs. Additional crr( 1966) 218ITR 438 where provisions of section 81 which 
Is now equivalent to section SOP were considered. It was found that In 
accordance with the Instructions of Madhya Pradesh Govt, the Cooperative 
Bank do not have an absolute and unfettered right to withdraw the same 
whenever It likes. It was held that the interest earned from the securities 
cannot be considered to be stock In trade and the income of interest oh 
the Govt. Securities placed with the State Bank of India or the Reserve 
Bank of India cannot qualify for exemption u/s. 81. It was considered 
that Investment of reserve funds and securities Is not to meet the possible 
eventualities to psy all the depositors and was not considered to be 
circulating capital or stock In trade. In view of the Judgment of the Apex 
Court, the Interest earned on securities Invested by banks Is notft^banking 
business as the said Investment is neither circulating capital nor stock 
in trade and the cooperative bank has no absolute or unfettered right to 
withdraw the same whenever It likes. It can be withdrawn only In the 
proceedings of winding up of the cooperative society. The Tribunal therefore, 
was not Justilled in holding that Income from Investment of reserve funds 
was exempt u/s. 80P. The other quesUoi^s whether it had obtalned permission 
under the'SocieUes Act or not Is onfy academic. The medn Issue was whether 
it was stock In trade or a circulating capital. It open to the assessee 
to satisfy as to whether the said Investment was In accordance with the 
provisions of section Screed with rule 54 or In accordance with rule SS 
and 56 and whether the Investment should be considered as stodt In trade 
or clrcdlaUng capiHal. If It is found that such Investment Is a stock In 
trade or circulating capital then the exemption to that extent would be 
given. 

Casa lafenrad to: 

MJ>. Ck)opejutpefBankvs.AddL C/T11996) ISOTax^lpn 765; 218 ITR 438 
(SC) , 
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Full text of the Judgement le given below: 

JUDOliBNT 

(V.K. Singhal . J.) 

In Income Tax Reference No. 80/86 the Income^ Tax Appellate Tlribunol 
has referred the following questions of law arising out of Its order dated 
13.8.1985 In respect of assessment year 1080'81 under section 25611) 
of the Income Tax Act, 1961. 

“Whether on the facts and in the circumstances of the case, the Tribunal 
was justified in holding that the Income of Rs. 35,69,868/- from 
Investment of reserve funds is exempt under Sec. SOP of l.T. Act. 1961? 

Whether on the facts and in the circumstances of the case the Tribunal 
was justlfled in not holding that the reserve and other funds Invested 
in the modes prescribed under sec. 63 of the Co-operative Societies 
Act. was Investment of non-baiddng nature, particularly when iu> 
permission of the Registrar to utilise the same for banking business 
has been obtained by the assessee and that income arising therefrom 
was Income from non-banking assets not liable for deduction under 
sec. 80P |2)(a)(l) of the l.T. Act. 1961, * 

The assessee is a Co-operative Bank and was formed as a Co-operative 
Society under the Rajasthan Co-operative Societies Act for carrying on 
the business of the activity of borrowing and lending money and it had 
invested money in government securities both in Central as well as State, 
according to the department, the investment of the reserve and the other 
funds would have to be governed by the provisions contained in section 
63 of the Rajasthan Co-operative Societies Act. The total investment which 
was made by the assessee was to the tune of Rs. 4.83 crores. 

According to the Department, this investment was considered to have been 
made in contravention of the provisions of sec. 63 of the Rajasthan Co¬ 
operative Societies Act without permission of the Registrar, Co-operative 
Societies and. therefore. It was considered that the income earned on such 
investments cannot be said to be related to the banking business and, 
therefore, cannot be exempt under sec., 80 P(2) (a) (I) of the l.T. Act. The 
Income of Rs. 35.70 lacs was accordingly taxed. 

The appeal was preferred to the G.I.T. (Appeals) which has considered that 
the investment of the banks funds is also a banking business and. 
therefore, the incoiiie from such investment is attributable to the banking 
business and, therefore, exempt under section 80-P(2)(a)(i). It was con¬ 
sidered that merely because the permission was not taken from the 
Registrar of Co-operative Societies the investment would not have the 
character of non-banking assessee. 

The revenue challenged the matter before the Tribunal iMiete a decision 
given by this court was also taken into consideration and it was considered 
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that the investment made In gove rnmen t securities or stock In trade Is 
the income which is exempt under sec. 60P. 

In Income Tax Reference No. 49/87, the Income tax Appellate Tribunal 
has refiened the following three questions of taw aiisiifg out of its order 
dated 3.6.1086 in respect of the assessment year 1978-79 and 1081-82 
under section 256(1) of the Income Tax Act. 1061. 

1. Whether on the facta and in the circumstences of the case the 
Tribunal was justified in holding that the investment of the reserve 
and other funds in various securities did not require the sanction 
of the Registrar of the Co-operative Societies u/s. 63 of the Co¬ 
operative Societies Act? 

2. Whether on the facts and in the circumstances of the ‘case the 
Tribunal was rl^t in holding-that such investment could be said 
to be of banking nature? 

3. Whether on the facts and in the circumstances of the case the 
Tribunal was right in holding that the Income from such investment 
could be said to be from banking business and exempt u/s. 80P(2)(i) 
of the I.T. Act. 1961? 

In this case the brief facts are that the assessee is a co-operative bank 
which is formed as a co-operative society under the Rajasthan Co-operative 
Societies Act for the only purpose of cmrrylng on the business of banking 
as co-operative society. The assessee society, apart from carrying on the 
activity of borrowing and lending, had Invested monies in government 
securities both In Central as well of the State and also with other co¬ 
operative Banka. The Investments of the reserve and the other funds would 
have to be governed by the provisions contained in section 63 of the 
Rajasthan Co-operetlve Societies Act. It was found by the assessing 
authority that necessary permission as contemplated under section 63 
of the Rajasthan Co-operative Societies Act has not been obtained and 
on that basts the Income was held taxable and not exempt under sec. 
80 P (2)(a)(l). The Tribunal found that the term banking business has not 
been dellned under the Act and the term has to be given its meaning as 
given by the Banking Regulation Act. 1949 and by the Reserve Bank of 
India Act. 1934. Under sec. 3 of the Banking Regulation Act specUlc 
provision is made regarding the said Act applying to the co-operative 
societies formed for the purpose of carrying on the business of banking. 
The objects of the Bank as contained in clause 3 of its by-laws are as 
under :- 

a. To promote the economic interest of the members of the Bank in 
accordance with the Co-operative principles ; 

1). T^o receive money on current savings, fixed deposits or other 
acedunts and to raise or borrow from time to time such sums of 
inoney as may be requlr^ for the purpose of the bank: 
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c. to grant loans to co-operative institutions registered or deemed to 
be registered under the Act and other memboa enrolled as per 
provisions of the t^e-laws : 

d. to lend money or grant over-<hrafU to. or to open cash credit for. 
depositors and members of the bank's staff on the security of (i) 
Ox^ deposits : (ii) Govt. Securities ; and (US other securiUes 
approved by the Registrar and also to grant clean over drafts to 
depositors who are at least nominal members, according to rules 
framed by the board ; 

e. to serve as a balancing centre for all co-operaUve banks and 
securiUes in the State: 

f. to undertake in land exchange buslnesa by coUecUng or discounting 
bills of exchange and bundles or to issue demand drafts. The 
discounting of bills shall be for those adio are atleast nominal 
members according to rules framed by the board ; 

g. to receive for safe custody securiUes. ornaments and valuables; 

h. to buy and sell for legiUmate Investmentof surplus funds, securiUes 
of the Government of India or of the Government of Rajasthan or 
other securiUes apecined in clause (a), (b), (c) and (d) of SecUon 
20 of the Indian Trust Act. 1982 and to act as agents for co-operative 
InstltuUons for purchase and sale of such securiUes ; 

1. to open branches were ever necessary in its area of operation with 
the previous approval of the Reglstran and 

j. generally undertake such acUvilies as may be conducive to the 
attaining of the above objects. 

Under secUon 3 which ‘reads' Act to apply to co-operaUve SocleUes in 
certain cases, nothing in this Act shall apply to (c) any other co-operative 
society except in the manner and to the extent specined In part V. 

In secUon 5(6) the Banking has been defined and the banking means the 
accepUng for the purpose of lending or Investment, or deposits of money 
from the public, re-payable on demand or otherwise and withdrawable 
by cheque, drail, order or otherwise. 

Section 5(c) deflnes ‘Banking company' as any company which transacts 
the business of.banklng in India. SecUon 6 gives the forms of business 
in which banKlng companle&may engage which has been detailed out in 
clauses 4(a) to (c). The relevant clause (a) Is as under: 

* the borrowing raising, or taking up of money for the lending or 
advancing of money either upon or wHhoht security; the drawing 
making,accepUng, discounting, buying,selling, collecUoniuiddealing 
In bills of exchange, bundles, promissory notes, coupons, drafts, bills 
of loading, railway receipts, warrants, deboitures, cerUflcates, scrips 
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and other tnstrumenta and other securities whether transferable or 
negotiable or not; 

the granting and issuing of letters of credit traveller's cheque and circular 
notes: the buying, selling and dealing In bullion and specie the buying 
and selling or foreign exchange Including foreign bank notes; 

the acquiring, holding, issuing on conunlsslon underwriting and dealing 
instock bonds, obligation, securities and Investments of all kind etc. 

Clause (d) 

The elfecUng, Insuring, guaranteeing, underwriting, or participating in 
managing and canylngout any Issue, public or private, of state, municipal 
or other loans or of shares, stocks debentures or debenture stock of any 
company, corporation or association and the lending of money for the 
purpose of any such Issue. 

Approved securities have been deRned in sec. B(a) to mean securities in 
which a trustee may Invest money under clauses (a), (b). (c) or (d) of sec. 
20 of (he Indian Trust Act, 1982. Clause 3(h) of the bye-laws provide for 
Investment of its funds in the securities specified in clauses (a), (b), (c) 
and (d) of the Indian Trust Act. 1982. The provisions of sec. 24 speak 
of maintenance In cash, gold or unencumbered approved securities to the 
extent 6lr20% of the time and demand liabilities. Sub-clause 2A of section 
24 further, specifies that a scheduled bank in addition to the average daily 
balance as required by section 42 of the RBI Act, .1934 shall maintain 
in cash, gold or unencumbered approved securities atleast to the tune 
of 25% of its total demand and time liabilities in India. 

Section 42 says that the average dally cash balance to be kept with RBI 
would not be less than 3% of Its demand and time labilities to which 
effect a return had to be filed by all banks. It has been added further 
that the RBI by means of a notification can increase the cash reserve upto 
15% of the demand and time liabilities and for failure to maintain the 
reserves, penalty has been provided in sub-clause 4 of sec. 24 of the RBI 
Act. The assessee bank was found to be a scheduled bank specified In 
llnd schedule. Taking Into consideration these provisions it was'found 
that the business of the bank is not governed by the Co-operative Societies 
Act, but it Is regulated by RBI Act anc^the Investment and government 
securities are approved securities and as such the investment is banking 
business and as such the Investment is banking business entitled for 
exemption under sec. 80 P (2) (a) (1). 

Learned counsel for the assessee has relied on the decision of this court 
in the case of AddUtoned Commissioner Income Tax vs. Rajasthan Slate Co¬ 
operative Bank Ud. (1987) 163ITR 213. which was in respect of the matters 
pertaining to assessment years 1962-63, 1963-64. 1964-65 and 1965-66. 
The provisions of section 8 l(v) were considered port materia to sec. 14(3Kv) 
of the Income Tax Act. 1922 and that of section 81(l)(a) of the 
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Income Tax Act, 1961 were considered as pari materia to so^. 14(3)U1) of 
the Income Tax Act 1922, and It was held that the Income hy way of Interest 
earned by government securities by the Co-operative bank is exempt lipm 
Income tax under sec. 1(0 (a) of the Income Tax Act. 1961, if the said 
securities are held as stock in trade and sec. Sl(v) of the Act is not 
applicable to it. 

The provisions of sec. 81(i)(a) are also in respect of a society for carrying 
on business of banking or providing greater facilities to its members, the 
provisions of sec. 80 P(2)(a)(i) therefore are similar to them. In respect 
of the provisions of sec. 81(iHa). it was observed by this court that the 
income way of Interest earned on Oovemment securities held by a co¬ 
operative banking insUtuUon is exempt from income-tax under section 
81(i)(a) of the Act of 1961, if the said securities are held by the bank as 
its stock in trade and section 81 (v) of the Act is not applicable. The principle 
which has been laid down in the above case are stated to be fully applicable 
to this reference. 

The case of the assessee before the assessing authority was that under 
clause 4 of the Bye laws of the Bank, the reserve fund will belong to the 
bank and is to be Invested in any of the securities specified in section 
20 of the Indian Trust Act. 1882 or in any manner directed by the Registrar. 
Section 63 of the Co-operative Societies Act, 1965 also prescribes the 
manner under which the societies could invest the funds. Rule 54(4) 
contemplates that the reserve fvmd of the society could be utilised with 
the sanction of the Registrar to meet the unforeseen losses, specific claims 
of creditors and to tide over other financial needs, at the time of exigency. 
The Income tax olficer found that the transfer of the prescribed percentage 
of profit to reserve fund is required under sec. 62 and Rule 55 of the Co¬ 
operative Societies Rules, 1956 contemplates that such fund will be 
invested in any of the mode prescribed under sec. 63. Under the provisions 
of Rule 55(2) the Registrar may by general or special order permit a co¬ 
operative society to Invest reserve fund or portion thereof for its own 
business. Since, no permission was taken from the Registrar, it vras 
considered that the investment of reserve funds was not the bank business. 
In respect of building fund, it was found that the provision of Rule 54(4) 
contemplates that the society may with the previous sanction of the 
Registrar invest the whole or part of the funds for the purchase, for lease 
of land or in acquisition, construction or renewal of the building that may 
be necessary to conduct the business. For this fund also, no sanction 
of the Kegisirar was taken and, therefore, it was considered as non-banking 
nature. In respect of other funds, no specific argument was raised and 
the funds were of mandatory nature. Since there were no instructions of 
the RBI or permission it was considered that it is also for non-banking 
purposes and the Income is not exempt. Section 63 of the Rajasthan Co¬ 
operative Societies Act is as under 

63. Inveatnient qf funds - (1) Except as otherwise provided in 
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sub-section (2), a co-operative society shall invest Its funds In one or more 
of the following- 

(a) Central Co-operative Bank: 

(b) Apex Bank; 

(c) In the shares or securities or debentures issued by any other co¬ 
operative society with limited liability; 

(d) in any other mode permitted by the rules or by general or special 
order of the Government; 

(2) A co-operative society may deposit its funds for temporaiy period in 
such manner as may be prescribed.* 

In appeal before the Commissioner of Income Tax, provisions of sec. SOP 
were also taken Into consideration and It was found that the Ihct that 
the appellant Is a co-operative society Is not denied that the banking 
business is being carried on and that investment of reserve funds have 
been made without permission of the Registrar or the Chairman of the 
Reserve Bank. Mere permission of the Registrar as required under the Co¬ 
operative Societies Act and rules made thereunder would not result In 
a situation that income which is otherwise attributable to the banking 
business would not be considered as attributable to banking business. 
In the appeal before the Income Tax Appellate Tribunal, the revenue 
contended that since the action has been taken by the assessee contraiy 
to the provisions of Co-operative Societies Act itself, therefore, it would 
be outside the ambit of the banking business carried on by the assessee. 
The Tribunal has taken into consideration the provisions of sec. 5-A of 
the Banking Regulation Act, 1949 and section 24 which are as under : 

Section 5(A) Act to override bye-laws etc: 

(1) The provisloiu of this part shall have effect, notwithstanding 
anything to the contrary contained In the bye-laws of a co-operative 
contained in the bye-laws of a co-operative society, or in any 
agreement executed by it, or In any meeting, or by Its Board of 
directors or other body entrusted with the management of its 
affairs, whether the same be registered, executed or passed, as 
the case may be, before or after the commencement of the Banking 
Laws (Application to Co.op Societies) Act, 1965. 

(2) Any provision contained in the bye-laws, agreement or resolution 
aforesaid shall, to the extent to which it Is repugnant-to the 
provisions of this part, become or be void, as the case may be. 

Sec. 5(a) Interpretation :- In this Act, unless there is anything repugnant 
in the subject or context - 'Approved securities* means securities in which 
a trustee may Invest money under clause (a), clause (b) clause (b3), clause 
(c) or clause (d) of sec. 20 of the Indian Trust Act. 1882. 

Section 24. Maintenance of a percentage of assets:- 

--;;- - 
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(1) Every Co-operative Bank shall maintain In India In cash, gold or 
unencumbered approved securities, valued at a price not exceeding thC 
current market price, an amount whidi shall not at the cost of business 
or any day be less than 20% of the total of Its time and demand liabilities 
in India. 

It was admitted position before the Tribunal that the provlsloiu of the 
Banking Regulation Act have been complied with and the investments made 
are in accordance adth the Banking Regulation Act and are stock In trade 
which has so been considered in the years IB62-63. 1963-64, 1964-65 
and 1965-66. 

The Apex Court in the case of M.P. Co-operatloeBankvs. Addl. C.J.T. (1996)- 
218 ITR 438 was Interpreting the provisions of section 81 which Is now 
equivalent to section 80P of the Income Tax Act. 1961 and considered 
whether under the investment and securities of the reserve funds can be 
said to be a circulating capital or stock in trade. It was found that In 
accordance with the instructions of M.P. Government the Cooperative bank 
do not have an absolute and un-fettered right to withdraw the same 
whenever it likes. It was held that the Interest earned from the securities 
cannot be considered to be stock in trade and the Income of Interest on 
the government securities placed with the State Bank of India, Reserve 
Bank of India cannot qualify the exemption under section 81. 

Counsel for the Revenue did not Join issue on the proposition that If 
circulating capital or stock-in-trade of a cx>-operatlve bank is invested In 
securities, interest earned thereon would be Inconm from banking business 
and would, therefore, qualify for exemption. However, cafr the investment 
in securities of the reserve fund be said to be Invested of circulating capital 
or stock-in-trade, more so when It is noticed that the co-operative bank 
dues not have an absolute and unfettered right to withdraw the same 
whenever it liked? We have noticed that the co-operative bank is legally 
obliged to place certain government securities with the State Bank / 
Reserve Bank and these securities cannot be withdrawn by the said bank 
at its sweet will and can only be withdrawn in certain situations referred 
to earlier. Diat is because the investment of the reserve fund in securities 
is not to meet the probable eventuality to pay off the depositors should 
they demand the same. It is. therefore, difllcult to comprehend how such 
Government securities relating to reserve fund can be considered the 
bank's stock-in-trade or circulating capital. It is clearly understood in 
banking parlance that circulating capital is that which is put into cir¬ 
culation or turned over to earn proOts. Government securities comlpg out 
of the reserve fund which cannot be easily encashed and which can be 
utilised only wen the contingencies mentioned therein arise cannot be con¬ 
sidered to be circulating capital or stock-in-trade. It is more or less in 
the nature of a fixed asset of the society, being out of circulating for, an 
Indeflnite period. It is, so to say. at arm's length from the normal banking 
business to be utilised on the happening of certain events', events which 
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may virtually bring a cessation of the business. If that be the purpose 
and object of setting apart the funds in the form of the Government 
securities and the like, it cannot be reasonably contended that the funds 
placed in cold storage continue to constitute the bank's stock-in-trade 
or circulating capital. Learned counsel for the Revenue was. therefore, 
right in contending that the case law died at the Bar by learned counsel 
for the assessee cannot come to the rescue of the assessee. 

In the light of (he law laid down by.the Apex Court it has to be seen as 
to whether the income la from banking business so as to entitle for 
exemption. The Apex Court has made a dlsUncUon between the Investment 
for securities of reserve funds and considered it to be not an Investment 
by circulating capital or stock in trade when the bank does not have an 
absolute and unfettered right to withdraw the same whenever it likes. The 
provisions of Rule 56 and 56 of the Rajasthan Co-operative Bank Rules, 
1966 are as under:- 

55. Object and Investment of reserve fund: - (1) A reserve fund maintained 
by a co-operaUve society shall belong to the society and is intended to 
meet unforseen losses. It shall be indivisible and no member shall have 
any claim to a share in it. 

(2) A co-operative society shall not invest or deposit in reserve fund except 
in one or more of the modes mentioned in clauses (a) to (d) of Section 
63 of the Act: 

Provided that the Registrar may. by general or special order, permit any 
co-operative society or any class of co-operaUve societies to invest the 
reserve fund or a portion thereof in its own business: 

Provided further that in the case of a society constituted with the object 
of co-operative Housing on a co-partnership basis, the Reserve fund may 
by utilised for expenditure on the maintenance, repairs and renewal of 
the buildings of the socle^ and in the case of a processing society the 
Reserve Fund may be utilised in the acquisition, purchase or construction 
of land, building and machinery. 

(3) No co-operative society vdiose reserve fund has been separately Invested 
or deposited shall draw upon, pledge or otherwise employ such fund, except 
with the sanction of the Registrar previously obtained in writing. 

(4) The Reserve fund of a society shall be available, with the sanction of 
the Registrar, for being utilised for any of the following purposes, subject 
to the conditions that the amount drawn shall be reimbursed as directed 
by the Registrar unless the Registrar, dispences with such reimbursement 
in special 

(i) to meet unforeseen losses Incurred by the society; 

(li) to meet such claims of the creditors of the society as cannot 
otherwise be met; and 
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(Ui) to provide for other financial needs in times of special scarcity. 

56. Disposal of reserved fund on winding up of a co-operative soclety:- 

(1) On the winding up of a co-operative society, the reserve fund together 
with the other funds constituted by the society In accordance with its bye¬ 
laws, shall be applied by the liquidator to the discharge of such liabilities 
of the society as may remain undischarged out of the assets of the society 
in the order- 

la) the debts of the society: (b) the paid-up share capital: and (c) for 
dividend upon paid up share capital at rates not exceeding six 
percent for any period or periods for which dividend has not been 
paid; or such dividend upon paid up share capital as will bring 
the dividend to the maximum rate for any period for which the 
dividend at a rate lower than the maximum speclfled has been 
paid. No dividend shall however, be paid on share capital if the 
bye-laws of the society do not provide for payment of dividend. 

(2) Any surplus funds remaining after the payments mentioned In sub- 
rule (1) shall be utilised In the following manner and subject to the following 
conditions, namely:- 

(a) In the case of a co-operative society, other than a financing bank 
(1) the surplus funds shall be applied to such object of public 
utility as may be selected by the general body of the dissolved 
society at a meeting and approved by the Registrar. (It) If within 
thirty days after the Issue of notice by the liquidator appointed 
to wind up the affairs of the society, the general body falls to make 
any selection that Is approved by the Registrar, the Registrar may 
place the surplus funds at the disposal of the State Co-operative 
Union, to be utilised in the manner as may be directed by the 
Registrar. 

(b) In the case of a Onanclng bank, the surplus funds shall be assigned 

by the Registrar to the reserve funds of any other financing bank 
or banks to which the societies working In the area In vdiich the 
financing bank which is being wound up carried on Its operations, 
are aUlllated. If there is no financing bank working In such area, 
the registrar shall Invest the amount In the state government Bank, 
untlll a new financing bank Is formed in such area in which case 
the funds shall be credited to the reserve fund of such financing 
bank. 

The above provisions can be compared with the M.P. Government tnstruc- 
tlon dated 7.10.1960 which was considered by the Apex Court In the case 
of M.P. Co-operative Bank and on the basis of which it was considered 
that Investment of reserve funds and securities is not to meet the probable 
eventuality to pay off the depositors and wxm not considered to be a 
circulating capital or stock-in-trade. The language of Instruction dated 
7.10.1960 Is as under 
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(c) Apex Bank: 

The reserve fund of the apex bank shall be fully Invested outside Its 
business m the goveminent securities. No part of its reserve fund should 
be utilised as Its working capital, 

3. All investments of reserve fund shall be specially marked as Reserve 
fund investment* and shall be shown separately In the annual balance- 
sheets. The reserve fund deposits at every level shall cany the maximum 
rate of Interest which a central Bank or apex bank pays on fixed deposits 
for longest period or three per cent... which ever Is higher. No part of the 
reserve fund deposits shall be drawn without the previous sanction of the 
Registrar. In the case of apex bank. Central Banks and large-sized sodetlea 
and in the case of other primary societies without the permission of the 
Deputy Registrars. Such approval can be given when the amount is either 
required to meet losses, or , vdien the society Is to be wound up. These 
eventualities will, however, be very rare.” 

The decision relied by the learned counsel for the assessee caiuiot be 
considered to be good law In view of the judgment of the Apex Court referred 
to above and the provisos of Rajasthan Cooperative Act and Rules, referred 
to above, from which It Is evident that the Interest earned on securities 
imrestments by the bank Is not a banking business as the said investment 
is neither of circulating capital or stock In trade or co-operative bank as 
has no absolute or un-fettered right to withdraw the same whenever It 
likes. It can be withdrawn only In the proceedings of wlndlng.up of the 
co-operative society. In these circumstances, we are of the view that the 
Income tax Appellate Tribunal was not jusUQed In holding that the income 
of Rs. 35,69,868/- from Investment of reserve funds Is exempt under 
section SOP of the Income Tax Act 

So far as second question In Reference No. 80/86 and first question in 
Reference No. 49/67 Is concerned, though It remains Only of an academic 
Interest because the.income derived from the Investment of the reserve 
funds was not considered to be the income from banking business. It is 
however, observed that simply because the permission was not taken from 
the Registrar, Co-operative Societies, for Investment In a particular mode, 
the Income derived will not change Its character. 

In reference No. 49/87, a question has been referred on the basis of reserve 
fund and other funds, while in Reference No, 80/86, the reference Is on 
the basis that It is Income from Investment of reserve fund. The Findings 
with regard to Investment of reserve funds have already been given. The 
details of other funds were not stated either In the order of the Income 
Tax Appellate Tribunal or In the statement of case and, therefore. It would 
be open to the assessee to satisfy as to whether the said Investment was 
In accordance with the provisions of section 63 read with rule 54 or in 
accordance with rules 55 and 56 and whether the Investment should be 
coiuldmed as stock-in-trade or circuiting capital. If It Is found that the 
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said Investment Is of stock-in-trade or circulating capital, then the 
exemption to that extent would be given. 

The references are answered In favour of the revenue and against the 
assessee with no order as to coats. 
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IN THE HIGH COURT OF KARNATAKA 
(Before Honble Justice Mr. S.A. Hakeem & 

Hon'ble Justice Mr. TIrath S. Thakur) 

Emerald Valley Estates Ltd. 
vs. 

Commissioner of Income-tax 

For the Appellant G. Satangan, 8. Parthaaarthy and H.8. 

Ramabbadran 

For the Respondent M.V. Sashaehala and H.L. Dattu 
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CAPITAL GAINS — Shade trees growing in coffee estate — Sale of snch 
trees — Revenne taxing capital gains ff om the sale of trees— Assessee 
pleading since not possible to determine the cost of acquisition of 
shade trees, capital gains not taxable — Held, not possible to hold 
such trees acquired wltheut any cost notwithstanding the fact that 
the cost of trees not determined while fixing the price of the estate— 
Price capable of being estimated — Liable to capital gains 

Income-tax Act, 1961 — Sections 2(14), 45, 48 and 54E. 

FACTS 

The assessee company purchased in March 1970 a cojfee estate together 
with shade trees slanding thereon for a total consideration ofRs. 31,51,456. 
It is common ground that the sale deed in favour of the assessee did not 
indicate the price paid by it for different assets comprtsfnp the estate Wee, 
land shade trees, buUdtngs, etc. The assessee has, however, in the books 
of accounts maintained by it shown a sum of Rs. 29,39,456/- as having 
been paid towards the price of the coffee garden and balance qfRs. 2,12,000 
as price for the building. It is also admitted that the coffee estate was a 
yielding estate with sustenance drawing standing trees on the same, some 
of which were cut and removed by the assessee resulting in the receipt qf 
a sum of Rs. 8,17,196 during the A.Y. 1982-83 and a sum qfRs. 58.693 
during the year 1984-85. In the assessment proceeding for A.Y. 1982-83, 
the lAC (Asstt) considered the question qf capital gains arising out qf the 
sale of the shade trees and after fixing the cbst qf acquisition thereqf at 
Rs. 25,000/- and allowing the permissible deductions, brought the sale 
proceeds to tax under the head 'c<g;>italgatns\Aggrievedrtheassesseewent 
up In appeal before the CTIfA} who directed him tojlx the cost of acquisition 
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oj tlv trees (n question at Rs. 75.000/- Instead of Rs. 25.000/-. Taking 
Judicial notice qf the fact that the price of ctffee land in the year 1980-81, 
was around Rs. 20,000 to 25,000 per acre, the Tribunal came to the 
conclusion that the price of the shade trees standing on the coffee estate 
could be taken to be approximately 1/lOth of the total price paid by the 
assessee. Proceeding on the said basis, the Tribunal worked out a sum of 
Rs. 3,15,14S/-as thepricepaidby the assesseefor the shade trees standing 
on the estate at the time of its purchase and held that the cost of acquisition 
of the shade trees sold during the relevant A.Y. could not be less than Rs.. 
1.50,000fw purposes of computation of the capital gains. The Tribunal also 
turned down the assessee’s plea for exemption u/s S4B of the Act in respect 
of an Investment ofRs. 89,449/-made during the A.Y. 1981 -82. The Tribunal 
held that the investment in question had been made out of the sale proceeds 
of shade trees sold during the A.Y. 1981 -82 and the same had nothing to 
do wUh the sale qf shade trees which has given rise to capital gains during 
A.Y. 1982-83. 

DECISION 

The term ‘capital asset' Is deflned by Section 2(14) of the Act, and means 
‘property of any kind* held by an assessee whether or not connected with 
his business or profession excluding those set out in the said provision. 
The expression ‘property of any kind* held by an assessee gives the widest 
possible import to the term ‘capital asset* and would mean and Include 
all conceivable kind of properly or rights In such property that an assessee 
may hold or capable of holding or enjoying except of course those as are 
specifically excluded from the definition of the term ‘capital asset. Given 
regard to the wide definition of the expression ‘capital asset’ there is no 
reason why shade trees growing in a coffee estate should not be deemed 
to be covered by the said expression. Shade trees, it Is common ground, 
are absolutely essential for the protection If the coffee bushes. There is. 
therefore, no reason why shade trees existing in a coffee estate cannot 
be said to be the fixed assets of a planter so as to give rise to a capital 
gain in the hands of the owner should be decide to sell either whole or 
any part of the said capital asset. The question is whether the assessee 
had Incurred any cost on the acquisition of the said asset the sale whereof 
has resulted In the capital gain in question. It is true that the assessee 
and his seller have not Indicated the price paid or received by them In 
respect of each item of property comprising the estate that changed hands 
between them. It is also true that the shade trees have not been separately 
evaluated Jvhile fixing the price of the estate, although the assessee has 
in his own books of account split up the price according to his convenience, 
one part whereof Isrelated to the coffee garden and the other to the building 
standing (n the estate. That does not, however, appear to be decisive of 
the matter in controversy. Unlike goodwill It is not possible to say that 
no cost of acquisition can at all be conceived or envisaged in respect of 
a capital asset like the shade trees purchased as a part and parcel of 
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a yielding coffee estate. The removal of such trees Is a potential source 
for capital receipts for the estate owner and are, therefore, bound to 
contribute an Important consideration while fixing the price of the estate 
as a whole. The position in law as applicable to an asset like goodwill 
therefore, have no application to shade trees about which rmt only can 
a cost be conceived but can be legitimately envisaged in a sale transaction. 
The principle applicable to capital gains arising out of the sale of goodwill, 
therefore, cannot be borrowed for purposes of applying the same to the 
sale of tangible assets like shade trees growing in an estate. The provisions 
of sections 48 and 50 of the Act make it clear that the capital gains in 
the hands of the assessee can be correctly worked out only if what the 
assessee has himself spent on the acquisition, or the Improvement of the 
asset is deducted from the full value of the consideration received by him. 
Seen in that light, therefore, the computation of capital gains u/s 48 
presents no dlUlculty even when the assessee has not claimed any deduction 
by way of exp>endilure under clause ( 1 ) or cost of improvement under clause 
( 11 ). so long as the cost and time of acquisition are known components. 
That leaves us with the only other point referred which relates to the 
assessee's entitlement to the benefit of section 54E of the Act for invest¬ 
ments made out of the sale proceeds of the trees relatable to A.Y. 1981- 
82 that the benefit claimed by the assessee was not atmllable to It, 
the Investment in question had been made prior to the sale of the t'^.ee 8 
in question. The Tribunal was, therefore Justlfled in holding that any 
investment could not be counted against the receipts for a suby^qy^yt 
year. 

CaMB referred to : 

1. Slate of Kerala os. Karimthanwl Tea Estates (1964) 5'| jq,j{ ^29 (Ker): 
TC 31R. 388 

2. State of Kerala vs. Karimtharuvt Tea Estates BO ITR 275 (SC): 

TC 31R. 387 

3. Consolidated Coffee Estate (1943) Ltd. vs rvmunr ofAgrL I.T. (1970) 

76 ITR (Mys) ; TC 31R. 392 ’ 

4. err vs. H.B, Vantngan (1964) 53 IT^^ ggj (Mys) 

5. Travancore Tea Estates Co. Ltd. r ^ gg 314 (k^) : TC 

20R. 270 

6 . Commr. of AgrL I.T. vs. KaOa' ^ ACo.LtcH 1966) 60 ITR 435{SC) 

7. Bewerly Estate Ltd. vs. ( ( 1079 ) 1 17 ITR 302 (Mad) 

8 . err vs. B.C. Srinivasa f iheUy ( 1981) ITR 294. (SC) : TC 20R. 148 

9. Evans Fraser & Co. u xl. (in liq uidation) vs: CIT (1982) 137 ITR 493 
(Bom.): TC 20R. 1 

10. Bawa Shtv Choran fjiirtgh vs. C. tT (1984) Thxa tlon 74(3)-195; 149 ITR 
29(Del) : TC 20R 2/33 
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11. Syndicate Bank Ltd. vs. AddL C1T(1885) 155 ITR 661 (Kar): TC 2(«. 

137 

12. err vs. AtarUcakal do. Ltd. (1666) Taxation 62(3)-227: 158 ITR 630 

(Ker) ; TC 20R. 274 

13. Dr. K.A. Dhartban us. J.R. Thakur AIR 1958 SC 789 

14. Parthas Trust vs. CTT (1988) TaxaUon 80(3)-260: 173 ITR 615 (Kei): 

TC. 21R. 258 

Full text of the Judfmaat Is given below : 

JUDGMENT 

(Tlrath S. .Tluikur. J) 

These two reference have been made by the Tribunal, Bangalore Bench, 
at the Instance of the assessee. In lTRC No. 3/1995 the Tribunal has 
referred the following three questions relevant to asst. yr. 1982-83 for the 
opinion of this Court : 

“(1) Whether, on the facta and in the circumstances of the case, the 
Tribunal was right In holding that the sale of shade trees would 
give rise to capital gains, liable to tax under s. 45 of the Act 7 

(2) Whether, on the (acts, the Tribunal was JusUfled in determining 
the cost of purchase of the shade trees sold at Rs. 1,50,000 7 

(3) Whether, the Tribunal was right In holding that the applicant is 
not entitled to the benefit of s. 54E of the Act, on Investment made 
In Rural Development Bonds out of the Income of the preceding 
year 7* 

In FTRC No. 117/1993 the Tribunal has referred the following two 

question relevant to asst. yr. 1984-85 : 

(1) Whether, on the facts and in the circumstances of this case, the 
Tribunal was right In holding that the sale of shade trees give rise 
to capital gains 7 

(2) Whether, on the facts and In the circumstances of this case. 
Tribunal was correct In holding that the assessee had Incurred 
cost for acquiring the shade trees 7' 

Since common questions of law and fact arise, In both these references, 
the same are being disposed of by this common Judgment 

The assessee-company purchased in March, 1970 a coffee estate together 
with shade trees standing thereon fora total consideration qfRs.31.51,458. 
It is common ground that the sale deed in favour of the assessee did not 
indicate the price paid 1^ it for diflerent assets comprising the estate like, 
land, shade trees, bulldlngis, etc. The assessee has. however, in the books 
of accounts maintained by it shown a sum of Rs. 29,39,456 as having 
been paid towards the price of the coffee garden and balance ofRs. 2.12,000 
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•a price for the buUdlng. It U also admitted that the cofTee estate was 
a yielding estate with sustenance drawing standing trees on the same, 
some of which were cut and removed by the assessee resulting in the receipt 
of a sum of Rs. 8,17,196 during the asset, yr. 1982-83 and a sum of 
Rs. B8,693 during the year 1984-85. 

In the assessment proceedings for asst. yr. 1982-83. the lAC (Ass6 considered 
the question of capital gains arising out of the sale of the shade trees 
and after Dxlng the cost of acquisition thereof at Rs. 25,000 and allowing 
the permissible deduction, brought the sale proceeds to tax under the head 
'capital gains'. Aggrieved, the assessee went up In appeal before the CntA) 
who. while agreeing with the conclusions drawn by the officer below, 
directed him to fix the cost of acquisition of the trees in question at 
Rs. 75,000 instead of Rs. 25,000. The assessee took the matter in a further 
appeal before the Tribunal and urged that the assessee had not Incurred 
any cost on the acquisition of the shade trees with the result that the 
principle settled by the Supreme Court in CJTvs. B.C. Srinivasa Setty (1981) 
128 ITR 294 (SC) : TC 20R. 148 was a applicable making the receipts 
wholly Immune to the levy under s. 45 of the Act. The Tribunal did not 
find favour with the submission made on behalf of the assessee but held 
that the figure empirically taken by the CITtA) representing the costs of 
acquisition of the trees in question was not proper. Taking Judicial notice 
of the fact, that the price of coffee land in the year 1980-81, was around 
Rs. 20,000 to 25,000 per acre, the Tribunal came to the conclusion that 
the price of the shade trees standing on the coffee estate could be taken 
to be approximately 1.10th of (he total price paid by the assessee. Proceeding 
on the said basis, the Tribunal worked out a sum of Rs. 3,15,145 as the 
price paid by the assessee for the shade trees standing on the estate at 
the time of its purchase, and held that the cost of acquisition of the shade 
trees sold during the relevant assessment year could not be less than 
Rs. 1,50,000 for purposes of computation, of the capital gains. 

The Tribunal also turned down the assessee's plea for exemption under 
s. 54E of the Act, in respect of an investment of Rs. 89,449 made during 
the asset, yr. 1981-82. The Tribunal held that the Investment In question 
had been made out of the sale proceeds of shade trees sold during the 
asset yr. 1081-82 and the same had nothing to do with the sale of shade 
trees which had given rise to capital gains during asst. yr. 1982-83. 

In so far as the second reference, i.e., ITRC 117/1993 is concerned, there 
is no material difference in the factual background in which the controversy 
has arisen except that the assessee had sold the shade trees during the 
period relevant to asst yr. 1964-85 for a sum of Rs. 58,693. The Tribunal 
following Its earlier judgment dismissed the appeal filed by the assessee 
holding that there was no error either In bringing the sale proceeds to 
tax or In computation of the capital gains arising out of the same. 

We have heard Mr. Sarangan, learned senior counsel appearing for the 
assessee and Mr. Sheshachala, learned standing counsel for the Revenue. 
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The expression ‘capital gains' Implied any profits of gains arising from 
the transfer of a capital asset. Any such profit or gains are by reason of 
8 . 45 of the IT Act. 1961 deemed to be Income of the previous year In 
which the transfer takes place and is chargeable to income-tax under the 
head ‘capital gains' save to the extent otherwise provided by as. 54. 54B 
and 54D to 54H of the said Act. Sec 48 of the Act prescribes the method 
of computation of capital gains and In substance provides that Income 
chargeable under the ‘capital gains* shall be computed by deducting from 
the full value of the coiulderation received or accruing as a result of the 
transfer of the capital asset, amounts Incurred by the assessee wholly 
or exclusively as expenditure In connection with such transfer and the 
cost of acquisition of the asset as also the cost of any Improvement thereto. 

The term ‘capital asset' la defined by s. 2(14) of the Act, and means ‘property 
of any kind, held by an assessee whether or not connected with his business 
or profession excluding those set outln the said provision. The expression 
‘property of and kind' held by an assessee gives the widest possible import 
to the term 'capital asset' and would mean and Include all conceivable 
kind of property or tights In such property that an assessee may hold 
or be capable of holding or enjoying exceplof course those as are specifically 
excluded from the definition of the term ‘capital asset' by s. 2(14) of the 
Act. 

Given regard to the wide definition of the expression ‘capital asset' there 
is no reason why shade trees growing In a coflee estate should not be 
deemed to be covered by the said expression. Shade trees. It Is common 
ground, are absolutely essential for the protection of the coffee bushes. 
These trees prevent the soil from becoming hot and dry and help in 
maintaining an even temperature considered conducive for proper growth 
of the coffee bushes. They also help increase the fertility of the soil and 
protect the coffee plants from the direct beat of the rain and the sun. 
Such trees are grown not with a view to produce timber or collect any 
fhiit Grom the same, with a view to help production of coffee or other 
plantation crops. There Is, therefore, no reason why shade trees existing 
In a colTee estate cannot be said to the fixed assets of a planter so as 
to give rise to a capital gain in the bands of the owner should be decide 
to sell either whole or any part of the said capita) asset. 

There is ample authority In support of the above proposition. Reference 
may be made only to some of the cases on the poinL 

In State oj Kerala vs. Kartmtharuvl Tea Estate fl964) 51 ITR 129 (Kei). 
the High (^urt of Kerala held that gravella trees grown and maintained 
for the sole purpose of providing shade to the tea bushes in the tea estates 
of the assessee were essential for the proper cultivation of tea arxl that 
the same had to .he considered to be as much a part of the capital asset 
of the company as the tea bushes themselves or. the equipment In Its factory. 
Some of thegravelia trees when the same became old and useless by efflux 
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of the time were cut down and sold. The sale proceeds of such trees were 
held by the Court to be capital and not revenue receipts in the hands 
of the assessee. In State qf Kerla vs. Kaiimthamvt Tea Estates (1966) 60 
ITR 275 (SC) : TC SIR. 387. the view taken by the High Court of Kerala 
in the above case was upheld by the Supreme Court. The following passage 
from the Judgment of their Lordships states the legal position thus : 

There is no controversy about the fact that the owners of tea estates 
plant gravelia trees not for the purpose of deriving any Income therefrom 
but solely for the purpose of providing shade for the tea plants and 
that such shade is essential for the proper cultivation of tea. The trees 
were cut down and sold aAer they had become useless by eCaux of 
time. The gravelia trees in the tea estate of the respondent constituted, 
therefore, capital assets and the proceeds derived therefrom by sale 
as firewood would not constitute agricultural Income under the Act.* 

In Consolidated Coffee Eisiate (19431 Ltd. vs. Commer. of AgrL IT (1970) 
76 ITR 29 (Mys) : TC SIR. 392 a Division Bench of this Court was 
considering the question as to whether sale proceeds received by the 
assessee from the sale of rose wood trees cut from the land of the assessee 
were liable to assessment for agricultural income-tax. The Commr. of AgrL 
IT had rejected the assessee's contention that the Income was not liable 
to agricultural income-tax. Upholding the contention raised on behalf of 
the assessee this Court held that the shade trees were absolutely essential 
for protection of coffee bushes and such trees existing in a coffee estate 
were as important as the coffee bushes yielding the colfee crop. Such trees 
in a coffee estate were a part of a fixed assets of the planter and any payment 
made on the acquisition or creation of a fixed asset or a sum received 
on its realisation was a capital sum and the proceeds of the sale of timber 
of shade trees was a capital receipt and not taxable agricultural Income. 
The following passage from the Judgment of this Court can be gainfully 
reproduced. 

The cost of planting coffee bushes and shade trees is not treated as revenue 
expenditure but as capital expenditure. Therefore, It Is clear that the shade 
trees in a coffee estate are part of the fixed assets of the planter. The 
payment made on the acquisition or creation of a fixed asset or a sum 
received on its realisation la usually a capital sum. (vide Simon’s Income- 
tax, Vol. /, Second Edn., page 33) . 

The gravelia trees were not useless. The gravelia trees were old and money 
was realised. The business of the assessee is not to produce timber but 
to produce coffee and other plantation crops. It is clear that the assessee 
did not retain and foster the rose wood trees for the purpose of selling 
timber. The question whether the rose wood tjreea were planted by the 
assessee’s predecessors or they were of spontaneous growth is irrelevant 
for the purpose of decision on the question whether the receipts are capital 
assets or not. In view ofthe common ground that the trees were maintained 
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a a ahade for the coHee bushes, the shade trees, in our opinion, are capital 
a issets as much aa the ooChc bushes and the proceeds of sale of timber 
c >f the sale of Umber of the shade trees is a capital receipt in the hands 
< >f the; assesaee and not taxable aa Income.* 

I'm err iw. H.B. Vanlngan (1964) 53 ITR 681 (Mys) the assessee had 
piirdiasedaccrfleeestate, Ini^lchason the date of the purchase, a portion 
of the estate was covered by coffee plants adiUe the rest was a Jun^e. 
Ye. ar after year the assessee cleared the portions of the Jungle for the 
pu rpose of planUng coffee. The quesUon that arose before this Court was 
adiiether the price realised by the assessee by the sale of the trees was 
lncx>me f This Court held that the assessee had sold the very same trees 
wh Ich he had purchased aa a part of the estate hence, the price realised 
by the sale of such trees was a capital and not a revenue receipt. 

iln Travancore Tea Estates Co. Ltd. vs. CTT (1974) 93 ITR 314 (Ker) : TC 
2'0R'.270 the assessee had during the relevant assessment year sold old 
shade trees growing in his agricultural land. The profits and gains arising 
Cro.m t'he asset sold were Mseased by applying s. 45 of the IT Act. 1961, 
by I'he ITO concerned. The assessee appealed to the AAC who accepted 
the tuune on the ground that profit if any arising from the sale coiutituted 
agricultural Income and, therefore, could not have been brought to tax 
undeir the IT Act. The Revenue appealed to the Tribunal and contended 
that the trees in quesUon would be property of any kind mentioned in 
s. 2(14) of the Act. It was also urged before the Tribunal that the sale 
procee,ds of the trees did not consUlute agricultural income. Both these 
contentions were accepted by the Tribunal. Upona reference the High Court 
of Keralrt held that trees were property of any kind within the meaning 
of s. 2(14') (supra). The Court further observed that the rule that what 
is attached to the land belonged to the land was not applicable in India. 
Reliance warn placed upon the judgment of the Supreme Court in Dr. JCA. 
Dharlban vs.- J.R. Thakur AIR 19^ SC 789 tor holding that trees attached 
to the land could not be said to be agricultural land in India with the 
result that if tuiy such trees are cut and removed and a gain arises liom 
the same, it wrtuld be taxable under s. 45 of the Act. Reliance was also 
placed upon the Judgment of the Supreme Court in Commr. oJAgrL IT vs. 
Kailas Rubber & Co. Ltd. (1966) 60 ITR 435 (SC). 

To the same effect is the Judgment of the High Court of Madras in Betveity 
Estate Ltd. vs. CTT (1979) 117 ITR 302 (Mad). That was a case in which 
the assessee had sold certain trees planted and nurtured it for providing 
shfule to the coffee plants. The assessee claimed that sale proceeds shown 
in the accounts as miscellaneous sales and receipts, were not taxable. 
The TMbunal held to the contrary. On a reference the High Court following 
the judgments of the Supreme Court in (196Q 60 ITR 275 (SC): TC 31R.387 
(supra) and (1974) 93 ITR 314 (Ker): TC 20R.387 (supra), held that the 
gains arising to . the as s e s se e by sale of standing shade trees grown by 
him were assessable under s. 45 of the IT Act. 
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Mr. Saran^tan, however, made a two fold submission. He argued that since 
the assessee had not speclflcall^ paid any price of the standing trees 
purchased as a part of the tea estate, it, should be presumed that the 
assessee had incurred no cost of acquisition on the trees in question. 
Determination of the cost of acquisition of a capital asset, argued Mr. 
Samagan. was a sine qua non for bringing to tax any capital gain arising 
out of the transfer of any such asset. Since, however, the assessee had 
not specifically paid any price as cost of acquisition of shade trees sold 
to him, it must be presumed that the shade trees had not cost the assessee 
anything or that the determination of the cost of acquisition was not 
possible thereby making s. 48 unworkable and. therefore, inapplicable to 
the assessee's case. 

Alternatively he submitted that from the date the trees were purchased 
till the date th^ were sold the same had improved in the sense that they 
had grown no matter by a natural process of growth. The cost of this 
improvement, contended Mr. Sarangan could not be determined thereby 
making the computation of the capital gain in terms of s. 48 Impossible. 
This, argued the learned counsel, rendered the entire machinery provided 
by ss. 45 and 48 inapplicable to a case of this nature. Reliance in this 
connection was placed by Mr. Sarangan upon thejudgmentsof the Supreme 
Court in err us. B.C. Sriniuasa SeLty (supra), Evans Fraser A Co. Ltd. (In 
Liquidation] us. C/T (1982) 137 ITR 493 (Bom) : TC 20R.1165 and Bawa 
Shiv Charon Singh vs. CIT (1084) 149 ITR 29 (Del) : TC 20R.233. 

In B.C. Srinlxtasa Setty's case (supra) the Supreme Court was considering 
the question as to whether the transfer of goodwill of newly commenced 
business could give rise to a capital gain taxable under s. 45 of the IT 
Act. Answering the question in the negative, the Court observed that a 
variety of elements go into the making of goodwill and its composition 
varied from business to business. It was held that because of its Intangible 
nature it remained insubstantial in form and rebulous in character and 
that there could be no account in value of the factors producing it and 
that is was impossible to predicate the moment of its birth. The Court 
observed than in order that s. 45 could be made applicable, the asset 
must bear the quality whldi brings s. 45 into play and ruled that one 
of the provisions pertaining to the head ‘capital gains’ suggested that th^ 
would apply to an asset in the acquisition whereof no costs at all could 
be conceived. The date of acquisition It was observed was a material factor 
in applying the computation provisions and since ‘goodwill’ could not be 
said to have been acquired on any particular date, the provisions of ss. 
45 and 48 had not application to such an asset. Following passage from 
the Judgment stales the conclusion drawn by their Lordships : 

*What is contemplated is an asset in the acquisition of vdiich it is 
possible to envisage a cost ‘The Intent goes to the natura and character 
of the asset that it is an asset v^lch possesses the Inherent quality 
of being available on the expenditure of money to a person seeking 
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to acquire It. It la immaterial that although the aaaet belonga to audi 
la class, it may. on the facts of a certain case, be acquired without 
. the payment of money. That kind of case is covered by s. 49 and its 
, cost, for the purpose of s. 48, is determined in accordance with those 
provisions. There are other provisions which indicate that s. 48 is 
concerned with an asset capable of acquisition at a cost Sec. SO is 
one such provision. So also la sub-s. (2) of s. 55. None of the provisions 
pertaining to the head ‘capital gains* suggests that they Include an 
asset in the acquisition of which no cost at all can be conceived. Yet 
there are assets which are acquired by the way .of production in which 
no cost element can be identified or envisaged. Prom what has gone 
before, it is apparent that goodwill generated in a new business has 
been so regarded. 

In the case of goodwill generated in a new business there is the further 
circumstance that it is not possible to determine the date when it comes 
into existence. The date of acquisition of the asset is a material factor 
in applying the computation prouislons pertaining to capital gains. It ts 
possible to say that the 'cost of acquisition' mentioned ins. 46 implies 
adate of acquisition, and that inference ts slrenglhened by theprovisicms 
of ss. 49 and 50 as well as sub-s. (2) of s. 55. 

It may also be noted that if the goodwill generated in a new business 
is regarded as acquired at a cost and subsequently passes to an 
assessee in any of the modes specified In sub-s. (1) of s. 49, it will 
become necessary to determine the cost of acquisition to the previous 
owner. Having regard to the nature of the asset, it will be Impossible 
to determine such cost of acquisition. Nor can sub-s. (3) of s. 55 be 
Invoked, because the date of acquisition by the previous owner will 
remain unknown. 

We are of opinion that the goodwill generated in a newly commenced 
business cannot be described as an ‘asset* within the terms of a. 45 
and, therefore, its transfer is not subject to income-tax under the head 
‘capital gains*.’ 

In Evans Fraser&Co. Ltd. vs. CTT (supra), the High Court of Bombay simply 
followed the principle laid down in Srinivasa Selty’s case (supra) and held 
that even if the moment of the acquisition of goodwill and its cost of 
acquisition could be pin pointed the cost of improvement if any made to 
the same could not be precisely ascertained in terms of money. The Court 
held that since Income chargeable to capital gains tax is to be computed 
by.dcducUng from the full value of the consideration, the cost of acquisition 
of the capital asset and the cost of an Improvement thereto, any gain arising 
out of the sale of goodwill would not be liable to the capital gains tax 
since the cost of Improvement of any such goodwill cannot be ascertained. 

In Pawa Shiv Charon Singh vs. CIT (supra), the question that those for 
consideration was whether the assessee was liable to capital ^ins tax 
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on the amount received by him In consideration of surrender to tenancy 
lights, held In respect of a certain premises. The Court held that the 
assessee's tenancy rights were a capital asset and the surrender of t'he 
same would result In the fight being extinguished and would, therefore, 
amount to a transfer of a capital asset within the meaning of the Ac:t. 
The Court, however, found that the increase in the value of the tenanc^f 
lights depended upon a variety of facts, such as the locality i^ere the: 
premises is situate, the nature of the business being carried on In the; 
same, the success of the business, the trend of the customers, the; 
likelihood of completion and so on and so forth. It was also not possible 
to predicate as to the exac;t moment of the birth and the rate or period 
of the growth of the value of the such rights. The Court proceeded to hold 
that since it was not possible to ascertain as to when the assessee acclulred 
the rights and as to what was the cost of acquisition or the exist of 
Improvement for the purpose of computation of capital gains under s. 48, 
the value of the capital asset transferred if brought to tax would amount 
to taxing the capital value of the asset and not any profit or gain as 
contemplated by s. 45 of the Act. 

All the three cases referred to above and relied upon by Mr. Sarangan, 
pertain to Intangible capital assets like goodwill and tenancy rights. In 
regard where to the cost of acquisition, the date of acquisition and the 
cost of Improvement, If any. was considered to be incapable of computation, 
and since ss. 45 and 46 of the Act were held to be providing an Integrated 
code the failure of the process of computation under s. 48 was held to 
be sulTlclenl to take the gains arising from the transfer of the said assets 
out of the purview of s. 45. In the instant case, the capital asset sold 
is neither goodwill nor tenancy rights, so as to attract the principles settled 
In the above cases straight away. Here, the controversy arises qua a 
tangible asset acquired and sold by the assessee on dates that are known. 

The question then Is whether the assessee had Incurred any cost on the 
acquisition of the said asset the sale whereof has resulted in the capital 
gain in question. It Is true that the assessee and his seller have not 
indicated the price paid or received by them In respect of each item of 
property comprising the estate that changed hands between them. It Is 
also true that the shade trees have not been separately evaluated while 
fixing the price of the estate, although the assessee has in his own books 
of account spilt up the price according to his convenience one p£ut whereof 
is related to the coffee garden and the other to the buildings standing 
in the estate. That does not, however, appear to be decisive of the matter 
in controversy. The question is not whether the parties had actually fixed 
a definite price for the transfer and acquisition of the asset. The question 
Is whether the asset could be said to be one in lespect of which no cost 
of acquisition could at all be envisaged or conceived as was the position 
in the case of goodwill In B.C. Srinivasa Setty’sesae. where their Lordships 
ruled that It was Impossible to conceive of a cost of acquisition looking 
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to the Intangible and ndiuloua nature oT the asset whldi Is created over 
a period of time by operation of a variety of factors. Unlike goodwill it 
Is not possible to say that no cost of acquisition can at all be conceived 
or envisaged In respect of a capital asset like the shade trees purchased 
as a part and parcel of a yielding coffee estate. It is not denied that trees 
after passage of time cease to serve their purpose and have to be removed. 
The removal of such trees Is a potential source for capital receipts for 
the estate owner and are, therefore, bound to constitute an Important 
consideration yrhlle fixing the {trice of the estate as a whole. So also is 
the {toslUon with the purchaser who too Is bound to be influenced by the 
number of the shade trees standing in a particular estate which he proptoses 
to buy and adilch may over a {leriod of time bring back a sizeable ptart 
of his Investment In the form of sale proceeds. It Is not. therefore, as though 
shade trees exlatlng In an estate ate wholly Irrelevant or so insignificant 
In their value that they can as well be said to have been acquired by the 
purchaser without any cost whatsoever. The number of shade trees, the 
pxMsibillty of their removal resulting In return of capital Invested by the 
purchaser are all matters which are bound to go Into determination of 
the price, of an estate. It Is not. In the circumstances, one of those cases 
where It may not be pxMSlble to envisage or even conceive of the cost of 
acquisition. The position In law as applicable to an asset like goodwill, 
therefore, will have no application to shade trees about which not only 
can a cost be conceived but can be legitimately envisaged in sale trans¬ 
action. 

It was next contended on behalf of the aasessee that the cost of acquisition 
could not be calculated by the authorities below by a process of bifurcation 
of the total consideration [>aid and received for the estate In question. 
Reliance in this connection was placed u{x>n the Judgment of this Court 
in Syndicate Bank Ltd. vs. AddL OT (1985) 155 ITR 681 (Kar) : TC 20 
R.137 and In OT vs. Alanickal Co. Ltd. (1986) 158 ITR 630 (Ker) : TC 
20R.274. 

In the Syndicate Bank's case (supra) the (acts were entirely different. That 
was a case In which the banking business of the company was compulsorily 
acquired by the Government under the Banking Companies (Acquisition 
& Transfer of Undertaking) Act, 1970as a whole. A lump sum com{>ensatlon 
of Rs. 3.6 crores was granted for the acqulslUon. The business taken over 
had several assets In respiect of some of which the date of acquisition or 
the cost of acquisition could not have been determined. It was in these 
circumstances that his Court held that If the transfer is of the whole 
concern and no part of the agreed price is Indicated against different and 
definite items, having regard to their valuation on the date of the sale 
the agreed price could not be appiortioned on capital assets In spiede. The 
Court observed that what was sold in such a case, was not an individual 
item of prop>erty forming part of the aggregate but the capital asset 
consisting of a business of the whole concern or the undertaking. The 
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facts In the instant case are entirely dlflerent and, therefore, the Judgment 
cited has no application to the present case. 

In the second case, namely. (1986) 158ITR630 (Ker): TC 20R.274 bupra), 
the sale In question pertained to a rubber estate, along with rubber trees 
on the same. The High Court of Kerala held that when land with standing 
trees Is transferred the sale is an Integral one and did not Involve a separate 
sale of the trees as a direct asset. A bifurcation of the asset. It was held, 
could happen only when the trees were sold separately for being cut and 
removed while the right over the soli la retained by the owner. On the 
contrary, where agricultural land Is sold with the trees thereon the, sale 
Is only In respect of agricultural land of which the trees form an InUsgrsl 
part. 

In the present case, the sale resulting in the capital gain to the assesses 
Is not a composite sale of the land and the trees standing on the same. 
It Is a sale of only the shade trees standing on the land which have been 
cut and removed by the assesses. In such a situation, the principle laid 
down by the Supreme Court In C/T us. Kailas Rubber & Co. Ltd. (supra) 
and the view taken by the Kerala High Court in Travancore Tea Estates 
Co. Ltd vs. err (supra), would apply more appropriately than those stated 
In (1986) 158 ITR 630 (Ker) : TC 20R.274 (supra) 

That brings us to the alternative submission made by Mr. Sarangan 
according to whom the Improvement of the trees between the date of the 
purchase and the sale thereof was In much the same manner as the 
Improvement in the goodwill of a running business concern. It was urged 
that since, like goodwill, the trees were also self generating, therefore, the 
principle applicable to the case of Improvement to a goodwill of concern 
must be held to be fully applicable to the case of improvement of shade 
trees, as well. 

The argument no doubt appears enticing on Its face value, but does not 
survive a closer scrutiny. The analogy drawn by Mr. Sarangan, between 
the growth and improvement of goodwill of a running business concern 
on the one hand and the growth ahd Improvement of a tree drawing 
sustenance from the soil on the other does not appear to be benttlng. There 
are certain striking features which distinguish one from the other. To 
enumerate a few, while goodwill is an Intangible asset, shade trees growing 
In an estate are tangible In nature. In the case of goodwill since the growth 
of the asset Is imperceptible and depends upon a variety of factors It Is 
difficult to conceive of a price or the cost Incurred by the assessee In 
acquiring the same. This is not true about shade trees in respect of which 
a cost of acquisition can fairly and reasonably by worked out In the case 
of goodwill, It Is Impossible to predicate the moment of Us birth. It comes 
silently into the world and Its impact may not be visibly felt for an undefined 
period. It is more in the nature of a concept ^wlng or fluctuating with 
the numerous imponderables pouring Into and affecting the business. A 
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tangible asset like trees do not suiTer from any such limitations and is 
not nebulous like the goodwill. In the case of goodwill It fluctuates and 
Is never constant It changes from time to time both In Its content as also 
Its value. This cannot be said to be true about a tangible asset like the 
trees. 

Last but not be least In the case of goodwill some amount of human effort 
whether It be In the nature of punctuality of the managers handling the 
business, honesty of the owners, the dedication of Its workmen, location 
of Its premises, the value system to which th^ adhere, and such other 
matters may be relevant and would require to (be) constantly monitored 
In order to maintain or add to the goodwill already generated, all such 
concepts appear to be wholly foreign to an asset like a tree drawing 
sustenance on its own from the soil and growing not because of any human 
eflbrt but because of the bounty of nature. 

Suffice It to say that goodwill as an asset Is sul genertes-an asset of Its 
own kind adilch It is difficult to compare with any other tangible asset 
no matter certain features like the growth of a tree may be as Imperceptible 
as the growth of goodwill. The essential character of the two assets being 
different what may be true about goodwill may not necessarily be true 
also about shade trees. The principle applicable to capital gains arising 
out of the sale of goodwill, therefore, cannot be borrowed for purposes 
of applying the same to the sale of tangible assets like shade trees growing 
In an estate. 

There Is yet another reason why the argument advanced by Mr. Sarangan 
cannot be accepted. In terms of s. 4d what Is liable to be deducted from 
the full value of the consideration received as a result of the transfer of 
the asset Is the expenditure Incurred wholly or exclusively In connection 
with such transfer, the coat of acquisition of the capital asset and the 
cost of any Improvement thereto. The expression 'cost of improvement’ 
Is defined by s. 56 of the Act to mean a capital expenditure Incurred In 
making any additions or alterations to the capital asset In question. The 
expression ‘expenditure of capital nature' incurred In making any additions 
or alternations to the capital asset are significant. What Is important Is 
that the assessee must have Incurred an expenditure of a capital nature 
with a view to making addlUons or alternations to the asset. This Is so 
because, the legislative Intent behind the Imposition of a tax on capital 
gains is to tax what can be said to be a gain In the hands of the assesee 
after accounting for the expenditure Incurred by the assessee either on 
the acquisition of the asset Or on the Improvement thereof as also the 
eiqieilditure Incurred wholly and exclusively In cormectlon with any such 
transfer. The provisions of ss. 48 and 50 of the Act make It clear that 
the capital gain In the hands of the assessee can be correctly worked out 
only If ^at the assessee has himself spent on the acquisition, or the 
Improvement of the asset Is deducted from the full value of the consid¬ 
eration received by him. Seen In that light, therefdire, it Is necessary that 
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before the provisions of s. 48 can be called In aid for purposes of deduction 
of any costs incurred by the assessee on the improvement of the asset, 
the assessee must not only claim that he has made any such capital 
expenditure but also demonstrate thatany such expenditure could possibly 
have been incurred by him for purposes of making an improvement in 
the asset In question. In other words, if the assessee does not make any 
claim of having made any capital expenditure by way of improvement of 
the capital asset sold or if the asset did not otherwise admit of any capital 
Investment being made for its Improvements, the question of s. 48 of the 
Act, becoming unworkable simply because the assessee does not claim 
to have made any capital investment does not arise. The provisions of 
s. 48 are enabling provisions, which permit certain deductions from the 
total sale consideration received by the assessee. In order that the assessee 
may be entitled to any deduction in terms of the said provisions on account 
of any improvement the least that is required (is) a claim for such deductions 
falling which the assessing authority shall be entitled to proceed, on the 
assumption that no such improvement was actually made. Support for 
this view la available from a Division Bench Judgment of the High Court 
of Kerala in Parthas Trust os. CfTdQSS) 173 ITR 615 (Ker) ; TC 21R.258. 
where Kochu Thommen, J., as his Lordship then was, speaking for the 
Court observed thus : 

“But if the cost and date of acquisition are known, as In the present case, 
the fact that the assessee has not claimed any expenditure incurred by 
him wholly and exclusively in connection with the transfer of his business, 
as postulated under cl. (1). or the cost of any improvement to the asset 
in question, mentioned in cl. (li), docs not mean that the gains arising 
from the transfer cannot be computed. These components representing 
the deductible expenditure In connection with the transfer of the cost of 
Improvement, unlike the cost and date of acquisition, are not essential 
for the computation of the gains, but are only enabling provisions for the 
assessee to claim deduction from the sale price so as to reduce the 
chargeable gains which have arisen. By refusing to claim any such deduction, 
no assessee can defeat the operation of s. 45. In the present case, there 
is no claim for expenditure In connection with the transfer or for the cost 
of any improvement to the assets in question. 

But, what is significant is that the computation of capital gains under 
s. 48 presents no dilUculty even when the assessee has not claimed any 
deduction by way of expenditure under cl. (1) or cost of Improvement under 
cl. (il). so long as the cost and time of acquisition are known components. 
With great respect, we do not agree with the observation of the Bombay 
High Court to the contrary in Evans Fraser A, Co. Ltd, vs. CIT (1982) 137 
ITR 493 (Bom)'. 

Mr. Sarangan then argued that the assessee had been incurring expen¬ 
diture on spraying, manuring, deweedlng the coffee bushes and that since 
the shade trees were also a part of the estate the benefit of all such 
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expenditure was going even to the shade trees no matter only in part 
There Is no m^rlt in this submission either, which must be rejected for 
more than one reason. Firstly, the assessee has not set up any such case 
before the authorities below. The argument is thus unsupported by any 
finding from the Tribunal which is the last Court on facts. Secondly, any 
e:q>endlture allegedly Incurred by the assessee on the colTee bushes, and 
their upkeep cannot be said to be an expenditure of capital nature incurred 
for the improvement of the shade trees. Any such expenditure is actually 
in connection with the cultivation of the coffee crop and Incidental thereto 
and cannot therefore, be termed as cost incurred on the improvement 
of the shade trees. 

That leaves us with the only other point referred which relates to the 
assessee' entitlement to the benefit of s. 54E of the Act for Investments 
made out of the sale proceeds of the trees relatable to asst. yr. 1981-82. 
Mr. Sarangan fairly conceded that the benefit claimed by the assessee, 
was not available to It, as the investment in question had been made prior 
to the sale of the trees in question. The Tribunal was, therefore, justified 
in holding that any such investment, could not be counted against the 
receipts for a subsequent year. 

In the result, our answers to the questions referred to us in these two 
references are in the alTlrmatlve and against the assessee. The references 
are disposed of accordingly but without any order as to costs. 


(1986) 134 Taxation 89 (Ker.) 

IN THE HIGH COURT OF KERALA 
(before Hon'ble Justice Mr. V.V. Kamat & 

Hon'ble Justice Mr. G. Slvarajan] 

I.T. Reference Nos. 136 & 137 of 1989 

Commissioner of Income-tax 

vs. 

Harrisons Crossfield (India) Ltd. 

For the Appellant P.K. Menan 

For the Respondent C.M. Devan 

Deltuer^d On : 25-1-1996 

COMPANY Of WHICH PUBUC SUBSTANTIALLY INTERESTED — Assessee 
company formed on 1-11-1977 to take over Indian business of the 
foreign company —New company with 7 share holders having 10 shares 
each — Business not transferred till approval by High Court — After 
approval of High Court shares allotted to foreign company and the 
number of share holders raised to 13 — Before take over ITO treating 
the company in which public not substantially Interostod sinoo S0% 
of the voting powor controlled by five persons—Tribunal considering 
the reality of the situation and the rttjeets with which compare was 
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formed holding the eompeny In which public euibetantUlljr Interested 
— On reference by ReTonne the Hon*ble Court held that In the 
elrcnmetsnces literal Interpretation given by the ITO Incorrect and 
assessee to be treated as company In which public substantially 
Interested. 

Income-tax Act, 1961 — Section 2(18)(b)(lll). 

PACTS 

The appellant Is an Indian company which wasjormed to take over the Indian 
business of the foreign company which was incorporated in England. The 
Indian Company was formed on I-I I-I977 with seven shareholders each 
of them having ten shares ofRs. 10/- each. Though the company was formed 
on 1-11-77 the formalities of geiitng the approval of the High Court were 
completedon 18-13-79 whentheHighCourtpassedneoessary order cyiprootng 
the scheme of amalgamation. The shareholding of the Indian company was 
subsequently raised with a total number of 12 share holders. Two them 
holding 10 shares each and the remaining ten holding Jive shares each. 
Since during the accounting period relevant to the A.Y. <n question, more 
than 50% of the voting power was controlled by Jive persons (less than six 
persons), the ITO refused to accept the company as one in which the public 
are substantially interested within the meaning of section 2(18)(b)(B)(ili} of 
the Act 1961, The assessee tcwJc up the matter in appeal tn before the CIT(A). 
The CITfA) held that the ITO had taken a very narrow and unduly strict 
view of the matter while interpreting the provisions of Section 2(18)(b)(B}(tH) 
of (he Act. The Department took up the matter (n appeal before the THbunaL 
The Tribunal considered the submissions made on behalf of the parties and 
the department and also perused the relevant clauses in the amalgama¬ 
tion order of the High Court, the scheme, the letters Issued by the RBI and 
the Controller of Capital Issues. The Tribunal also'referred to the provisions 
of sub-clause (til) of section 2(18)(b)(B). Thereq/ter it was held that going 
by the provisions It could not be denied that during the period relevant to 
the A.Y. in question five persons did hold 50% of the voting power of the 
€X>mpany and that on a direct, simple and literal application of the above 
quoted sub-clause the company's claim cannot be accepted. After holding 
so the Tribunal considered the reality of the situation and in that process 
it was noted that the assessee company was formed with view to take over 
the Indian business of the foreign company. It was also noticed that the 
transfer is of cm undertaking or business which meant with a specific date 
for identifying the assets had to be named - in this case 31-10-77. Since 
the lega’entity has to come Into existence before the transfer of the undertaking 
that shares were allotted from the beginning. Tribunal, on a considered of 
the entire facts and drcumstanees, held that the assessee was a company 
tn which the piMic were substantially Interested. It was also observed that 
the intention In regard to the future as such is the only relevant factor to 
be taken into consideration to determine its character because any other 
factor depeitding merely on the literal application of eub-dause (ill) wotdd 
serve absolutely no purpose. 
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DECISION 

The question was as to whether the twin conditions of the proviso to section 
23A of the I.T. Act 1922 which la In part materia according to the learned 
counsel for the department with section 2(18)(b)(B)(ill) of the Act are, to 
be cumulative or Is It sufQcient that one of the conditions satisfied? 
In this case the factual matrix Is entirely different in that the initial 
formation and the allotment of shares to the seven persons was only a 
temporary arrangement and that the permanent basis depending on the 
final order to be passed by this Court In the amalgamation order and the 
scheme. We are of the view that the Tribunal was Justified Is not taking 
a literal approach and In deciding the matter keeping In view the purpose 
behind the provision, or In other words a purposive approach In deciding 
the question. The Hon'ble Court entirely agreed with the concurrent 
reasoning of the two appellate authorities and held that the assessee 
company is a company In which the public are substantially Interested 
and accordingly entitled to the reduced rate of tax. The question was 
answered In the affirmative l.e. in favour of the assessee and against the 
department. 

Casa referred to:- 

Puq/ab Produce & Trading co. Lid. vs. CFT (1971) Taxation XXXI(l) 235; 
82 ITR 619 (SC): TC 24R. 340 

Poll text of the Judgment is given below : 

JUDGMENT 

(G. Stvarq/an. J.J 

The sole question referred at the Instance of the Revenue for the decision 
of this Court Is as follow : 

‘Whether, on the facts and In the circumstances of the case and on 
a correct Interpretation of the provisions of s. 2(18)(b)(B)(Ul) of the IT 
Act, 1961, the Tribunal was justified In holding that the assessee- 
company was a company In which the public are substantially Inter¬ 
ested ?" 

The short facts necessary for decision of the question referred to are that 
the appellant Is an Indian company which was formed to take over the 
Indian business of the foreign company Harrisons & Crossfield (India) Ltd. 
which was Incorporated in England. The Indian company was formed on 
1st Nov., 1977 with seven shareholders each of them havmg 10 shares 
of Rs. 10 each. Though the company was formed on 1st Nov., 1977 the 
formalities of getting the approval of the High Court were completed on 
18th Dec. ,1979 when the High Court passed the necessary order approving 
the scheme of amalgamation. The shareholding of the Indian company was 
subsequently raised with a total number of 12 shareholders. Two of them 
holding 10 shares each and the remaining 10 holding 5 shares each. Since 
during the accounting period relevant to the assessment year In question. 
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more than 50% of the voting power was controlled by flve persons (less 
than six persons), the ITO refused to accept the company as one In which 
the public are substantially Interested within the meaning of s. 2( 18)(b)(B) (ill) 
of the IT Act, 1961 (hereinafter referred to as the ‘Act*). 

Aggrieved by the said order the assessee took up the matter In appeal 
before the CIT (A), Calicut. Before the CITtA) the assessee contended that 
when the Indian company was formed w.e.f. 1st Nov., 1977 with seven 
shareholders, the understanding was that It could be only an ad hoc 
arrangement as everyone knew Including the Reserve Bank and the Controller 
of Capital Issues and the correct state of affairs of the company had 
ultimately to be sanctioned by the High Court. Since the amalgamation 
became effective from 1st Nov., 1977 by virtue of the order of the High 
Court dt. 18th Dec., 1979 the ^mpany must be deemed to have been 
come into existence right from 1st Nov.. 1977.Itwasalsocontended before 
the CrriA) that while passing the order the High Court was considering 
the claim as a whole which provided for transfer of undertaking by the 
foreign company to the Indian company w.e.f. 1st Nov., 1977 and such 
transfer was possible only if the shares were held as widely as was 
contemplated, that the Reserve Bank of India (RBI) while giving permission 
for the scheme had said that not more than 40% of the equity shares should 
be given to the foreign company and that till the formalities regarding 
acquisition of business and issue of share certificates are over the company 
shall not declare any dividend without the prior permission of the RBI. 
It was also submitted before the appellate authority that the seven 
shareholders did not receive any dividend out of the profits relating to 
the period under consideration till the company was fully constituted and 
that the profits made by the Indian company from 1st Nov., 1977 were 
distributed as dividends eventually to all the sharesholers \^o had subscribed 
Rs. 25 lakhs towards paid up share capital Including the foreign company 
which was given 40% of the total shares with a face value of Rs. 10. The 
appellant further contended before the first appellate authority that the 
Intention of s. 2(18)(b)(B)(lii) of the Act is to see that the profits earned 
by the company should not go to the benefit of a few shareholders by getting 
the benefit of reduced tax rate, and that in the Instant case the seven 
shareholders did not derive any such benefit during the period In question. 
It was also brought to the notice of the first appellate authority that the 
right of the foreign company to have shares and to participate in profits 
of the new company was In existence right from 1st Nov., 1977 and if 
the shares allotted to them were also taken Into account it would not be 
possible to say that 50% or more of the shares had been held by five persons 
or less; for the foreign company Itself was a company In which the public 
are substantially Interested. 

The Crr(A) considered the above submissions and held that the ITO had 
taken a very narrow and unduly strict view of the matter while Interpreting 
the provisions of s. 2(18)(b)(B)(lil) of the Act. The appellate authority noted 
the fact that the amalgamation was approved by the Kerala High Court 
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w.e.f. 1st Nov., 1977, that the approval of the amalgamation was also the 
approval of the scheme, that the entire scheme envisages the taking over 
the Indian business of the foreign company by the Indian company from 
1st Nov., 1977 with a widely based share holding Including the share 
holding of 40% by the foreign compat^. that the ban of declaration of 
dividend till the company was fully constituted In the manner envisaged 
by the scheme Is also a significant factor which should decide the real 
character of the company, that although the Indian company was tech¬ 
nically In existence from 1st Nov., 1977 till 14th Jan., 1980, when 
amalgamation became elTectlve, as a company of only seven shareholders, 
the fact remains that It was always a company as was constituted as on 
14th Jan,, 1980 and that If the company had been deemed to have taken 
over the assets and liabilities of the foreign company from 1st., 1977 the 
composition of the company should also be seemed to have come Into effect 
from the date In the same manner as it emerged from the order of 
amalgamation. The first appellate authority also noted that cl. 11 of the 
scheme appended to the High Court order provided that the Indian company 
shall, on or before the operative date. Increase its Issued capital by the 
number of Its equity shares of Rs. 10 each necessary to satisfy Its 
obligations under the various clauses of the scheme and further the equity 
shares so Issued shall rank pari passu in all respects with the equity shares 
in the existing Issued capital of the Indian company. This clause, according 
to the first appellate authority, will clearly show that all the shares which 
were ultimately issued were having the same character and quality. The 
appellate authority accordingly held that as on 1st Nov., 1977 shares 
carrying more than 50% of the voting power had not been controlled by 
live persons or less and, therefore, the company has to be treated as a 
company in which public are substantially interested. 

Aggrieved by the order of the C1T(A] the Department took up the matter 
in appeal before the Tribunal, Cochin Bench. It was contended before the 
Tribunal, on behalf of the Department, that as per cl. 4 of the articles 
of the company which empowered the directors to refuse transfer of shares 
in certain cases and that this according to him will deprive the company 
of its claim. It was also urged before the Tribunal that what was relevant 
for the purpose was the shareholding in the company in the relevant 
accounting period and that since the shareholding was such that five 
persons did control 50% of the voting power the assessee had no right 
to claim the status which it did; The Departmental Representative also 
referred to the various clauses in the scheme. High Court's order, letters 
from the RBI and the Controller of Capital Issues whereby the shares could 
not possibly be allotted to the foreign company before the date of the High 
Court's order of 1979. It was also contended before the Tribunal by the 
Departmental Representative that there Is no provision In the High Court's 
order for ar^ retrospective effect being given to the allotment of shares 
and that It was the allotment of shares alone with which we ate concerned. 

Counsel on behalf of the assessee reiterated the submissions made before 



104 


TAXATION REPORTS 


[Vol.134 


the crr(A) before the Tribunal and contended that the company was formed 
with a view to take over the Indian business of the foreign company and 
that the scheme itself provided the allotment of shares to the foreign 
company. He also contended that when the shares were later on allotted 
by the assessee to the foreign company the foreign f»mpany did not have 
to pay for the shares because consideration in the form of transfer of 
undertaking was already there. He also emphasised before the Tribunal 
that under the letter from the RBI the assessee could not declare any 
dividend and that during the accounting period relevant to the assessment 
year in question the assessee could not do anything with regard to the 
declaration of dividend and that being so, the relevant provisions of s. 
2(18)(b)(B)(ill) has no application to this kind of company whidh. according 
to him a ‘paper company'. 

The Tribunal considered the submissions made on behalf of the parties 
and the Department and also perused the relevant clauses in the 
amalgamation order of the High Court, the scheme, the letters issued by 
the RBI and the Controller of Capital Issues. The Tribunal also referred 
to the provisions of sub-cl. (iil) of s. 2(18)(b)(B). Thereafter it was held 
that going by the provisions it could not be denied that during the period 
relevant to the assessment year in question live persons did hold 50% 
of the voting power of the company and that on a direct simple and literal 
application of the above quoted sub-clause the company's claim cannot 
be accepted. ARer holding so the Tribunal considered the reality of the 
situation and in that process it was noted that the assessee company was 
formed with a view to takeover the Indian business of the foreign company, 
that this step had to be taken because of the transfer of undertaking had 
to be to some legal entity and. therefore, that legal entity had to come 
into existence before the transfer was made. It was also noticed that the 
transfer is of an undertaking or business which meant with a speciOc date 
for identifying the assets had to be named-in this case 31st Oct.. 1977. 
Since the legal entity has to come into existence before the transfer of 
the undertaking that shares were allotted from the beginning. Though the 
company was formed with the seven shareholders InlUaliy the understand¬ 
ing was that the Court's order and the necessary permission from the 
Controller of Capital Issues and the RBI would be obtained for the transfer 
of the undertaking and the subsequent allotment of the shares to the 
foreign company. It was also notice that the assessee-company was not 
expected to do anything during the period relevant to the assessment year 
in question except to serve as a holder of undertaking which could be 
transferred to it. After noticing the relevant factual situation, the Tribunal 
observed that the provisions regarding the control of the affairs of the 
company, or holding 50% or more of its shares are all Intended to serve 
a purpose, that in this case, the purpose of these provisions and those 
regarding the restrictions on transfer of Shares is simply that if the benefits 
of the company are to be restricted to a small group of people the tax 
at a higher rate would be payable. It was also observed the Tribunal 
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that there were hardly any affairs to be controlled and no dividend to be 
declared and no beneflts to be derived. The Tribunal, on a consideration 
of the entire facts and circumstances, held that the assessee was company 
In which the public were substantial^ Interested. It was also observed 
that the Intention In regard to the future as such Is the only relevant factor 
to be taken Into consideration to determine Its character because any other 
factor depending merely on the literal application of sub.-cl. (Ill) would 
serve absolutely no purpose. 

Before us the learned counsel for the Revenue contended that the Tribunal 
has entered a clear ffndlng to the effect that live persons did not (less 
than 6) 50% of the voting power In the assessee-company, that this ffndlng 
was entered on a consideration of the provision of s. 2(18)(b)(B)(iil) of the 
Act and that after entering such a clear finding the Tribunal was not 
Justlffed in approaching the question In a different manner with reference 
to the purpose and in holding that the company Is one In which the public 
are substantially Interested. He also drew our attention to the decision 
of the Supreme Court In Pw^ab Produce A Trading Co. vs. CIT(1971) 

82 ITR 619 (SC) : TC 24R.340. We could not find any assistance from 
the said decision so far as this case Is concerned. The question for 
consideration In the Supreme Court decision was entirely different from 
the one for consideration In the present case. In that case, the applicant 
company in which shares carrying more than 50% of the total voting power 
were held by less than six persons. In that case, there was no dispute 
regarding the fact that less than six person hold more than 50% of the 
voting power of the company on a permanent basis. Only thing was that 
a decision was taken by the company in Its meeting that no dividend need 
be declared for which no reasons have also been stated. On the other hand, 
on the above facts the question was as to whether the twin conditions 
of the proviso to s. 23A of the IT Act, 1922 which Is in part materia according 
to the learned counsel for the Department with s. 2(18)(b)(B)(lil) of the 
Act are, to be cumulative or Is It sufficient that anypne of the conditions 
satisfied ? In this case the factual matrix is entirely different in that the 
initial formation and the allotment of shares to the seven persons was 
only a temporaiy arrangement and that the permanent basis depending 
on the final order to be passed by this Court In the amalgamation order 
and the scheme. We are of the view that the Tribunal was Justified in not 
taking a literal approach and In deciding the matter keeping In view the 
purpose behind the provision, or In other words a purposive approach 
in deciding the question. We entirely agree with the concurrent reasoning 
of the two appellate authorities and hold that the assessee-company Is 
a company in which the public are substantially Interested and accordingly 
entltl^ to the reduced rate of tax. 

We answer the question referred to in the affirmative that la In favour 
of the assessee and against the Department 
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IN THE HIGH COURT OF GUJARAT 
(Before Hon'ble Justice Mr. C.K. Thakker & 

Hon'ble Justice Mr. Kajesh Balia) 

Special Civil Application No. 2843 of 1905 

Hunalda Jamnagarwala Sc Anr. 
va. 

Appropriate Authoiitjr & Anr. 

For the Appellant 8.N. Soparkar 

For the Respondent M.J. Thakor 

Decided on 26-6-1995 

ACQUISITION OF IMMOVABLE PROPERTT — Assessee purchasing Hat 

— Piling statement In Form 37-1—Appropriate Authority giving notice 

— Order of acquisition passed — Assessee challenging order, citing 
Instance and drawbacks—Appropriate Authority also citing Instances 

— Assessee pleading Instances of Approplrate Authority not compa¬ 
rable -Instances died on sale of properties later than purchased 

hy appellant — Held. Instances quoted by Appropriate Authority not 
comparable — Drawbacks In the property agreed to he purchased by 
the appellant not considered properly — Appropriate Authority also 
not right In ignoring the fact of F8T available to the property of the 
assessee being less than the property cl ted by the Appropriate Authority 

— Order set aside and respondent directed to issue no objection. 

Income-tax Act, 1961 — Section 269-UD. 

FACTS 

The appellant entered into an agreement to purchase property for consid¬ 
eration of Rs. 20,30,000/-. Although formal agreement was executed only 
on 1-12-1994 but advance was paid by cheque txs late as 8-10-1994. The 
assessee filed statement in Form 37-1. The Appropriate Authority issued a 
show case notice u/s 269-UD(lA} alleging that the appellant's consideration 
was understated by more than 15%. According to the assessee the property 
was more than 13 years old constructed when FST available in respect qf 
the said are was 6:1 resulting into lot of congestion. The Appropriate 
Authority quoted Instance which according to the appellant were of new 
buildings and also the appellant contended that the property was away 
from congestion. Further it was noticed lhat the instances quoted were qf 
those properties where deal was flncdtsed on 30-12-1994 and the flat was 
situated at second floor. The assessee also pointed out certain instances 
where some sales were made although for those properties the apparent 
consideration being less than Rs 10 lakhs no permission was obtainedfrom 
the Appropriate Authority. These instances were ignored by the Appropriate 
Authority. Accordircg to the Appellant the Appropriate Authority committed 
an error In not taking Into.aocount the relevant germane consideration and 
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(n relying upon the bistcmces which cannot be said to be comparable. On 
these facts the appellant filed a wrtt for quashing the order pcwsed by the 
Appropriate Authority. 

DECISION 

The Hon'ble Court held that looking to the order passed by the Appropriate 
Authority, it is clear that heavy reliance was placed on property sold on 
30-12-1994 whereas the petitioner had relied on instances of March 1994, 
May 1994 and August 1994. The Hon'ble Court held that there has been 
considerable Increase In the value of properties since the date of purchase 
in the Instances of sales relied by the Appropriate Authority were much 
later. The Hon'ble Court further held that it was not proper for the 
Appropriate Authority to Ignore the fact that the vendor had paid earnest 
money on 8-10-1994 although formal agreement was entered into between 
the parties on 1-12-1994 since the advance was made by cheque which 
fact could not be doubted. Further It was wrong on the part of the 
Appropriate Authority In Ignoring the fact that FSI available was much 
less than the FSI available to the properties for which Instances were 
quoted. The satisfaction as contemplated section 269UD must be based 
on objective facts. There must be evidence and material to arrive at a 
conclusion and satisfaction. It Is Incumbent on the Appropriate Authority 
to come to a positive and deflnite conclusion that the property was under¬ 
valued. The Appropriate Authority also could not Ignore the Instance of 
sale where no doubt the sale consideration was less than Rs. 10 lakhs. 
Since no satisfaction has been arrived have been recorded on the basis 
of objective facts and no reasons have been recorded for coming to a positive 
conclusion as to why there was difference of more than 15%. the order 
was to be quashed and set aside. The respondent was, therefore, ordered 
to issue clearance certificate. 

Pull text of the Judgment is given below : 

JUDGMENT 

(C.K. Thakker, J.) 

1. Learned counsel for the petitioners seeks permission to delete the name 
of respondent No. 2. Permission granted. Respondent No. 1 - Appropriate 
Authority, will now be sole respondent. 

2. This petition Is Qled for quashing and setting aside the order at 
Annexure.A dt. March 30. 1995 passed by the respondent-Appropriate 
Authority under the Income-tax Act. 1961 (hereinafter referred to as’the 
Act’). 

3. It Is the case of the petitioners that one Nlzamuddin Balubhal Vlranl 
owned a flat situated at Kumar Corner Cooperative Housing Society 
Limited, Pune (hereinafter referred to as ’the property under Considera¬ 
tion’ and/or *PUC*). According to the petitioner, PUC was 13 years old 
property constructed at the time when the FSI available in respect of the 
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said area was 6:1 resulting into lot of congestion. The petitioners were 
in need of residential premises for their own use. It Is assertion of the 
petitioners that the talk of purchase of PUC took Place between Vendor 
and Vendee In the beginning of October 1994 and an amount of Rs. two 
lacs had already been paid by the petitioners by a cheque dt. October 
8, 1994 as take amount payable under the arrangement. An agreement 
to sell, according to the petitioners, was prepared, the month of October 
1994 but formal agreement could be executed only on 1st December 1994. 
It was for the total consideration of Rs. 20,30,000/-. Since the total 
consideration exceeded Rs. 10 lacs, the parties had to fill In form No. 
37-1 in accordance with the provisions of section 269 UC of the Act on 
December 15, 1994. The appropriate authority issued a show cause notice 
on March 15, 1995 under section 269UD( 1 A) of the Act, inter alia, alleging 
that apparent and discounted consideration of PUC appeared under-stated 
by more than 15%. The Appropriate Authority was, therefore, satisfied 
that it was a fit case to issue notice and Transferor and Transferee were 
called upon to show cause as to why order under section 269UD(1) of 
the Act should not be made against them. They were called upon to remain 
present before the Appropriate Authority on March 21, 1995 at 3.30 p.m. 
falling which It was mentioned that appropriate authority would pass 
appropriate order. 

4. The petlloners submitted two replies, Inter alia, contending that the 
rate of SIP on which reliance was placed by the appropriate authority 
could not be considered as comparable to arrive at market value of the 
PUC. Objections were raised by Ihe petitioners lolhe effect that PUC was 
13 3 rearB old building whereas SIP was a new building. PUC required 
repairing and there was leakage on terrace. PUC was situated at a highly 
congested area as compared to SIP which was away from such 
congestion,parking facility was available to the PUC which was available 
to the SIP. 

The deal of PUC was finalised in the first week of October, 1994 while 
the SIP'S deal was finalised on December 30, 1994. PUC was situated on 
6lh floor, while SIP was situated on the second floor. Three Instances have 
been cited by the petitioners comparable to the PUC by pointing out that 
in those cases appropriate authority Itself had accepted apparent consid¬ 
eration, which was much lower than the consideration of the PUC. Two 
more Instances were also cited in which flats were sold in the veiy society 
where PUC was situated and the rate was much lower as compared to 
the rate of SIP. 

5. After considering the replies submitted by the petitioners. Appropriate 
Authority passed the impugned order in exercise of the powers under 
section 269UD(1) of the Act, which is impugned in the present petition. 
The Appropriate Authority gave two reasons in para 4, which reads as 
under; 
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*4. We have carefulfy' considered the submissions made by the trans¬ 
feror and the transferee and same are dealt with as under : 

(1) The first sale Instance relied upon the transferor and transferee 
Is ofMay. 1994. The rateof llathas been Increased considerably 
since than. Moreover. In the said flat, there Is no proper 
ventilation, construction was very bad and poor and the titles 
of each flat purchaser Is to be perfected. Hence this SIP Is not 
comparable. The second sale Instance relied upon has access 
from rear side of the building through narrow staircase. The 
date of agreement la of August 1994 and rate of fiat has 
Increased considerably since then. Therefore, it Is not com¬ 
parable with the PUC. The third SIP relied upon Is of March 
94 and price rise during this period Is to be considered. 
Moreover, PUC fiat Is much superlod to SIP. Moreover. In SIP 
flats, there la no proper ventilation and surrounding area Is 
very noisy and hence It Is not comparable with the PUC. 

2. The SIP of Kumar corner quoted Is below Ks. 10 lacs and hence 
Appropriate Authority cannot exercise the power of pre-emptive 
purchase under Chapter XXC of the IT Act. 1961 and hence 
the same is not comparable. The contention, regarding FSI Is 
also not accepted aslst has no concern with the rate of B.U A. 
The contention regarding old building and leakage etc. Is 
correct and for this purpose 14% deduction Is allowed to SIP. 
even then there Is an understatement by more than 15%. The 
contention regarding traffic Jam Is also not acceptable because 
social gathering Is occasion and the fiat owner will get such 
facilities nearby and therefore. It Is not disadvantage but 
advantage to the PUC.The contention that there is delay In 
finalisation of deal Is not acceptable, because In 'Kaverl' Building 
was under construction and there was uncertainty about the 
possession of flats to the purchaser. 

6. Mr. Soparkar, learned counsel for the petitioners raised number of 
contentions. He submitted that there Is an error apparent on the face of 
the record committed by the Appropriate Authority In not taking Into 
account the relevant and germane considerations and in relying upon the 
Instance, which cannot be said to be comparable. He further submitted 
that appropriate authority also committed an error of law In Ignoring the 
sale Instances on which reliance was placed by the petitioners and In giving 
too much Importance to transactions of SIP. It was also urged that without 
there being any evidence and/or material on record, the Appropriate 
Authority held that there was understatement of consideration to the extent 
of more than 16%. Mr. Thakor on the other hand supported the order 
passed ty the Appropriate Authority. He submitted that In bonajlde 
exercise of the power conferred under sec. 269 UD of the Act and after 
consldeiing the entire materials on record, the Appropriate Au thority was 
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satlsRed that there was dlfTerence of apparent and actual consideration 
and hence the lnipu((ned order was passed which cannot be said to be 
Illegal and contraiy to law. 

7. In our opinion, the contentions raised by the learned counsel for the 
petitioners are well founded and the petition requires to be allowed. Leaking 
to the order passed by the Appropriate Authority It la clear that heavy 
reUance was placed by the Appropriate Authority on SIP sold on 30th 
December 1994. The petitioners on the other hand placed reliance on sale 
instances in March 1994, May 1994 and August 1994. The Appropriate 
Authority rejected the above sale instances on the ground that there had 
been considerable Increase since March, May and August 1994. In our 
opinion, the contention of the learned counsel for the petitioners Is well 
founded that If there Is considerable Increase In price during the March, 
May and August 1994, the same consideration should have weighed with 
the Appropriate Authority qua SIP also. By not taking Into account, the 
price Increase. In case of SIP and In rejecting the sale Instances put forward 
by the petitioners, error apparent on the face of the record has been 
committed by the Appropriate Authority. The order, therefore, requires 
to be quashed and set aside on the ground that relevant sale instances 
have not been considered by the authority. 

8. There are additional grounds also from which it can be said that the 
impugned order is contrary to law. It is assertion of the petitioner which 
Is not disputed that the talk of purchase took place In the beginning of 
October 1994. It was agreed between the parties and as token of arrange¬ 
ment, a cheque of Rs. 2 lacs was paid to the Vendor on October 8, 1994, 
though formal agreement was entered Into between the parties on December 
1, 1994, Appropriate Authority has not staled anything regarding the said 
assertion of the petitioners. In view of the fact that a cheque was Issued 
on October 1994 for Rs. 2 lacs, there Is some substance In what the 
peUtloner have contended and In that case the Authority ought to have 
considered that ground and ought to have recorded a necessary finding. 

9. Again, In our opinion. Appropriate Authority has committed an error 
of law In not placing reliance on two Instances In which flats were sold 
In the very society In which PUC was situated. The Appropriate Authority 
did not consider the sale Instances observing that ‘The SIP of Kumar Comer 
quoted is below Rs. 10 lacs and hence Appropriate Authority cannot 
exercise the power of pre-emptive purchase under Chapter XXC of the 
Income-tax Act. 1961 and hence the same Is not comparable.* We are of 
the opinion that the approach of the Appropriate Authority Is not In 
accordance with law. In our opinion, the question Is not to whether the 
Appropriate Authority can exercise power of pre-emptive under the Act 
or not, but the question Is as to whether or not. sale Instance is comparable. 
If In the same society a flat Is sold, no stretch of Imagination It can 
be said that the sale Instance Is not comparable one. Similarly, we are 
of the view that the Appropriate Authority was not right In ignoring the 
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fact that the FSI available to the PUC was less than tl^e FSI available to 
the SIP. It Is Indeed one of the important circumstance which ought to 
have been considered by the Appropriate Authority. 

10. We are also surprised that on one hand the Appropriate Authority 
did not place reliance on the sale instance relied upon by the petitioners 
on the ground that the construction was very bad and poor, but on the 
other hand, it admitted that even in the PUC the construction was old 
one and there was leakage etc. The Appropriate Authority observed in 
the lmpugn«l order that the contention of the petitioners was correct and 
for that purpose deduction of 14% was allowed to SIP but even then there 
was understatement by more than 15%. Now, there is nothing on record 
as to how and on what basis such deduction of 14% was allowed. Similarly, 
the contention of the learned counsel for the petitioners is well founded, 
when he argued that the Appropriate Authority has erred In observation 
that trafllc Jam cannot be said to be a negative factor because the social 
gathering is occasion and the flat owner will get such facilities nearby, 
and, therefore, it is not disadvantage but advantage to the PUC. We also 
must observe that we failed to understand as to how the trafllc jam and 
social gathering would be an advantage to the PUC. In any case, there 
is nothing on record and the order passed by the Appropriate Authority 
is conspicuously silent as to by a *lrainc jam* and by ‘social gathering* 
PUC would be in advantageous position. Hence, the said ground also cannot 
be upheld. 

11. Apart from the above grounds, in our opinion. Mr. Soparkar, is right 
in submitting that the satisfaction as contemplated by section 269UC must 
be based on objective facts. There must be evidence and material to arrive 
at conclusion and satisfaction. Rejection of the sale Instances and/or 
grounds and/or reasons put forth by the party is one thing. At the most, 
it can be said to be a negative finding for not accepting the case of the 
transferor/transferee. But the lawrequires something more. In our opinion, 
it is incumbent upon the appropriate authority to come to a positive and 
definite conclusion that the property was under valued. A similar question 
arose before us in Special Civil Application No. 869 of 1995 decided by 
us on January 30, 1995. Considering the relevant provisions of the Act 
as also the decision of the Hon'ble Supreme Court in Barium Chemicals 
Ltd. AAnr.vs. Company Law Board & Ors.: AIR 1967 SC 295. we observed 
as under : 

The combined reading of Sec. 269UD(1A) and (IB) of the Act leaves 
no room of doubt that it is a question of objectively decision-making 
process by taking into consideration all relevant materials which have 
come before hearing authority and considering the rival aspects of the 
matter. Moreover, requirement of law is to specify the grounds on which 
the .order of pre-emptive purchase is made. That obligation does not 
stop by merely rejecting the submissions made before it. Rejection of 
submissions made by the vendors or transferees or person interested 
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in the property, does not lead to consequence that grounds for making 
pre-emptive purchase exists. Since qua-non is that the reasons must 
exist on the material placed before it, for supporting the action taken 
for pre-emptive purchase under sec. 269 UD of the Act The order 
clearly falls short of this requirement.’ 

In our opinion, the point is concluded by the above decision also. Since 
no satisfaction has been arrived at by the respondent on the basis of 
objective facts and no reasons have been recorded for coming to a positive 
conclusion as to why there was difference of more than 15%. the order 
cannot be said to be in accordance with law and must be quashed and 
set aside. 

12. For the foregoing reasons, the petition requires to be allowed and is 
accordingly allowed. The Impugned order dt. 30-3-1995 passed by the 
respondent Appropriate Authority at Annexure. A is hereby quashed and 
set aside. Respondent is directed to complete necessary formalities within 
a period of stx weeks from the date of receipt of the order of the court 
including Issuance of clearance certidcale.Rule made absolute. No order 
as to costs, 


(1996) 134 Taxation 113 (auj.) 

IN THE HIGH COURT OF GUJARAT 
(Before Hon'ble Justice Mr. C.K. Thakker & 

Hon'ble Justice Mr. Rajesh Balia) 

Special Civil Applications Nos. 2161 and 2162 of 1995 

M/a Shri Bulldera 

▼ 8 . 

Shri R.B.L. Aggrawal. CIT 

and 

M/s Shah Patel & Co. . 
vs. 

Shri R.B.L. Aggarwal. CIT 

For the Appellant 8.N. Soparkar 

For the Respondent 1I.J. Thakore 

Decided on : 6-4-1995 

WAIVER OF INTEREST AND PENALTY — Assessee filing appUcaUon 
n/s 273A for waiver of penalty and interest — Assessee contending 
all the conditions envisaged by section 273A fulfilled — CIT waiving 
only part of the Interest and penalty — No reasons given for rejecting 
balance claim — Held, non-application of mind and not assigning any 
reasons and as sueh order to be set abide — Directed to pass fresh 
order. 

Income-tax Act, 1961 — Section 273A. 
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FACTS A DECISION 

The assesaees Qled petiUons for waiver of Interest and penalty u/s 273A 
for A.Y8. 1985-86 and 1986-87. According to the petitioner they had 
fuiniled all the conditions prescribed u/s 273A of the IT.Act. The CIT, 
however, waived only a part of the penalty and Interest without alTordlng 
any opportunity to the assessee and without assigning any reasons. The 
present writ has been filed for quashing the order of the CIT. The Hon’ble 
Court, after going through the arguments, held that no doubt section 273A 
confers discrretlonaiy powers on the CIT to waive interest and penalty on 
fulfilment of certain conditions but such discretionary power has to be 
exercised Judiciously and on sound principles. An oHIcer cannot at his 
sweat will arbitrarily exercise power of waiver. The power is coupled with 
duty when conditions for exercise of such power are established, the 
authority cannot refuse to exercise it. Since the order was passed without 
application of mind and no grounds had been recorded whatsoever for 
refusing the prayer of the assessee, the order had to be set aside. 

Case referred to : 

Apex Finance Leasing Ud. vs. CIT & Others 207 ITR 781 (SC), (1994), 
121 Taxation 530. 

Full text at the Judgment Is given below : 

JUDGMENT 

(C.K Thanker. J.J 

1. Rule Mr. M.J. Thakore appears and waives service of rule on behalf 
of the respondents. In the facts and circumstances of the case, the petitions 
are taken up for final hearing. 

2. Both these petitions re filed for quashing and setting aside orders dated 
October 31, 1994 and January 19. 1995 passed by the Commissioner of 
Income-tax, Gujarat III, Ahmedabad, in so far they do not waive interest 
and penalty In their entirety levied on the petitioners by dlr'^ctlng the 
respondents to waive interest and penalty totally. 

3. Both the petltoners are partnership firms. For the assessment years 
1985-86 and 1986-87 the Assessing Ofllcer had levied interest on the 
petitioners for filing of income-tax returns as also for non-payment of 
advance tax. Penalty was also Imposed. According to the petitioners, they 
had fulfilled all the conditions prescribed under section 273-A of the 
Income-tax Act, 1961 (hereinafter referred to as 'the Act*) and they were 
entitled to waiver of Interest and penalty levied upon them. The petitioners 
therefore, submitted applications to the respondent requesting him to 
waive levy interest and penalty. It is contended by the petitioners that 
no opportunity of hearing was afforded to them. Bui the respondent was 
satisfied about fulfillment of conditions laid down in section 273-A of the 
Act. Hence, he granted the benefit and waived interest and penalty partly. 
In the Impugned order, in para 2 it was stated : 
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*2. After considering the facts of the caae and the conditions laid down 
under section 273'A of the Income-tax Act, 1961, I commissioner of 
Income-tax, Gujarat III, Ahmedabad, hereby waive interest/and penally 
as per details given below .* 

4. Mr. Soparkar, learned counsel for the petitioners submitted that when 
conditions mentioned in section 273-A have been satisfied. It was not open 
to the respondent to waive only a part of Interest and penalty, as has 
been done In Instant cases. He submitted that no reasons are recorded; 
no speaking order is passed: no opportunity of hearing Is afforded, and 
the order Is made which la contrary to law. According to the learned counsel, 
the Impugned order requires to be quashed and set aside by directing the 
respondent to waive Interest and penalty In its entirety. Reliance Is placed 
in this connection by Mr. Soparkar on the decision of the Honlsle Supreme 
Court In the case of Apex Finance Leasing Ltd. vs. Commissioner q/* Income- 
tax and Others. 207 ITR 781 and the decision to this court In Kantllal 
vs. Commissioner of Wealth-tax. In Kamlilal’s case (supra), this court held 
while considering similar provisions of section 18-B fo the Wealth-tax Act, 
1957 held that once the authority is satisfied that the case Is covered 
for grant of waiver of interest and penalty. In absence of sound and 
convincing reasons, it is not open to him to waive only a part thereof. 

5. In our opinion, submission of Mr. Soparkar Is well founded. No doubt, 
section 273-A confers dlscretlonoiy power on the respondent to waive 
Interest and penalty on fulfilment of certain conditions. At the same time, 
however. It cannot be gainsaid that such discretionary power requires to 
be exercised judicially; Judiciously and on sound principles. An Officer 
cannot, at his sweet will arbitrarily grant power of waiver. Again the power 
is coupled with duty and when conditions for exercise of such powers are 
established, the authority cannot refuse to exercise It. In Uie Instant cases, 
it is the assertion of the petitioners, nor refuted by the respondent that 
the requisite conditions were present. The respondent himself has granted 
benelli by reducing interest and penalty partly. He however, did not apply 
his mind and no reason/ground whatsoever has been recorded as to why 
he did not grant the prayer of the petitioners In Its entirety. The Impugned 
orders, hence, suffers from non-appllcatlon of mind. The point is also 
concluded by a decision of the Apex Court as well as of this court. The 
petitions, therefore, require to be allowed by quashing the impugned orders 
and by directing the respondent to pass fresh orders In accordance with 
law. 

6. For the aforesaid reasons, the petitioners are allowed by making the 
rule absolute, the Impugned orders are quashed and set aside. It is directed 
that the respondents will pass fresh orders in accordance with law. In 
the facts and circumstances of the case no order as to costs. 
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IN THE HIGH COURT OF ALLAHABAD 
(Before Hon'ble Justice Mr. R.K. Gulatl) 

Civil Mlsc. Writ PeUUon NO. 981 of 1995 

Sureah Chand 
▼a. 

Income Tax Appellate Tribunal 

Decided on : 29-9-1995. 

RECOVERY OF TAX — TRO Issuing notice for recovery of tax — 
Assessee filing stay application before Tribunal — Tribunal already 
completed hearing of case and Judgment reserved — Assessee Qling 
writ in High Court seeking direction to Tribunal either to pass 
Judgment or to stay demand — Held, Tribunal directed to dispose 
of the appeal Immediately falling which take up assessee's application 
for stay of demand. 

Income-tax Act. 1961 — Section 220 (6). 

Constitution of India — Article 226. 

FACTS A DECISION 

The petitioner Suresh Chand is said to be an AGP engaged in country 
liquor business. The said AOP was assessed to tax by ACIT for A.Y. 
1991-92. The assessment order was arOrmed in appeal by CIT(A). The 
petitioner thereafter preferred an appeal before the Tribunal. An appli¬ 
cation for stay of the demand pending decision in the appeal was filed. 
According to the petitioner, the appeal Itself was heard by the Tribunal 
when the orders were reserved and till date, the Tribunal did not give Its 
decision. In the meantime TRO issued a notice which is alleged to have 
been served somewhere in the month of August 1995 calling upon the 
petitioner to pay the disputed demand together with Interest. The petitioner 
pointed out that it had no funds to pay the demand and. accordingly, 
the demand may be stayed till the disposal of the appeal by the Tribunal. 
It is in this background that the petitioner has approached the court 
through this writ petition seeking the reliefs set out earlier. Hearing in 
the appeal had already been concluded as asserted by the ITAT and the 
decision was still awaited, the appeal may be disposed of expeditiously 
at an eariy date. However, if for some reason it was not possible to decide 
the appeal, the stay application filed by the petitioner may be taken up 
for decision after due notice to the parties and decided in accordance with’ 
law preferably within a period of three weeks. 

Full text of the Judgment is given below: 

JUDGMENT 

The petitioner was permitted to amend the array of parties, accordingly, 
the amendments were carried out. 
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Heard the learned counsel for the petitioner and Shri Ashok Kumar who 
appeared for the respondents. 

The petitioner has sought directions to the Tribunal. Delhi Bench 'O' to 
dispose of the appeal and the stay application said to have been filed by 
the petitioner. The petitioner has further prayed for a writ of mandamus 
commanding the TRO. Income-tax Unit, Meerut, directing him not to 
recover the demand outstanding against the petitioner amounting to Rs. 
28.31,973 during the pendency of the writ petition. 

The p>etltloner Suresh Chand is said to be an AOP engaged in country 
liquor business in Baghpat, District Meerut. The said AOP was assessed 
to income-tax by the Assistant Commissioner, Circle-3, Meerut for the 
assessment year 1991-92 by an order dated 21-3-1994. The assessment 
order was affirmed in appeal by the CommissionerfAppeals), Meerut. It 
is alleged that the petitioner thereafter preferred an appeal before the 
Tribunal. New Delhi on 2-1-1995 and on 27-3-1995. an application for 
stay of the demand pending decision in the appeal was filed. According 
to the pelltioner, the appeal Itself was heard by the Tribunal on 

27- 4-1995 when the orders were reserved and till date, the Tribunal has 
not given its decision. During the meanlime, the Income-tax Recovery 
Officer. Meerut, has issued a notice dated 17-4-1995 which Is alleged to 
have been served somewhere in the month of August 1995 calling upon 
the petitioner to pay the disputed demand together with interest falling 
which coercive measures will be taken against the petitioner. The petitioner 
has already filed its reply to the Income-tax Recovery Officer, a copy of 
which is contained in Annexure-14 to the writ petition and is dated 

28- 6-1995 stating, inter alia, that the Tribunal has heard appeal on 
27-4-1995 and the Judgment is awaited any time. The petitioner pointed 
out that it had no funds to pay the demand and, accordingly, the demand 
may be stayed till the disposal of the appeal by the Tribunal. 

It is in this background that the petitioner has approached this Court 
through this writ petition seeking the reliefs set out earlier. 

Having regard to the reliefs sought in the writ petition and the facts and 
circumstances of tlie case the writ petition is disposed of finally with the 
direction that if the hearing in the appeal has already been concluded 
as asserted by the petitioner and the decision is still awaited, the appeal 
may be disposed of expeditiously at an early date. However, if for some 
reason it is not possible to decide the appeal, in that case, the stay 
applicaiion filed by the petitioner a copy of which has been filed as 
Annexure-6 to the writ petition, may be taken up for decision after due 
notice to the parties and decided in accordance with law preferably, within 
a period of three weeks a certified copy of this order is filed before the 
concerned Bench of the Tribunal. 

Subject to the above, the writ petition shall stand finally disposed of. 
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(1896) 134 Taxation 117 (D«L) 

IN THE HIGH COURT OF DELHI 
(Before Hon'ble Justice Mr. Devender Gupta & 

Honlile Justice Dr. M. K. Sharma) 

C.W.P. No. 3286 of 1993 
Virgo Marketing (P) Ltd. 
vs. 

Appropriate Authority 

Decided on ; 20.11.1995 

ACQUISITION OF IMMOVABLE PROPERIT — Aasessee flUng Form 
37-1 — Property acquired by Appropriate Authority considering sale 
instances of the same area in the same locality — Held, no infirmity 
in the order of Appropriate Authority. 

Income-tax Act. 1961 — Section 269-UD. 

FACTS 

By an agreement of sale the properly in question was agreed to be sold 
to the petitioner at an apparent consideration oj Rs. 25 lakhs. Appropriate 
Authority passed the impugned order for purchase taking into consideration 
the sale instance of property having same area located in the same locality. 
Thcreq/ler the property uios sold/or a consideration of Rs. 47 lakhs in the 
public auction, 

DECISION 

In the public auction which look place on 17.9.93, the prop)erly was sold 
for a consideration of Rs. 47.30 lakhs, which was fully paid on 29.10.93. 
The sale being confirmed, the possession also handed over to the transferee 
on 29.10.93. Though this fact was brought to the notice of the petitioner, 
no steps till date have been taken to implead the transferee as a party. 
We have also gone through the Impugned order and do not find any Innrmity 
therein. The appropriate authority has taken Into consideration the sale 
instance which was having approximately same area as that of the flat 
In question. It was observed that this properly is also located in the same 
complex and can be taken as the best guide for arriving at the fair market 
value. The appropriate authority also took note of all other relevant factors 
into consideration i.e., the date of transfer, the proximity of time and the 
advantages available and formed an opinion resulting in the Impugned 
order. The court did not find any infirmity therein. 

Case lefeired to : 

C.B. Cautam vs. Union of India (1992) 111 Taxation 476; 1992 (6) SC 
678 

Full text of the Judgment is given below: 

JUDGMENT 

Agreement ,to sell dated 29-8-1988, In petitioner's favour with respect to 
the disputed property was for a consideration of Rs. 25 lakhs. On 
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7-11-1988. an order was made under section 269LID(1) of the Income- 
tax Act, 1961 by respondent No. 1 for purchase of the property on an 
amouiil equal to the apparent consideration. This order, when challenged 
in CW 2636 of 1988 was set aside on 22-2-1993 by following the decision 
of Supreme Court In C. V. Gautam vs. Union of India JT 1992 (6) SC 678. 
The appropriate authority was directed to take a fresh decision, keeping 
in view the decision of the Supreme Court and the facts of the case. It 
is the fresh order, passed on 26-4-1993 by the appropriate authority, 
which is now under challenge in this petit ion. 

In the public auction, which took place on 17-9-1993, the property was 
sold for a consideration of Rs. 47.30 lakhs, which was fully paid on 29- 
10-1993. The sale being confirmed, the possession was also handed over 
to Shii Mohan Mahavir Prasad Shah, the transferee of29-10-1993. Though 
this fact was brought to the notice of the petitioner, no steps, till date, 
have been taken to implead the transferee as a parly. We have also gone 
through the Impugned order and do not find any Infirmity therein. The 
appropriate authority has taken into consideration the sale Instance of 
Flat No. 11-B, which was having approximately same area as that of the 
flat in question. It was observed that this property is also located in the 
same complex and can be taken as the best guide for arriving at the fair 
market value. The appropriate authority also took note of all other relevant 
factors into consideration, namely, the date of transfer, the proximity of 
lime and the advantages available and formed an opinion resulting in the 
Impugned order. We do not And any Infirmity therein. 

Dismissed. 


(1996) 134 Taxation 118 (Del.) 

IN THE HIGH COURT OF DELHI 
(Before Hon'ble Justice Mr. Y.K. Sabharwal A 
Hon'blc Justice Mr. D.K. Jain) 

I.T. Reference No. 67 of 1978 

Commissioner of Income-tax 
vs. 

Sanwal Doss Mlrl Mai 

For the Applicant Rajendra 

For the Respondent R.P. Bansal 

Decided on 21.11.1995 

PENALTT— A.Y. 1969-70 — Assessment order passed on 17.9.71 —■ 
Assessing Officer Imposing penalty of Rs. 20,000/- on 19.3.1974 — 
Tribunal set aside order of penalty holding that In view of amendment 
of section 274(2), Assessing Officer not authorised to Impose penalty 
—Held, Jurisdiction to be determined w.r.t. amount of income concealed 
— Proceedings Initiated after completion of assessment order which 
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«M paa aad after amendmeat of aeetloa 274(2), penalty rlgbtly Imposed 
by Offleer. 

Income-tax Act, 1961 — Sections 271(l)(c) & 274(2). 

FACTS 

During the course of assessment proceedings for the A.Y. 1969-70, the TTO 
examined the sUx^ register produced by the assessee and found that there 
was discrepancy of 1,000 Kgs. of aluminium. The FTO made an addition 
of Rs. 21,200 towards the total income of the assessee. The order of 
assessment was made on 17.9.91 He also initiated penalty proceedings 
u/s 271(l)(c) of the Act and imposed a penally of Rs. 20,000/-. On appeal 
AAC upheld the order of TTO. The assessee went in appeal before the 
Tribunal. The Tribunal held that the TTO had nojurisdicllon to impose penalty 
in view of the provisions of section 274(2) of the Act which were applicable 
on the date of filing of the return when the incident of conceabnent took 
place. The penalty order passed by Ihe TTO was held by the Tribunal to 
be without Jurisdiction and was set aside. 

DECISION 

The Hon'ble Court held that before amendment the amount of penalty 
Imposable was a determining factor for deciding which authority had 
JurladlcUon. -After amendment It Is not the amount of penalty which 
determined the Jurisdiction but the determining factor for deciding which 
authority has Jurisdiction Is the amount of Income concealed. 

In the present case, as noticed above, the addition of Rs. 21,000/- was 
made. Further, penalty proceedings were Initiated after 1.4.71 since the 
order of assessment Itself Is dated 17.9.71. On these facts, the question 
as to which olllcer has Jurisdiction is no longer res Integra in view of the 
decision of the Supreme Court In Varkey Chacko vs. CTT. The Supreme 
Court has held that the penalty proceedings can be Initiated only after 
the assessment order has been made which finds such concealment of 
furnishing of Inaccurate particulars. Who on this point of time has the 
authority to impose penalty is what is relevant. In this view the ITO had 
Jurisdiction to impose penalty. 

Case referred to: 


Varkey Chacko vs. CTT (1993) 116 Taxation 376; 203 ITR 885 (SC). 

Pull text of the Judgment Is given below: 

JUDGMENT 


(Sabharwal, J.) 

During the course of assessment proceedings for the assessment year 
1960-70, the ITO examined the stock register produced by the assessee 
and found that there was discrepancy of 1,000 kgs. of aluminium It was 
found that as on 21 -6-1968 the quantity of aluminium In stock was shown 
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at 3.147 kgs. as against the correct quantity of 4,147 kgs* The ITO held 
that assessee had sold 1,000 kgs. of aluminium outside the books of 
account and made an addition of Rs. 21,200 towards the total Income 
of the assessee The order of assessment was made on 17-9-1971. He also 
Initiated penalty proceedings under section 271(l)(c) of the Income-tax 
Act, 1961 against the assessee and by his order dated 19-3-1974 Imposed 
a penalty of Rs. 20.000 On appeal, the AAC upheld the order of the ITO. 
The assessee went In appeal before the Tribunal. The Tribunal held that 
the ITO had no Jurisdiction to Impose penalty In view of the provisions 
of section 274(2) of the Act which were applicable on the date of flllng 
of the return when the incident of concealmet took place The penalty order 
passed by the ITO was held by the TVlbunal to be without Jurisdiction 
and was set aside. 

Under the aforesaid circumstances, at the Instance of the revenue, the 
following question has been referred to us for opinion:- 

“Whether, on the facts and in the circumstances of the case. Tribunal 
was legally correct in setting aside the penalty order passed by the 
Income-tax Officer imposing a penalty of Rs. 20,000 under section 
271(l)(c) of the Income-tax Act, by holding that the Income-tax OfRcer 
had no jurisdiction to Impose the penalty?’ 

It may be useful to reproduce section 274(2) as It stood before 1-4-1971 
which reads as under:- 

“(2) Notwithstanding anything contained in clause (ill) of sub-section 
(1) of section 271, if in a case failing under clause (c) of that sub¬ 
section, the minimum penalty Imposable exceeds a sum of rupees one 
thousand, the Income-tax Ofllccr shall refer the case to the Inspecting 
Assistant Commissioner who shall, for the purpose, have all the powers 
conferred under this Chapter for the imposition of penalty’ 

Section 274(2) as it stood after amendment with effect from 1-4-1971 reads 
as under; 

“(2) Nolwllhstanding anything contained in clause (ill) of sub-section 
(1) of section 271, if In a case falling under clause (c) of that sub¬ 
section the amount of Income (as determined by the Income-tax Officer 
on assessment) in respect of which the particulars have been concealed 
or inaccurate particulars have been furnished exceeds a sum of twenty 
five thousand rupees, the Income-tax Officer shall refer the case to 
the Inspecting Assistant Commissioner who shall, for the purpose, have 
all the powers conferred under this Chapter for the imposition of 
penally.’ 

It is clear from the aforesaid provisions that before amendmeirt the amount 
of penalty imposable was a determining fadtor for deciding which authority 
had jurisdiction. After amendment It is not the amount of penalty which 
determined the jurisdiction but the determining factor for deciding which 
authority has jurisdiction Is the amount of Income concealed. 
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In the preaent case, as noticed above, the addition of Ra. 21,200 was made 
Further, penalty proceedings were Initialed after 1'4-1971 since the order 
of assessment Itself Is 17-9-1971. 

On these facts, the question as to which ofllcer has Jurisdiction, Is no 
longer res Integra In view of the decision of the Supreme Court In Vdrfcey 
Chacko V8. CIT (1993) 203 ITR 885. The Supreme Court had held that 
the penalty proceedings can be initiated only after the assessment order 
has been made which finds such concealment of furnishing of Inaccurate 
particulars. Who, on this point of time has the authority to impose penalty 
is what is relevant. In this view the ITO had jurisdiction to impose penalty. 
For the reasons aforesaid, the answer to the question has to be in negative. 
In favour of the revenue and against the assessee. 

Now the case will go back to Tribunal in terms of para 9 of the statement 
of case. 


(1996) 134 Taxation 121 (Ker.) 

IN THE HIGH COURT OF KERALA. 

(Before Honlile Justice Mrs. K.K. Usha & 

Hon‘ble Justice Mr. B.N. Patnaik). 

I.T. Reference No. 575 of 1985 

Commissioner of Income-tax 
▼a. 

Excel Productions 

For the Appellant P.K. Ravlndranatba Menon 

For the Respondent G. Slvarajan 

Decided on : 15.11.1995 

OfCOMB — Subsidy on production of feature films — Originally 
constituted firm releasing fllms during tbe period 1978 to 197^ — 
Assessee Orm as reconstituted on 1.10.77 receiving subsidy sanc¬ 
tioned on 23.7.78 — ITO taxing tbe same in tbe bands of assessee 
firm as revenue receipt — Assessee firm contending Income from 
subsidy accrued in tbe years of production of films and not In tbe 
year of sanction of subsidy — Alternatively contending income firom 
subsidy taxable only In tbe bands of originally constituted Arm — 
Held, Income from subsidy accrued only in tbe A.T. 1979-80 when 
tbe right to receive subsidy accrued after Its sanction — Income from 
subsidy not taxable In tbe bands of tbe assessee firm as It related 
to fllms produced by erstwblle firm— Provisions of section 176(3A) 
not attracted. 

Income-tax Act, 1961 — Sections 5, 176(3A) and 187. 

FACTS 

Thb assessee. a registered partnership Jlrm was dolhy the business qf 
production and release ofmovieJUms., In Us return for A. Y. 1979-80relevant 
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to the previous year ending on 31.12.78, the assesseejlrm showed the receij^ 
of an amount oJRs. one lakh on account of subsidy received from the State 
Govt, for the production and release offour feature films during the period 
qf 1975 to 1977. The assessee did not take the receipt of subsidy Into its 
taxable income. As per the assessee the reasons for such a treatment were 
twofold. Firstly the receipt was not of revenue nature and secondly even 
{f it was an Income, It was Just of casual nature. ITO rejected these reasons 
and treated the subsidy as taxable income qf the assessee. ClTtA} corftrmed 
the stand of ITO. Bqfore the Tribunal the assessee contended that the subsidy 
was received by it with reference to the production qf films done by the 
firm as originally constituted and, therefore, could not have any relation 
with the assessee firm which was reconstituted on 1.10.77. Accepting the 
argument of the assessee firm, the Tribunal held that subsidy amount was 
traceable only to the business carried on by the erstwhile firm in the earlier 
year and that It could not be treated as the income of the assessee during 
the accounting period relevant to theA.Y. under appeal. Aggrieved, revenue 
filed the appeal. 

DECISION 

The Court accepted Revenue's contention that Income by way of subsidy 
accrued only the accounting year In question but rejected revenue's 
contention that Income on account of receipt of subsidy could be taxed 
In the hands of assessee firm. After going through the relevant portion 
of the rules, the court held that there was no provision In the rules which 
made It mandatory for the claimants to be continuing in business for 
receiving the subsidy In respect of films produced during earlier years. 
Therefore, the receipt of subsidy in this case even though was in the year 
1978, it would enure to the former firm. The receipt of the subsidy by 
the newly formed firm could be only for and on behalf of the former firm. 
Adverting to the revenue's prayer for Invoking section 176(3A), the court 
held that since it was not concerned with the assessment of the former 
Hrm. section 176(3A) had no application to the facts of the case. The court 
accordingly answered In favour of the assessee but as regards the date 

of accrual in favour of the Revenue. 

% 

Cases referred to : 

1. CIT vs. C.R. Karlhlkeyan (1993) 116 Taxation 21; 201 ITR 866 (SC) 

2. Keshav Mills Ud. vs. CIT (1953) 23 ITR 230 (SC); TC IR 292. 

3. Salem Cooperative Central Bank Ltd. v. CIT (1993) 201 ITR 697 (SC) 

Pull text of the Judgment Is glsen below: 

JUDGMENT 

(Mrs. K.K. Usha. J.) 

At the instance of the Revenue the following questions of law are referred 
by the Tribunal for decision of this Court; 
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1. ‘Whether, on the facts and In the circumstances of the case, the 
Tribunal was right In holding that for receiving subsidy form the 
Government of Kerala for producing films in Kerala, It Is not 
necessary that the recipient should have been carrying on a 
business? 

2. Whether, on the facts and In the circumstances of the case, the 
Tribunal was right In holding that the subsidy amount constituted 
the Income of the period during which the films were released 
and that it did not constitute the income of the accounting year 
In which the subsidy was received? 

3. Whether, bn the facts and In the circumstances of the case, the 
Tribunal was right in holding that the subsidy amount did not 
constitute the income of the assessee-Orm as constituted during 
the accounting period relevant to asst yr. 1979-80? 

4. Whether, on the facts and In the circumstances of the case, the 
Tribunal was Justified In holding that the subsidy amount was 
not taxable in the hands of the assessee?* 

The facts relevant for consideration of the above questions are as follows: 
The respondent-assessee. Excel Productions, is a registered firm doing the 
business of production and release of movie films. For the asst. yr. 
1979-80, for which the previous year ended on Slst Dec., 1978, in Part 
III of the return of Income the assessee showed an amount ofRs. 1,00,000 
being subsidy received from the Government of Kerala during the relevant 
accounting period. In respect of four full Malayalam feature films at the 
rate of Rs. 25,000 per film. The four films, Acharam Ammlnl Osharam 
Omana, Cheenavala, Dharmakshetra Kurushetre Kannappcinnunnl, were 
released In the years 1977, 1976.1975 and 1977 respectively. The assessee 
claimed that the subsidy amount was not a revenue receipt and further 
put forward an alternate contention that it was a casual Income. The claim 
was rejected by the ITO and was confirmed by ClTfA). Aggrieved by the 
above, the assessee came up In appeal before the Tribunal. 

The subsidy was paid by the Government of Kerala as per a set of rules, 
which came into force from Ist April, 1975. It was under a scheme for 
paying an amount of Rs. 25,000 to full length feature films entirely 
produced, processed, recorded and re-recorded in Slate ofKerala and duly 
certified by the Central Board of Film Censors. The subsidy for three films 
were sanctioned in the name of Managing Partner, Excel Productions, 
whereas the fourth film, it was sanctioned in the name of Smt. Annamma 
Kunchacko, Partner, Excel Productions. Even though the films were released 
during the period between 1975-77, the subsidy was actually sanctioned 
only under the orders of Government ofKerala dt. 25th March. 1978. Excel 
Productions was a firm consisted of 8 partners, having been constituted 
under a partnership deed dt. 4th Aug., 1965 at the time when the films 
Were released. The firm was later reconstituted on 1st Oct., 1977 with 
5 partners and It Is this Arm, which is the assessee-respondent herein. 
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The subsidy amount received by the assessee was treated by the Depart¬ 
ment as Income arising out of business of the assessee. But the Tribunal 
took the view It was the Arm as constituted during the period between 
1975-77 that was entitled to receive the subsidy, that it cannot be treated 
as Income of the assessee merely because It received the amount In 1978 
and that the subsidy has nothing to do with the business that the assessee 
carried on In 1978, being the relevant accounting year. It further held 
that even assuming that there was continuity In the constitution of the 
Arm, the subsidy amount was traceable only to the business conducted 
by the assessee In the earlier years and that It cannot be treated as the 
Income of the assessee during the accounting period idevant to the 
assessment year under appeal. The Tribunal further held that the subsidy 
was payable to the producer of Aim and that It was not necessary that 
the recipient would have carried on business at the time when the subsidy 
was actually received. 

It was contended on behalf of the Revenue before us that the Tribunal 
has erred In coming to the conclusion that the subsidy amount has to 
be treated as Income derived from the business conducted by the assessee 
In the earlier years. According to the Revenue, it became Income only in 
the year In which the right to receive subsidy accrued. Merely because 
feature films satisfying the conditions contained under the rules are 
produced, the producer need not be entitled to the subsidy. The producer 
has to make a request for grant of the subsidy with certain details and 
on the basis of the recommendation of a committee, the Government of 
Kerala may grant the subsidy. There is no right as such on the producer 
to claim the subsidy as a matter of course. Reliance was placed by the 
Revenue on the decision of the Supreme Court In Keshav Mills Ltd. vs. 
C/T( 1953) 23 ITR230 (SC); TC IR.292 In support of the above contention. 
Therefore, only when the order was passed by the Govt, of Kerala on 23rd 
July, 1978 the right to receive subsidy accrued. No serious contentions 
were raised before us by the respondent-assessee against the above 
position. We are Inclined to accept the contention raised by the Revenue 
that the Income by way of subsidy accrued only In the relevant accounting 
year. 

It was further contended by the Revenue that If It has to be taken that 
there was no continuity In the constitution of the Arm, the subsidy received 
In the year 1978 cannot be treated as subsidy received by the former Arm 
as admittedly during the year 1978 It was not carrying on the business 
of production and release of movie Alms. As a further extension of the 
above argument the Revenue contended that when the amount was received 
by the subsequent Arm, it loses the character of subsidy and It has to 
be taken as a casual receipt In the han^a of second Arm. The learned 
counsel appearing on behalf of the Revenue submitted that even though 
such an argument was not put forward by the Revenue before the TMbunal, 
it Is open to the Revenue to take a contention for the Arst time before 
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this court In this reference. According to the learned counsel, the Tribunal 
has not examined the question In the correct perspective. In support of 
the stand that Revenue can take such a contention for the llrst time before 
this Court learned counsel relied on a decision of the Supreme Court In 
Salem Co-operative Central Bank Ltd. vs. CIT (1903) 201 ITR 697 (SC). 
In support of his contention that even If the receipt of the subsidy by the 
second Qrm Is In the nature of a casual receipt It has to be treated as 
Its Income the learned counsel relied on a decision of the Supreme Court 
in CIT vs. G.R. Karthfkeyan (1993) 201 ITR 866 (SC). 

It is further contended by the Revenue that the amount granted as subsidy 
was received by latter firm and the receipt Is not on behalf of the former 
firm. Reliance was also placed on the provisions contained under sub- 
8. (3A) of 8. 176 of the IT Act and a contention was raised that even If 
It Is to be taken that the subsidy Is received by the former firm It is liable 
to be taxed under sub-s. (3A). 

The learned counsel appearing on behalf of the assessee pointed out that 
in view of the specific finding of the Tribunal that subsidy was earned 
by the firm as constituted during the years 1975 to 1977 the revenue cannot 
be heard to contend that the subsidy amount was. as a matter of fact, 
received by the assessee-flrm,. It Is true that the amount was received 
In the hands of the assessee firm, but this amount was due to the former 
Arm. He also contended that since the amount was receivable only by the 
former firm. It does not lose the character of subsidy as contended by 
the Revenue. Referring to the relevant rules the assessee's counsel pointed 
out that It was not necessary to continue the business for a producer to 
claim the subsidy In respect of cinemas produced during earlier years. 

Relevant portions of the rules relating to the grant of subsidy are quoted 
In the order of the Tribunal. It Is seen that the rules are applicable to 
all full length feature films entirely produced, processed, recorded and 
re-recorded in the State of Kerala and duly certified for public exhibition 
by the Central Board of Film Censors (Government of India). Producer is 
defined as any Individual, body of Individuals, association or company 
corporate or otherwise, as the case may be. whose name is mentioned 
as producer in the credit titles of the film duly certified by the Central 
Board of Film Censors. It Is mandatory that the registered office of the 
producer should be within the Kerala Sate. It Is further provided that on 
the basis of the recommendations of the committee, constituted as per 
the provisions of the rules, the Government of Kerala may grant subsidy 
of Rs. 25,000 to the producer In respect of full length feature film duly 
produced, processed, recorded and re-recorded In its entirety In the State 
of Kerala, There is no provision In the rules which makes it mandatory 
for the claimants to be continuing In the business for receiving the subsidy 
In respect of full length feature film produced during earlier years. Therefore, 
the receipt of the subsidy in this case even though was In the year 1978 
It would enure to the former firm. It may be that the subsidy was received 
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through the newly formed Arm In 1978 but the receipt of the newly formed 
firm can be only for and on behalf of the former firm. We find no merit 
in the contention raised the Revenue on the basis of sub-s. (3A} of 
8. 176 of the IT Act. Sub-s. (3A1 provides that ’Where any business Is 
discontinued In any year, any sum received after the discontinuance shall 
be deemed to be the Income of the recipients and charged to tax accordingly 
In the year of receipt, if such sum would have been Included in the total 
Income of the persons who carried on the business hod such sum been 
received before such discontinuance*. Since we are bol concerned with 
the assessment of the former firm In this case, sub-s. (3A} of s. 176 has 
no application here. 

In view of the above, we answer question Nos. 1, 3, and 4 in the alllrmattve 
in favour of the Revenue and against the assessee. 

Reference is answered as above. 


(1996) 134 Taxation 126 (M.P.) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Uefore Hon Tale Justice Mr. S.K. Dubey and 
Hon'ble Justice Mr. TeJ Shanker) 

MIsc. Civil Case No. 252 of 1995 

Commissioner of Income Tax 

▼s 

Gwalior Sugar Co. Ltd. 

For the Appellant R. D. Jain 

For the- Respondent Arun Mishra 

Decided on 20.11.1995 

DEPRECIATION—Assessee engaged In running a sugar mill—Assessee 
claiming higher rate of depreciation since machinery came Into 
contact with corrosive chemicals — Assessee a sugar factory not 
entitled to depreciation at higher rate. 

Income-tax Act. 1961 — Section 32(1). 

FACTS 

The assessee claimed depreciation at the rate oj 15% on the machinery on 
the ground that In the process It came into contact with corrosive chemicals 
and. therefore, higher rate of depreciation of 15% should be allowed to it. 
This claim has been repelled by the Tribunal 0:1 an application being made 
by the assessee, Therefore , at the Instance of the assessee the question 
has been referred which has already been decided by this court of which 
the opinion was rendered in M.C.C. No. 249of 1985 decidedon 1.10,1987, 
wherein this court has observed that tlte Tribunal placing reliance on a 
decision of the Purijab & Haryana High Court in CTT vs. Saraswatt Industrial 
Syndicate Ltd. has repelled the claim. 
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DECISION 

The contention that the Tribunal has not taken into consideration the 
circumstances that iron, lead and copper persist in composition of molasses, 
relying on a book tilled *Cane Sugar Handbook* authorised by Meade Chem, 
this court opined that even If It is accepted for the sake of argument that 
Iron, lead and copper persist In composition of molasses. It cannot be said 
that the machinery comes into contact with corrosive chemicals for the 
simple reason that It is not possible to take the view that Ion, lead and 
copper constitute corrosive chemicals. In this view of the matter, this court 
agreed with the view taken in SaraswaU Industrial Syndicate Ltd. and 
answered the question holding that on the facts and In the circumstances 
of the case, the Tribunal was right in law In rejecting the assessee's claim 
of depreciation & 15% on the machinery In question. 

Case referred to: 

C/T os. SaraswaU Industrial Syndicate Lid. (1982) 136 ITR 758 (P&H) 

Full text of the Judgment Is given below: 

JUDGMENT 

(S.K Dubey) 

At the instance of the assessee the Tribunal. Delhi Bench-E(5). has referred 
under section 256(1) of the Income-tax Act. 1961 (‘the Act*) for the opinion 
of this Court the following questions : 

*1. Whether, on the facts and in the circumstances of the case, the 
Tribunal was JusUfied in law In treating the medical expenses of 
Rs. 1,506 as perquisite and disallowing the same? 

2. Whether, on the facts and in the circumstances of the case the 
Tribunal was right In law In rejecting the assessee’s claim of 
depreciation at the rate of 15 per cent on the machinery which 
came into contact with corrosive chemicals?' 

We take up the question No. 2 first. The assessee, Gwalior Sugar Co. Ltd., 
Dabra. claimed depreciation at the rate of 15 per cent on the machinery 
on the ground that in the process it came into contact with corrosive 
chemicals and. therefore, higher rate of 15 per cent should be allowed 
to it. This claim has been repelled by the tribunal on an application being 
made by the assessee, therefore, at the instance of the assessee the 
question has been referred which has already been decided by this court, 
of which the opinion was rendered In M.C.C. No. 249 of 1985 decided 
on 1.10,1987, wherein this Court has observed that the Tyibunal placing 
reliance on a decision of the Punjab and Haryana High Court in CIT vs. 
SaraswaU Industrial Syndicate Ltd. (1982) 136 ITR 758 has repelled the 
claim. In the case of SaraswaU Industrial Syndicate Ltd. (Supra) It has 
been held that the machinery did not come Into contact with corrostve 
chemicals as contemplated by the relevant entry in the Act In allowing 
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depreciation at the rate of 15 per cent. The contention that the Tribunal 
has not taken Into consideration the circumstance that Iron, lead and 
copper persist In composition of molasses, relying on a book titled *Cane 
Sugar Handbook' authored by Meade Chem, this Court opined that even 
If It Is accepted for the sake of argument that Iron, lead and copper persist 
In composition of molasses. It cannot be said that the machinery comes 
Into contact with corrosive chemicals for the simple reason that It is not 
possible to take the view that iron, lead and copper constitute corrosive 
chemicals. In this view of the matter, this Court agreed with the view taken 
in Saraswatl Industrial Syndicate Ltd.'s case (Supra) and answered the 
question holding that on the facts and In the circumstances of the case, 
the Tribunal was right In law In rejecting the assessee's claim of depre¬ 
ciation at the rate of 15 per cent on the machinery in question. 

Coming to the question No. 1 the claim relates to medical expenses of 
Rs. 1,506 for the assessment year 1974-75 and Rs. 4,7G8 for the assess¬ 
ment year 1977-78, which has been included into perquisites of the 
managing director's remuneration, has not been allowed as expenses 
Incurred by the assessee-company. 

Section 17(2) of the Act speaks of perquisite, which includes number of 
Items, of which sub-clause (v) for the purposes of the present reference 
Is relevant, which reads as under: 

'(v) any sum payable by the employer, whether directly or through 
a fund, other than a recognised provident fund or an approved 
superannuation fund (or a Deposit-linked Insurance Fund) 
established under section 3G of the Coal Mines Provident Fund 
and Mlsceilafieous Provisions Act, 1948 (46 of 1948) for, as the 
case may be section 6C of the Employees’ Provident Funds and 
Miscellaneous Provisions Act, 1952 (19 of 1952), to effect an 
assurance on the life of the assessee or to effect a contract of 
an annuity : 

Provided that nothing In this clause shall apply to— 

(i) the value of any medical treatment provided to an employee 
or any member of his family in any hospital maintained by 
the employer: 

(ii) any sum paid by the employer In respect of any expenditure 
actually incurred by the employee on his medical treatment 
or treatment of any member of his family In any hospital 
maintained by Government or any local authority or any other 
hospital approved by the Government for the purposes of 
medical treatment of its employees;* 

Section 40A(5)(a)(ii) of the Act as it stands prior to amendment which 
has been omitted deals with expenses or payments not deductible In 
certain circumstances, reads thus— 

(5) (a) Where the assessee— 
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(i) Incurs any expenditure which results directly or indirectly in the 
pajrment of any salary to an employee or a former employee, or 

(U) Incurs any expenditure which results directly or Indirectly In the 
provisions of any perquisite (whether convertible into money or 
not) to an employee or Incurs directly or Indirectly any expenditure 
or is entitled to any allowance in respect of any assets of the 
assessee used by an employee either wholly or partly for his own 
purposes or benefit, then, subject to the provisions of clause (b), 
so much of such expenditure or allowance as is In excess of the 
limit specified In respect thereof in clause (c) shall not be allowed 
as a deduction: 

Provided that where the assessee is a company, so much of the 
aggregate of - 

(a) the expenditure and allowance referred to In sub-clauses (l) and 
(11) of this clause: and 

(b) the expenditure and allowance referred to in sub-clauses (1) and 
(11) of clause (c) of section 40, in respect of an employee or a former 
employee, being a director or a person who has a substantial Interest 
In the company or a relative of the director or of such person, as Is 
In excess of the sum of one hundred and two thousand rupees, shall 
In no case be allowed as a deduction: 

Provided further that in computing the expenditure referred to In sub¬ 
clause (1) or the expenditure or allowance referred to In sub-clause 
(11) of this clause or the aggregate referred to In the foregoing proviso, 
the following shall not be taken into account, namely: 

(1) the value of any travel concession or assistance referred to In 
clause (5) of section 10: 

passage moneys or the value of any free or concessional passage 
referred to any sub-clause (1) of clause (6) of section 10; 

any payment referred to In clause (Iv) or clause (v) of sub-section 
(1) of section 36; and 

any expenditure referred to in clause (lx) of sub-section (1) of 
section 36* 

On the above basis of above two provisions Shrl Anin Mishra, the leameep 
counsel for the assessee, contended that the medical expenses paid as 
medical idlowance cannot be Included in term of 'perquisite' and are liable 
to be given a deduction towards expenses incurred by the employer. 

Shrl R.D. Jain appearing for the revenue contended that In view of clause 
(11) of proviso to sub-clause (v) of section 17(2) the amount incurred or 
any sum paid by the employer in respect of any expenditure actually 
Incurred 1^ the employee on his medical treatment or treatment of any 
member of his family In any hospital maintained by Government or any 
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local authority or any other hospital approved by the Government for the 
purposes of medical treatment of Its employees can only be deducted as 
expenditure Incurred and if any amount Is paid as monthly medical 
allowance shall fall within the definition of ‘perquisite*. Therefore, the 
assessing authority as well as the 'Tribunal were right In holding that the 
monthly medical expenses will fall within the perquisites and cannot be 
deducted as expenses Incurred the assessee-emplc^er. It was also 
submitted by Shrl Jain that the finding of the assessing authority was 
not challenged before the Commissioner (Appeals), which is evident from 
the order, Annexure-B. therefore, the assessee now cannot agitate this 
question. 

After hearing the counsel on both sides, we are of the opinion that the 
sum paid as medical expenses will fall within the definition of‘perquisites 
in view of section 17(2) as It is not the amount which was incurred by 
the employer on the treatment of the managing director or any member 
of his family in any hospital maintained by the Government or by the 
employer. 

Therefore, we answer the two questions, referred for our opinion, against 
the assessee. 


(1906) 134 Taxation 130 (P&H) 

IN THE HIGH COURT OF PUNJAB & HARYANA 
(Before Hon'ble Justice Mr. Jawahar Lai Gupta & 

HOn'ble Justice Mr. S.S. Sudhakar) 

Civil Writ Petition No. 335 of 1995 

Ekonkar Doahmesh Transport Co. & Ors. 

TS. 

Central Board of Direct Taxes & Anr. 

For the Appellant : H.8. Sawhney 

For the Respondent R.P. Sawhney 

Decided on : 31.5.1995 

TAX DEDUCTION AT SOURCE — Scope of section 184C — Petitioners 
in the business of transportation of goods — Contending transport 
contract not a contract for carrying out any work — Held, contract 
for carrying out any work not necessarily to be a work contract — 
Deduction of tax to be made whenever any work carried out in 
pursuance of contract — Circular No. 681 dated 6.3.94 in so fhr as 
it brought transport contract within the mischief of section 164C 
to be valid. 

Income-tax Act. 1961 — Section 194C. 

FACTS 

Petitioners, transport contractors, held permits for carriage of goods. The 
petitionersJtled this petition to question the validity of Circular No. 681 dated 
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8.3.94 tn aojar as it sought to apply the pmvistons of Section 194C of I.T. 
Act to the transport contracts. The petitioners contended that a transport 
contract could not ordinarily be interpreted as contract for carrying out any 
work and as such no deduction in respect of Income-tax was required to 
be made from payments under such a contract. In arriving at such an 
interpretation the petitioners placed reliance upon the Circular dated 26.9.72 
which pointed out that it was only where there was a composite contract 
involving transport as well as loading and unloading that income tax could 
be deducted and that tn case of a contract for mere transport of goods, the 
deduction was not permissible. The petitioners also drew the attention qf 
the court to the decisions In Bombay Goods Transport Association vs. CBDT 
and Calcutta Goods Transport Association vs. Union of India (n support of 
its contention and the Judgment of Supreme Court tn the case of Associated 
Cement Co. 

DECISION 

The Hon*ble Court rejected the contention of the assessee that carriagie 
of goods did not amount to carrying out of any work within the meaning 
of section 194C. Referring to the meaning of the work in Webster's Third 
New International Dictionary as labour, task, or duly that affords one his 
accustomed means of livelihood, the court held that prlma facie, transport 
of gods was a task carried out by the petitioners to earn their livelihood. 

It was a duty performed by them In pursuance to a contract. It might 
not Involve supply of labour for loading and unloading, yet the petitioners 
carried out the work of transporting goods from one place to another. The 
court felt that the expression *works contract’ had been loosely employed 
in the Circular dated 26.9.72 relied upon by the petitioners. In its view, 
a contract for carrying out any work was not necessarily a work contract. 
So long as a contractor carried out any work, the prescribed deduction 
had to be made. Still further, it would look anomalous to say that Income 
accruing from a contract for the supply of labour for loading and unloading 
the goods on a vehicle should be subjected to deduction but that resulting 
from a contract for traruport wherein income might be much more, was 
exempt from deduction. The provision did not warrant such a narrow 
constrxiction. Adverting to the petitioners’ reliance upon the two cases of 
Bombay Goods Transport and Calcutta Goods Transport, the court expressed 
Its Inability to accept the view taken In these cases and held that the end 
product might be the “work’ but the income derived by the contractor for 
carrying out the work was certainly covered by the provisions of section 
194C of the Act and prescribed deduction had to be made therefrom. The 
Hon'ble Court accordingly dismissed the writ petition in limine. 

Casas referred to: 

1. Associated Cement Co. Ltd. us. ClT (1993) 114 Taxation 55; 201 ITR 

453 (SC) 

2. Bombay Goods Transport Association vs. CBDT (1994) 133 Taxation 

47 (Bom) 
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3. Calcutta Goods Transport Assor/atton vs. Union oj India (1994) 

Fall text of the Judgment te given helow:- 

JUDGMENT 

(■Jawahar Lai Gupta, J.) 

Docs carriage of goods amount to 'carrying out* of 'any work' within the 
meaning of s. 194C of the IT Act. 1961? This Is the short question that 
arises for consideration In tills case. 

The petitioners are transport operators. They hold permits for carriage 
of goods and provide services of transportation. They allege that the 
provisions of s. 194C which authorise the deduction of an amount towards 
Income-tax from a contractor 'for carrying out any work In pursuance 
of a contract' with the Government or any of the authorities, etc., mentioned 
In sub-cls.. (a) to(l) of cl. (1) are not applicable in their cases. The petitioners 
question the validity of the Circular No. 681, dt. 8th March. 1994 (only 
in so far as It applies to them) Issued by the CBDT. Tticy allege that the 
provisions of s. 194C do not apply to the "transport contracts’ and that 
the directions to the contrary as Issued through the Impugned circular 
In spite of the clear stipulations contained In the Circulars dt. 26th Sept., 
1972, and 20th March. 1973. are wholly Illegal and without Jurisdiction. 
Is It so? 

Mr. H.S. Sawhney, learned counsel for the petitioner s has Contended that 
as stipulated In the Circular dt. 29lh May. 1972, which was clarllled by 
Circular dt. 26th Sept., 1972, *a transport contract cannot ordinarily be 
Interpreted as a "contract for carrying out any work’ and as such no 
deduction In respect of Income-tax is required to be made from payments 
under such a contract'. He submits that this position was reiterated by 
the Government vide Its Circular dt. 20th March, 1973. However, by totally 
misinterpreting the judgment of their Lordships of the Supreme Court In 
Associated Cement Co. Ltd. os. CfT (1993) 201 ITR 435 (SC) : TC 5PS.39. 
the respondents had wrongly taken the view that ' the provisions of s. 
194C shall apply to all types of contracts for carrying out any work 
Including the transport contracts ... '. On the other hand, Mr. R.P. 
Sawhney, learned counsel for the respondent Department has submitted 
that the circular issued by the Board Is In strict conformity with the 
provisions of the Act. 

Sec. 194C provides for deduction of income-tax on the sum credited to 
the account of or paid to a contractor in pursuance to a contract 'for 
carrying out any work". According to Webster’s Third New International 
Dictionary, 'Work Is a very general word usable In a variety of contexts*. 
One of the meanings assigned to the word is 'the labour, task, or duty 
that affords one his accustomed means of Hvellhood'. Prlmajacle, transport 
of goods Is a task carried out by the petitioners to earn their livelihood. 
It is a duty performed by them in pursuance to a contract. It may not 
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Involve supply of 'labour for loading and unloading. Yet, the petitioners 
carry out the work of transporting goods from one place to another. 

Mr. Sawhney refers to the Circular dt. 26th Sept.. 1972, to point out that 
It Is only udiere thee was a composite contract Involving transport as well 
as loading and unloading that Income-tax could be deducted. However, 
In case of a contract for mere transport of goods, the deduction was not 
permissible. 

It la true that In the aforesaid circular, a composite contract for transfMirt 
of goods as well as supply of labour for loading and unloading has been 
described as a “works contract*. We feel that the expression'works contract* 
has been loosely employed. In taxation law, the expression 'works contract* 
has been used In contradistinction to other contracts including that for 
the sale of goods. To Illustrate, a contract for making of a painting Is not 
one for sale of the canvass, paints and the frame. However, In our view, 
a contract for carrying out any work is not necessarily a "works contract*. 
So long as a contractor carries out any work in pursuance to a contract, 
the prescribed deduction from the income has to be made. Still further, 
it looks anomalous to say that Income accruing from a contract for the 
supply of labour for loading and unloading the goods on a vehicle shall 
be subjected to deduction but that resulting from the contract for transport 
wherein income may be much more. Is exempted from deduction. The 
provision docs not warrant such a narrow construction. 

Learned counsel for the petitioners has drawn our attention to the decision 
of the Bombay High court In Bombay Goods Transport Association & Anr. 
vs. CBDT& Ors. W.P. No. 1277 of 1994 decided on 29lh July, 1994 (reported 
at TC 5PS. 123) as well as the decision of the Calcutta High court in Calcutta 
Goods Transport Assoclalton & Anr. vs. Union oj India & Ors. (Matter No. 
1568 of 1994) decided on 14lhNov. 1994. It has been held in these decisions 
that the Board has committed a manifest error in Interpreting the judgment 
of the Supreme Court In the case of Associated Cement Co. (supra). The 
decision of the Supreme Court has been distinguished on the ground that 
the case ‘‘was limited to applicability of s. 194C to labour contracts* and 
that “the various circulars of the CBDT were not before the Supreme Court. 

It has also been held that 'the word 'work* has been used as a noun In 
8. 194C and not as a verb*. Accordingly, it has been concluded that it 
has to be “understood In the limited sense as product or result*. With 
utmost respect, we are unable to accept the view taken by their Lordships. 
The end product may be the 'work* but the Income derived by the contractor 
for “carrying out the work* is certainly covered by the provisions of s. 194C 
and the prescribed deduction has to be made therefrom. 

It is true that the interpretation placed on the provision of a statute by 
the authority which administers it is worthy of consideration. *1110 subordinate 
authorities are normally bound by it. Courts can also use It for the purpose 
of finding out the true intention and meaning. However, in a case where 
the view taken by the authority or the Board is contrary to the plain 
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language of the statute, the circular cannot be used to evade the liability 
created by the statute. The view expressed In the two circulars relied upon 
by the petitioners, does not appear to be In consonance with the plain 
language of s. 194C. In our view, the Board committed ho error in taking 
a clue from the Judgment of their Lordships of the Supreme Court in the 
case of Associated Cement Co. (supra). 

In view of the above, we are. though reluctantly, constrained to difler with 
the view taken by the Bombay and Calcutta High Courts. In our view, 
the Circular Issued by the Board in so far as It provides that the 'transport 
contracts' fall within the mischief of s. 194C. Is legal and valid. The 
challenge to this provision in the circular cannot be sustained. 

• As a result, the writ peUtlon Is dismissed In limine. In the circumstances 
of the case, we make no order as to costs. 


(1996) 134 Taxation 134 (M.P.) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Hon'ble Justice Mr. D. M. Dharmadhikaii & 

Hon'ble Justice Mr. Pakruddln) 

M.C.C. No. 61 of 1988 

Commissioner of Weslth>tax 
▼s. 

J.P. Gupta 

Decided on 5.7.1995 

EXEMPTION — Assessee an advocate —Revenue holding library books 
of advocate to be " tools and Instruments” — Held, law books fell within 
the term 'books or manuscript”. 

Wealth tax Act, 1957 — Sections 5(l)(x) and 5(l)(xli) 

PACTS A DECISION 

The questions raised require Interpretation and reasonable construction 
to be put on the provisions of sub-clauses (x) and (xll) of the Act quoted. 
The question Is whether the law books Is In the library of an advocate 
can be described as falling within the Items ‘tools and Instruments' as 
mentioned In sub-clause (x) or they fall within the terms ‘books or 
manuscripts' as mentioned In sub-clause (xil) of sub-section (1) of section 
5 of the Act. Books and manuscripts may be possessed by an Advocate 
or a lawyer and are not covered by the words ‘tools and instruments” 
mentioned In sub-clause (x). The law books of a lawyer enable him to 
acquire knowledge of law for carrying «n his profession. They cannot, 
however, be termed as ‘his tools and Instruments' as may be typing 
machines, fax machines, computers, etc. used in carrying on the profes¬ 
sion. We are clearly of the opinion that ‘books and manuscripts* whidi 
are separately mentioned In sub-clause (xU) cannot, by implication, be 
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Included In sub-clause (x) under the words ‘tools and Instruments*, as 
In Its ordinary meaning ‘books and manuscripts” are not Included In those 
words. 

Cases referred to:- 

1. CWT vs. S.N. Kacker (1989) TaxaUon 92(3)-257: 175 ITR 129 (AU.) 

2. CWT vs. A.K. Sen (1991) Taxation 100 (3)-229: 187 ITR 338 (Del). 

Full text of the Judgment Is given below: 

JUDGMENT 

(D.M. DharmadhUcart, J.) 

The following questions of law have been referred by the Tribunal to this 
Court at the Instance of the aasessee under section 27 of the Wealth-tax 
Act. 1957 

* 1. Whether, the Tribunal was right In holding that books forming part 
of the library of an Advocate were outside the purview of 'books' 
as contemplated In section 5(l)(xll) of the Wealth-tax Act? 

2. Whether, books forming part of the library of an Advocate would 
tantamount to books and Instruments as slated under section 
5(l)(x) of the Wealth-tax Act?’ 

The relevant provisions of the Act containing exemptions from wealth-tax 
In relation to certain specified assets, partially or wholly, for decision of 
the quesUoru referred to us are as under: 

‘5. Exemptions In respect of certain assets. - (1) Subject to the 
provisions of sub-section (lA), wealth-tax shall not be payable 
by an assessee In respect of the following assets, and such assets 
shall not be Included In the net wealth of the assessee - 

(1) to (lx) XXX XXX XXX 

(x) the tools and Instruments necessary to enable the assessee 
to cany on his profession or vocation, subject to a maximum 
of fifty thousand rupees In value; 

(Xl) XXX XXX XXX XXX 

(xll) any works of art, archaeological, scientific or art collections, 
books or manuscripts belonging to the assessee and not 
Intended for sale.” 

The questions raised require Interpretation and reasonable construction 
to be put on the provisions of sub-clauses (x) and (xll) of the Act quoted 
above. The question Is whether the law books In the llbraty of an advocate 
can be described as falling within the items 'tools and instruments* as 
mentioned in sub-clause (x) sr they fall within the terms ‘books or manuscripts' 
as mentioned In sub-clause (xil) of sub-section (1) of section 5 of the Act. 
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No doubt, an Advocate or a lawyer requires law books to ably cany on 
his profession. Can It. therefore, be said that the law books In his library 
are ‘his tools and Instruments'? The law books, as such, do not fall within 
the ordinary meaning of ‘tools and Instruments'. 

The Items ‘books and manuscripts' are included in sub-clause (xli). which 
are' mentioned after, to the Items preceding In that sub-clause, such as, 
'^vorks of art, archaeological, scientific or art collecUons*. It cannot be 
held that books and manuscripts are qualified by the adjective or take 
colour from the items, such as art, archaeological, scientific or art collections. 
The rules of ejusdem generis cannot be applied looking to the nature of 
the Items and the manner they are enumerated in sub-clause (xil). 

The assessee is an advocate and appeared for his own case. He relied on 
a Division Bench decision of Allahabad High court reported on CWT vs. 
S.N. Kacker (1989) 175 ITR 129, and another Division Bench decision of 
Delhi High Court reported In CWT vs. A.K. Sen (1991) 187 ITR 338. In 
both the above decision. It has been held that books and manuscripts 
are covered by sub-clause (xll) and the rule of ejusdem generis cannot 
be made applicable to several Items mentioned therein. Respectfully following 
the decisions (supra) of the above Courts for the additional reasons 
mentioned above, we are also of the opinion that ‘books and manuscripts' 
may be possessed by an Advocate or a lawyer and are not covered by the 
words 'tools and Instruments' mentioned In sub-clause(x). The law books 
of a lawyer enable him to acquire knowledge of law for carrying on his 
profession. They cannot, however, be termed as ‘his tools and Instruments' 
as may be typing machines, fax machines, computers, etc., used in carrying 
on the profession. We are clearly of the opinion that 'books and manu¬ 
scripts' which are separately mentioned In sub-clause (xll) cannot by 
implication, be Included In sub-clause (x) under the words ‘tools and 
Instruments', as In Its ordinary meaning 'books and manuscripts' are not 
included In those words. 

For the reasons aforesaid, the two questions referred are answered In 
negative against the department and In favour of the assessee by holding 
that the law books n library of an advocate would be covered by section 
5(l)(xll) and not section 5(l)(x). 


(1996) 134 Taxation 136 (Raj.) 

IN THE HIGH COURT OF RAJASTHAN 
(Before Hon'ble Justice Mr. V.K. Slnghal) 

S.B. Civil Writ Petition No. 1524 of 1982 

Aditya BSllla Ltd. 

TS. 

Union of India & Ora. 

Decided on 8.12.1994 

REASSESSMENT — Full and true disclosure — Assessee claiming 
payment of commission — Revenue accepting the claim In original 
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assassment — Assessment reopened n/s. 147(a) when statements 
showed lalslty of commission payment — Assessee flUng writ petition 
against reopening since material facts stood disclosed — Held, true 
facts required to be disclosed with regard to payment of commission 
— Fresh Information In the form of statements not existing on the 
date of original assessment and coming to the notice of ITO subse¬ 
quently — Reopening of assessments valid. 

Income-tax Act, 1961 —Section 147(a). 

Constitution of India — Article 226. 

FACTS 

The assessee company Jiled Its return of Income far A.Y. 1970-71 claiming 
expenditure on account of selling agency ctxnmlssion paid to Traders and 
Miners Ltd. The claim was accepted by the ITO in the original assessment. 
However, subsequently statements of turn persons were recorded which 
showed that no services were rendered by Traders and Miners Ltd. to the 
assessee. On the basts of these statements the FTO reoperted the assessment 
u/s 147(a). Assessee being aggrieved, challenged the validity of notice on 
the ground that the material facts necessary already disclosed. 

DECISION 

The Hon’ble Court held that material facts which are required to be 
disclosed are the primary facts relevant to decide the question before the 
ITO and what would be material facts in a given case would depend on 
the facts of each case. Coming to the fact of the present case, the court 
noted that statements were recorded subsequently which came to the 
knouiedge of the ITO could not be said to be existing at the time when 
the assessment was made. When the statements cast aspertlons on the 
genuineness of commission payments. Investigation had to be made 
the no and the primary facts which were necessary to be disclosed had 
not been disclosed. The sulDclency of reason or evidence was not to be 
Judged at this stage The statements of the two persons were Iresh infor¬ 
mation which was specific In nature and as It exposed falsity of the claim 
of petitioner at the time of original assessment, the true facts which were 
required to be disclosed by the assessee could not be said to have been 
disclosed. Replying to the argument of the assessee that the material facts 
having already been examined and accepted by the ITO In the original 
assessment. It was not open to him to examine the same In reassessment 
proceedings. The court reproduced observations of the Supreme Court In 
the case of Phool Chand Bajrang Lai vs. FTO (1903) 203 ITR 456. In view 
of the Judgment of the apex court, the Honhle Court upheld the validity 
of reassessment proceedings and dismissed the writ petition. 

Cases referred to ; 

1. Calcutta Discount Co. Ltd. vs. ITO (1961) 41 ITR 191 (SC) 

2. Gemini Leather Stores vs. ITO (1975) 100 ITR 1 (SC) 
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3. iTO vs. Lakhmani Mewal Das (1976) 103 ITR 437 (SC) 

4. no vs. Madnanl Engineering Works Ltd. (1979) 118 ITR 1 (SC) 

5. Phool Chand Bc^rang Lai vs. nO (1993) 116 TaxaUon 381: 203 ITR 
456 (SC) 

Fall text of the Judgment le glren below; 

JUDGMENT 

(V.K. Singhal. J.) 

In this writ petition under art. 226 of the Constitution of India, the 
petitioner has challenged the notice dt. 22nd April. 1978, under s. 147 
of the IT Act. 1961. on the ground that no reason has been recorded as 
contemplated under a. 148 and the said reasons are arbitrary. Illusory 
and fanciful. 

The facts of the case are that after Initiation of the proceedings under 
s. 147, the petitioner received a letter dt. 1st Sept. 1982, from which It 
transpires that reopening of the proceedings Is sought on the basis of the 
amount of commission which was paid to its sole selling agent. It Is 
submitted that the said amount Is disclosed In the balance-sheet which 
was submitted to the assessing authority In the course of the assessment 
proceedings. It was further submitted by learned counsel that the material 
facts which were necessary having already been disclosed, the action of 
the nX) is entirely Illegal and arbitrary. The payment of the said commission 
to the sole selling agent has always been allowed from the years 1969- 
70 to 1975-76, and as such the action being without Jurisdiction, It has 
been prayed that the notice dt. 22nd April, 1978, may be quashed and 
the respondents be restrained from proceeding further In consequence of 
the said notice. 

No one has appeared on behalf of the respondents. When Mr. Bapna who 
Is standing counsel for the IT Department, was called. It was stated that 
he has Informed the I>epartment. but no care has been taken by the 
department for making preparation of the case. A copy of this order be 
sent to the Chairman, CBDT, New Delhi, and the Chief CIT, Rajasthan, 
Jaipur, to show the manner in which the cases are being taken care of 
by the Department. In all ojther writ matters, an olllcer-in-charge Is 
appointed who is supposed not only to assist the advocate/standing 
counsel/ panel lawyer, but also he has to be present in the court. In respect 
of the IT Department no care Is taken by the authorities to assist either 
the standing counsel or to depute somebody to be present In the Court 
when the case Is called for hearing. Necessary arrangements should be 
made so that an ofTlcer Is deputed by the CIT who must take care to come 
to this court and not only to assist standing counsel, but also to assist 
the court and relevant material may be produced whenever the matter 
Is considered on the merits. 

The submission of learned counsel for the petitioner Is that In this case. 



1996] 


^itya Mills Ltd. vs. UOl & Ors. (Raj.) 


139 


the matter with regard tio the assL yr. 1972-73 was considered by the 
Division Bench of this court In Special Appeal No. 236 of 1984 decided 
on 11th Dec. 1986. wherein It was observed that : 

The facts mentioned hereinabove show that the assessee had made 
necessaty disclosure of all the relevant facts and the ITO had himself 
sought clariOcation. examined witnesses and after full Investigation, 
was satisHed and then only, he had allowed the payment of commission 
to Its sole selling agents as d^uctlble expenditure. The assessee on 
his part hpd disclosed fully and truly all material facts necessary for 
the purpose of assessment and it was only a case of change of opinion 
by the assessing authority which cannot form a legal base for reas¬ 
sessment. It is not a case of non-disclosure of true and material facta 
by the assessee. Thd ITO had no reason to believe that some Income 
of the assessee escaped assessment and, therefore, the question of 
escapement by reason of omission or failure on the part of the assessee 
to disclose fully and truly all material facts necessary for the assess¬ 
ment for the relevant year, does not arise. In the present case, the 
ITO had examined Mr. P.D. Podar and Mr. R.K. Pareek and If he was 
not satisfied he could have made further Investigation or made some 
more enquiries from the assessee, but since he was satisfied by the 
record and the investigation made by him, he allowed the amount as 
deductible expenditure and, therefore, in our opinion, the ITO had no 
Jurisdiction to Issue the notice (annexure 9) dt 22nd‘Aprll. 1978, under 
s. 148 of the Act as well as annexure 11, and the same are hereby 
quashed. The reassessment proceedings taken in pursuance of this 
notice was also void.* 

In the reply filed by the respondents, an objection has been taken that 
the writ petition has been filed on 29th Sept., 1982, challenging the notice 
dt 22nd April, 1978, and as such It suffers from laches and delay. A copy 
of the statement of Shrl P.D. Podar. dt. 15th March, 1975, and that of 
Shrl R.K. Pareek, dt. 26th Feb., 1975, has also been submitted as annexures 
R-1 and R-2 . Copy of the form for recording reasons for initiation 
proceedings under s. 148 has also been submitted as annexure R-3 in 
which the reasons have been explained as under; 

‘Adltya Mills Ltd., Kishangarh. Is a company running a textile mill 
at Kishangarh in Rajasthan. This company is a unit of well-known 
industrial group of Kanorlas at Calcutta. Traders & Miners Ltd., Jaipur, 
Is another company of the same group. Aditya Mills Ltd. appointed 
Traders & Miners as Its selling agents and It paid selling agency 
commission to Traders & Miners Ltd., in the various assessment years 
as per details given below: 


Assessment year 

1970- 71 

1971- 72 


Amount (Rs.) 

5,62,983 

6,48,533 
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7,80,952 

9.67,487 


In Its own turn, the company. Traders & Miners Ltd,, while showing 
the receipt of the above amount, claimed huge losses in flctltlous 
transactions of paper, shares, cloth, etc,, so as to wipe out the above 
Income, This is part of the scheme of lax evasion adopted by this group. 
The amounts of commission shown as paid by Adilya Mills Ltd, to 
Traders & Miners Ltd. did not represent the expenditure Incurred for 
purposes of the business of Adltya Mills Ltd. I have, therefore, reasons 
to believe that by reasons of omission or failure on the part of the 
assessee to disclose fully and truly all material facts necessary for 
Its assessment for the asst. yr. 1970-71, and aforesaid amount of 
Rs. 5,62,983 shown as paid by the assessee to Traders & Miners Ltd., 
escaped assessment. As such a proposal under s. 147(a) of the IT Act, 
1961, is submitted herewith to CIT, Jaipur for the above assessment 
year for necessary sanction.' 

Sec. 147 empowers the ITO to assess or reassess the Income escaping 
assessment If he has reason to believe that the income escaped assessment. 

From a perusal of the provisions of s. 147(a). It Is evident that the ITO 
must have reason to believe that the Income had escaped assessment. 

(I) The belief must be in good faith and reasonableness and It cannot be 
mere pretence. It should not be a pure subjective satisfaction of the ITO; 

(II) the reasons for such belief should be recorded so that It could be 
considered that there was material in possession of the ITO to form such 
opinion or belief; (Hi) escapement must be on account of omission on the 
part of the assessee; (iv) failure on the part of the assessee should be 
to disclose fully and truly all material facts necessary for assessment; (v) 
the sanction of the appropriate authority in accordance with the provisions 
of s. 151 has to be obtained before InlllaUon of the proceedings; and (vl) 
the notice must be Issued within the time-limit prescribed under s. 149 
r/w s. 150. 

The dispute In the present case Is with regard to the disclosure on the 
ground of material facts which are necessary for assessment and were 
required to be disclosed fully and truly. What are the materials facts 
depends on the facts of each case. The material facts which are required 
to be disclosed are the primary facts which are relevant to decide the 
question before the ITO. In Calcutta Dtscount Co. Ltd. vs, ITO (1961) 41 
ITR191 (SC), It was held that the responsibility of the assessee Is to disclose 
primary facts, but once he has disclosed all the primary facts his duty 
ends and It Is for the assessing authority to draw a proper conclusion 
from it. If a wrong conclusion has been drawn. It cannot be a ground for 
reopening. The proceedings cannot be Initiated on that ground. In a 
f>etltlon under art. 226 of the Constitution of India where the validity of 
the notice is challenged the Court has to see whether the condition 
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precedent for initiation of the proceedings exists or not. The existence of 
any reason and not the sufficiency thereof has to be seen. Thus, there 
must be some material and not the Imagination or suspicion. The belief 
of the no with regard to the escapement of the Income must have a live 
link having rational connection and It must be borne out from the record 
that there was application of mind of the ITO to the material on record 
on the basis of adiich he has reason to believe and the Inference which 
has been drawn must be based on the reasoits which are to be recorded. 
The Division Bench has found that when P.D. Podar and R.K. Pareek were 
examined by the ITO and If he was not aatlsned. he could have made further 
Investigation, but If he was satlsfled by the record and investigation was 
made by him then he has no jurisdiction to Issue notice on 22nd April, 
1978. It may be considered In this case that the assessment for the asst. 
3 rr. 1970-71 was completed on 26th March. 1973, by the ITO, Ajmer. The 
statements were recorded on 15th March. 19756, by the ITO, Special Ward 
IV, Jaipur, under s. 131, of P.D. Podar and on 261h Feb., 1975, of R.K. 
Pareek. The statements which have been recorded by different authority 
who was not the assessing authority led to the belief that full and true 
disclosure of the material facts has not been made by the assessee. 
Normally, a decision given by a Division Bench of this Court Is binding 
and no other view is possible unless the matter is referred to the larger 
Bench. I do not consider it proper to refer It to the larger Bench because 
the writ petition suffers from delay and laches and no reasonable expla¬ 
nation has been given for filing the writ petition after four years. Besides 
this, even on the merits the apex court in the case of Phool Chand Bcyrang 
Lai vs. nx> (1993) 203 ITK 456 (SC) has held that : 

'From a combined reVlew of the judgments of this court. It follows 
that an ITO acquires jurisdiction to reopen an assessment under s. 
147(a] r/w s. 148 of the FT Act, 1961, onli/ if on the basis of specific, 
reliable and relevant Information coming to his possession subse¬ 
quently, he has reasons, which he must record, to believe that by reason 
of omission or failure on the part of the assessee to make a true and 
full disclosure of all material facts necessary for his assessment during 
the concluded assessment proceedings, any part of his Income, profits, 
or gains chargeable to income-tax has escaped assessment. He may 
start reassessment proceedings either because some fresh facts had 
come to light which were not previously disclosed or some Information 
with regard to the facts previously disclosed comes into his possession 
which tends to expose the untruthfulness of those facts. In such 
situations, it is not a case of mere change of opinion or the drawing 
of a dllTerent inference from the same facts as were earlier available 
but acting on fresh Information. Since the belief is that of the ITO, 
the sufDclency of reasons for forming the belief Is not for the Court 
to Judge, but It is open to an assessee to establish that there In fact 
existed no belief or that the belief was not at all a bona Jide one or 
was based on vague, irrelevant and non-specific Information. To that 
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limited extent, the Court may look Into the conclusion arrived at by 
the ITO and examine whether there was any material available on the 
record from which the requisite belief could be formed the ITO and 
further whether that material had any rational connection or a live 
link for the formation of the requisite belief. It would be Immaterial 
whether the ITO, at the time of making the original assessment, could 
or could not have found by further enquiry or Investigation, whether 
the transaction was genuine or not If, on the basis of subsequent 
Information, the ITO arrives at a conclusion, alter satisfying the twin 
conditions prescribed In S. 147(a) of the Act, that the assessee had 
not made a full and true disclosure of the material facts at the time 
of original assessment and, therefore. Income chargeable to tax had 
escaped assessment.' 

In the present case, the Division Bench has proceeded that It Is not a 
case of non-disclosure of true and meteiial facts by the assessee and all 
material facts necessary for assessment were disclosed. Reference has been 
made In this regard to the statement of 'Podar* and ‘Pareek* and 
observations were made that more enquiry should have been made from 
them. In the present case when the assessment was made the statements 
were not before the ITO. The statements were recorded subsequently and 
information which has come to the knowledge of the ITO could not be 
said to be existing on the date when the assessment was made. The dispute 
Is that the payment has been shovm fictitiously and the commission shown 
to have been paid was in the end of the year to reduce the profit. In the 
statement of R.K. Pareek, It was stated that there is no such record available 
to Indicate the services rendered by Traders & Miners Ltd. to Adltya Mills 
Ltd. Besides the fact that the staff of Adltya Mills Ltd. was given a loan 
and reimbursement of expenses wee without any agreement. The name 
of the sole selling agent was not disclosed even. When the dispute with 
regard to the payment has been made the investigation has to be made 
by the ITO and the primary facts which were necessary to be disclosed 
have not been disclosed. The Judgment given In the case of Phool Chand 
Bqfrang Lai (supra) also laid stress on the disclosure fully and truly of 
all material facts necessary for assessment. The sulRclency of evidence 
or reasotw Is not to be adjudged at this stage. The statements of the two 
persons as aforesaid were fresh Information which is specific in nature 
and was relating to the assessment which exposed falsity of the claim of 
the petitioner at the time of original assessment. The inference which was 
drawn was not correct. The true facts which are required to be disclosed 
with regard to the payment of commission cannot be said to have^been 
disclosed with regard to the payment of commission cannot be said to 
have been disclosed by the assessee as the only disclosure In the balance- 
sheet and the reply submitted was. the-sole selling agent’s commission 
at two per cent on Rs. 2,81,49,152 come to Rs. 5,62,983 which was 
disclosed and, therefore, the basic conditions which are required for 
Initiation of the proceedings under s. 147(a) exist In the present case. The 
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View taken by the Division Bench In this case Is contrary to the law laid 
down by the apex Court In the case of Phool Chand B({frtmg Lai 
(supra). In the case of Phool Chand Bqfrang Led (supra), the apex Court 
observed : 

We are not penuaded to accept the argument of Mr. Sharma that 
the question regarding the truthfulness or falsehood of the transactions 
reflected In the return can onty be examined during the original 
assessment proceedings and not at any stage subsequent thereto. The 
argument la too broad and general In nature and does violence to the 
plain phraseology of ss. 147(a) and 148 of the Act and Is against the 
settled law laid down by this Court. We have to look to the purpose 
and Intent of the provisions. One of the purposes of s. 147 appears 
to us to be to ensure that a party cannot get away by wilfully making 
a false or untrue statement at the time of original assessment and 
adien that falsity comes to notice, to turn around any say 'you accepted 
my life, now your hands are tied and you can do nothing* . It would 
be a travesty of justice to allow the assessee that latitude.* 

In the case of JTO us. Lakhmani Mewal Das (1976) 103 ITR 437 (SC), the 
dispute was with regard to deletion of Interest to certain creditors, which 
was allowed by the ITO tnlUally and subsequently an Information was 
received that the creditors were only name-lenders. It was observed that 
there Is no Indication that the Information related to loans taken by the 
assessee. In these circumstances, it was considered that there is no live 
link between the material and belief and nexus docs not exisL It was 
observed that the reasons for formation of belief contemplated by s. 147(a) 
for reopening of an assessment must have a rational connection or relevant 
bearing on the formation of the belief. In Gemini Leather Stores vs. ITO 
(1975) 100 ITR 1 (SC) It was held that if all the material facts have been 
mentioned by the assessee, the failure to draw inference ty oversight would 
not enable the ITO to take recourse to s. 147(a). In the case of ITO us. 
Maelnemi Engineering Works Ltd. (1979) 118 ITR 1 (SC), where the Interest 
was allowed In the original assessment and subsequently It was found 
that the loan was fictitious, the grounds were not disclosed because It 
would cause prejudice to the revenue. It was held that the mere disclosure 
of belief without setting out the material on the basis of which the belief 
was arrived at Is not sufllclent to Invoke the provisions of s. 147(a) of 
the IT Act. 

In view of the above decisions, I do not find that It Is a lit case for invoking 
the extraordinary writ jurisdiction of this Court under Art. 226 of the 
Constitution of India to quash the notice. A copy of this order may be 
sent to the ITO to complete the proceedings alter giving due opportunity 
to the assessee within a period of three months. 

Consequently, the writ petition Is dismissed with the above observations. 
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IN THE HIGH COURT OF ANDHRA PRADESH 
(Before Honlile Justice Mr. Syed Shah Mohammed Quadri & 
Hon'ble Justice Mr. G. Blkshapathy) 

I.T. Case No. 17 of 1995 

Thondepu Pharma Diatributora 

▼a. 

Commiaaloner of Income-tax 

For the Applicant M.J. Swamy 

For the Respondent 8 .R. Ashok 

Decided on 18.7.1995 

REFERENCE TO HIGH COURT — Asaeasee claiming dednetlon of 
annuity to a truat as a revenue expenditure for grant of distribution 
rights — No evidence that trust had been granted distribution rights 
— Also no evidence that agreement with trust executed on behalf 
of firm — Tribunal disallowing annuity payment — Held, no question 
of law arises. 

Income-tax Act. 1961 — Section 256(2). 

FACTS 

The assessee is a partnership Jirm. The assessment relates to the A.Y. 
1985-86. TheassessecclaimedasumoJRs. 1.26.000/■ asarmuitypayment 
to a trust. It was stated that one of the partners of the assessee firm entered 
into an agreement with Balqji Trust represented by Shri A. Parthasaratht 
As per the terms of the agreement, the trust has agreed to hand over the 
distribution of goods manufactured by Sarabhai Chemicals and S.G. 
Pharmaceuticals to the assessee. It was also agreed to deposit not less than 
Rs. 9 lakhs with the assessee firm at the interest rate of 24% per annum. 
In consideration of the said arrangement. Shri Hanumantha Rao agreed to 
pay annuity of Rs. 1,26,000/- towards the use of trade name. The said 
amount is required to be paid within three months after the end of each 
accounting year. The agreement was in force for five years from 1.4.1984. 
The assessee firm claimed deduction in respect of the said annuity payment 
of Rs. 1,26,000/- on the ground that it was revenue expenditure. The FTO 
refused to accept the claim on the ground that there was no evidence to 
show that Balaji Trust was given distribution by Sarabhai Chemicals & S.G. 
Pharmaceuticals and that no appointment letter appears to have been given 
to confirm the distribution. He also held that in the absence of any right 
claimed by Balqfi Trust, the question of distribution of such right to the 
assessee firm carrying on business would not arise. It was also pointed 
out that the transaction was only a device to avoid tax. 

DECISION 

The Hon’ble Court held that the Tribunal after considering the records. 




i»9e] 


Thondepu Pharma Diatxlbutora va. CIT (AP) 


145 


came to a categorical conclusion that there was no evidence to support 
the claim of the assessee. The Tribunal found that there was no evidence 
to the effect that the agreement was executed on behalf of the assessee 
firm and hence. It should be treated as the agreement entered Into by 
Shrl Hanumantha Rao in his individual capacity. The assessee made an 
application for referring the question of law to this court. The nature of 
the annuity was gone Into by the authorities with reference to the evidence 
on record and It was found that there was n& evidence to support the 
claim of the assessee. Therefore, the Tribunal was justilled In concluding 
that the Issue does not Involve any referable question of law. 

Pull text of the Jodgment Is given below: 

JUDOMBNT 

(G. Btkshapathy, J.) 

This application Is filed by the assessee under section 256(2) of the Income- 
tax Act. 1961'. seeking a direction to the Appellate Tribunal to refer the 
following question of law to this court for opinion: 

"Whether, on the facts and In the circumstances of the case, the 
Appellate Tribunal Is Justified In law In holding that the annuity of 
Rs. 1,26.000/- paid to the Balaji Trust Is not allowable as revenue 
expenditure In the hands of the firm ?* 

The assessee Is a partnership firm. The assessment relates to the assess¬ 
ment year 1985-86. The assessee claimed a sum ofRs. 1,26,000 as annuity 
payment to a trust, BalaJl Trust. It was stated that one of the partners 
of the assessee-firm. T.V. Hanumantha Rao, entered into an agreement 
with Balaji Trust represented by Shrl A. Parthasarathl.' As per the terms 
of the agreement, he has agreed to hand over the distribution of goods 
manufactured by Sarabhal Chemicals and S.G. Pharmaceuticals to the 
assessee. It was also agreed to deposit not less than Rs. 0 lakhs with the 
assessee-flrm at the Interest rate of 24 per cent per annum. In consideration 
of the said arrangement, Sii Hanumantha Rao agreed to pay annuity of 
Rs. 1,26,000 towards the use of trade name. The said amount is required 
to be paid within three months after the end of each accounting year. 
The agreement was In force for five years from April 1, 1984. 

The assessee-firm claimed deduction in respect of the said aimulty payment 
of Rs. 1.26,000 on the ground that It was revenue expenditure. The Income- 
tax Officer refused to accept the claim on the ground that there was no 
evidence to show that Balaji Trust was given distribution by Sarabhal 
Chemicals and S.G. Pharmaceuticals and that no appointment letter 
appears to have been given to confirm the distribution. He also held that 
In the absence of any right claimed by Balaji Trust, the question of 
distribution of such right to the assessee-firm carrying on business would 
not arise. It was also pointed out by the Income-tax Officer that the 
traiwactlon of entering Into agreement between Sri Hanumantha Rao and 
Parthasaathl was only a device to avoid tax, as Parthasarathl who was 
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a truatce of Balajl Trust himself Joined as a partner of the assessee-flrm. 
Commenting on the agreement, the Income-tax Officer stated that it was 
entered by Sri. Hanumantha Rao in his individual capacity and not on 
behalf of the firm, and, therefore, the payment cannot be allowed. Therefore, 
the claim for deduction cannot be allowed In the hands of the Orm. treating 
it as revenue expenditure. Accordingly, the Income-tax Ofllcer, by an order 
dated Februaiy 28, 1986, rejected the claim of annuity for deduction. 

Having been unsuccessful before the Income-tax Officer, the assessee filed 
an appeal before the Commissioner of Income-tax (Appeals). The learned 
appellate authority dismissed the Appeal No. 2/V.II of 1985-86 dated 
August 8, 1989, while upholding the findings of the Income-tax Officer. 

Against the said order of dismissal of the first appeal, the assessee filed 
an appeal before the Income-tax Appellate Tribunal. The Tribunal, after 
considering the records, came to a categorical conclusion that there was 
no evidence to support the claim of the assessee. The Tribunal found that 
there was no evidence to the effect that the agreement was executed on 
behalf of the assessee-flrm and hence, it should be treated as the agreement 
entered into by Sri Hanumantha Rao In his Individual capacity. Hence, 
the assessee-flrm cannot claim the annuity payment by way of deduction 
in Its hands. The Tribunal also considered the letter addressed by Sarabhal 
Chemicals wherein it was stated that Balajl Trust had expressed Its 
dlfflcul ty In mobilising the funds and, therefore, with their consent Sarabhal 
Chemicals agreed to supply stocks from April 1,. 1984. Therefore, it was 
a transaction between the assessee and the distributor to whom It directly 
supplied the material earlier. The Tribunal found that there was no 
evidence to establish the basis for transfer of distribution rights either 
in favour of Sri Hanumantha Rao or the assessee-flrm. Accordingly, the 
Tribunal found (hat there was no basis for making payment on account 
of annuity. The Tribunal, accordingly, dismissed the appeal of the assessee 
by Its order dated October 31, 1994. 

The assessee made an application for referring the question of law as stated 
supra to this court for opinion. The Tribunal by its considered order rejected 
the request. It is the case of the assessee that the order refusing to refer 
a question of law is Illegal and unwarranted. We are unable to accept the 
said contention. The nature of the annuity was gone into by the authorities 
with reference to the evidence on record and It was found that there was 
no evidence to support the claim of the assessee. 

Therefore, the Tribunal was justlfled In concluding that the Issue does 
not involve any referable question of law, we do not And any infirmity 
in the order of the Tribunal. 

Accordingly, the Income-tax case is dismissed. No costs. 
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(1996) 134 Taxation 147 (AP) 

IN THE HIGH COURT OF ANDHRA PRADESH 
(Before Hon’ble Justice Mr. Syed Shah Mohammed Quadrl & 
Hon'ble Justice Mr. G. Blkshapathy) 

Cases Referred Nos. 49 & 50 of 1987 

Blahanlal AhttJa 

▼ 9 . 

Commissioner of Wealth-tax 
For the Appellant T. Ratnaksr 

For the Respondent 8 .R. Ashok 

Decided on 5-7-1995. 

VALUATION or SHARES OF PARTNERS — CUttse In the partnership 
deed giving option to one of the partners to purchase assets of the 
firm and goodwill at book value on dissolution — Revenue valuing 
the assets of the firm and including the same In the Wealth-tax 
assessments of partner who given right to purchase — Held, rule 2 
of Wealth-tax Rules to be applied — Since no dissolution of the firm, 
valuation of shares of partners to be made in accordance with rule 
3 . 

Wealth-tax Rules, 1957 — Rule 2. 

FACTS 

The assessee is a partner in the Jirm. The said Jirm had originally two 
partners, the petitioner and his brother, one Shri Jagatram Ahufa. The 
assessee purchased the share and interest oj his brother with ejfect Jmm 
1.4.71 and thus became the absolute owner oJthe said property. On 4.1.72, 
he converted the said property into a partnership property by constituting 
a partnership Jirm of himself and his Jour daughters. The partnership deed 
provided that partner who took other in the partnership could purchase 
the assets oJ the Jirm at book value. The net wealth oJ the assessee was 
determined treating the entire budding in question as the assessee's property 
under rule 2 of the Wealth-tax Rules, 1957. The Tribunal dismissed the 
appeal upholding the order of the appellate authority. 

DECISION 

Clause 14 of the partnership deed provided that in the event of the 
dissolution of paKnership and/or distribution among the partners of the 
assets of the partnership including the Mohsln-Ul-Mulk Kothl referred to 
above, the first party shall have the first option to take over the assets 
at the book value on the date of dissolution and/or distribution of assets. 
If the first party does not exercise his option to take over the assets of 
the partnership firm, it may then be open to all or any of the other parties 
to take over the assets of the partnership and not otherwise. A plain reading 
of the above clause shows that it is in two parts. The first part makes 
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It clear that In the event of the dissolution of the Arm or distribution among 
the partners, of the assets of the partnership Arm including the buAding 
in question, the assessee has the Arst opUon to take over the assets at 
the book value on the date of dissolution or distribution of the assets, 
the second part deals with a situation which may arise on failure of the 
assesses to exercise the option to take over the assets of the Arm. On 
a careful reading of clause 14, It becomes obvious that It gives an option 
to the assessee to purchase the property at the book value In the event 
of dissolution of the Arm. The contingency mentioned In the Arst part not 
having arisen and the option not having been exercised, rule 2(1) of the 
Rules cannot be so construed as to allocate the entire amount represent¬ 
ing the value of the building in question to the assessee. In a situation 
like the one, which arises In the present case, where In the year of 
assessment there has been neither a dissolution of the Arm nor the 
distribution of the assets of the Arm, even the residue of net wealth of 
the Arm would have to be allocated to the partners In the proportion In 
u^lch they are eptitled to share the proAts as pointed out above In 
construing rule 2(1) of the Rules. For these reasons, we are unable to 
uphold the contention of the Revenue that the net wealth of the partnership 
will automatically become the assessee's property. The Tribunal had not 
construed rule 2(1) and clause 14 of the partnership deed correctly. Con¬ 
sequently, the relevant Issue, viz., what Is the share of the assessee In 
the residue of the net wealth of the Arm would have to be determined 
by the Tribunal on ascertaining In what proportion the proAts of the Arm 
will be shared by the assessee and other partners. We, therefore, answer 
the question In the negative l.e., in favour of the assessee and against 
the revenue. 

Pull text of the Judgment is given below: 

JUDGMENT 

(Syed Shah Mohammed Quadrt, J.) 

These two reference cases arise under the Wealth-tax Act. 1957 (for short, 
‘the Act*). They relate to the same assessee. Referred Case No. 49 of 1987 
Is in respect of the assessment years 1972-73 to 1977-78, whereas Referred 
Case No. 50 of 1987 pertains to the assessment years 1978-79 and 
1979-80. At the instance of the assessee, the following question is referred 
to us for our opinion, under section 27(1) of the Act. in these cases : 

*Whether. on the facts and in the circumstances of the case, the 
Appellate Tribunal Is correct In upholding the Inclusion of the entire 
value of the Immovable property of the Arm In the hands of the 
assessee?* 

The facts giving rise to these reference cases may briefly be referred to 
here. The assessee is a partner In the Arm, viz., 3 Aces, Abide Road, 
Hyderabad. The said Arm had originally two partners, the petitioner and 
hlB brother, one Shrl Jagatram Ahuja. The assessee purchased the share 
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and interest of his brother with elTect from April 1, 1971, and thus became 
the absolute owner of the said property. On January 4, 1972, he converted 
the said property Into a partnership property by constituting a partnership 
firm of himself and his four daughters. That property is known as ‘Mohsln- 
Ul-Mulk Kothl*. It comprises a main building having door No. 4-1-970 
adjacent building and tin shed bearing door No. 4-1-969/7 together with 
the appurtenant land admeasuring 9.877 sq. yards (hereinafter referred 
to as *the building In question*.) For the said assessment years, the net 
wealth of the assessee was determined treating the entire building In 
question as the asaessee's property under rule 2 of the Wealth-tax Rules, 
1957 (for short, *the Rules). The assessee appealed to the Commissioner 
of Income-tax against the order of the Wealth-tax Olllcer. The appeal was 
dismissed on the ground that In view of clause 14 of the partnership deed, 
the assessee was entitled to take over the enUre partnership assets 
including the building In question, so it would have to be considered as 
the property of the assessee. The assessee then filed the second appeal 
before the Appellate Tribunal. The Tribunal dismlsSe<( the appeal upholding 
the order of the appellate authority (Commissioner of Income-tax). Thus, 
the above said question came to be referred to this court. 

Shii Y. Ratnakar, learned counsel for the assessee, submits that the 
Tribunal erred In confirming the orders of the Wealth-tax Ofllcer and the 
Commissioner of Income-tax (Appeals) erroneously Interpreting rule 2 
of the Rules and, therefore, the question has to be answered against the 
Revenue. He further submits that the Tribunal did not record a finding 
on relevant questions of fact and, therefore, the Tribunal has to be directed 
to record a finding on all the relevant aspects of the case. On the other 
hand, learned standing counsel for the revenue submits that rule 2 of 
the Rules has been properly Invoked by the authority and the net wealth 
was correctly determined and, therefore, the order of the Tribunal cannot 
be found fault with. 

Inasmuch as the entire case rests on an interpretation of rule 2 of the 
Rules, it would be useful to extract that rule here: 

*2. (1) The value of the Interest of a person In a Qrm of which he is 
a partner or an association of persons of which he is a member, shall 
be determined In the maimer provided therein. The net wealth df the 
firm or the assoclaUon on the valuation date shall first be determined. 
That portion of the net wealth of the firm or association as is equal 
to the amount of Its capital shall be allocated among the partners or 
members In the proportion In which capital has been contributed by 
them. The residue of the net wealth of the firm or association shall 
be allocated among the partners or members In accordance with the 
agreement of partnership or association for the distribution of assets 
in the event of dissolution of the firm or association, or. In the absence 
of such agreement. In the proportion In which the partners or members 
are entitled to share profits. The sum total of the amounts so allocated 



IBO 


TAXATION REPORTS 


[Vol.134 


to a partner or member shall be treated as the value of the Interest 
of that partner or member In the firm or association.* 

The above extracted rule deals with the value of the interest of a person 
in a firm or association of persons of which he is a partner or member. 
The first step in working out the value of the interest of such a person 
is to determine the net wealth of the firm or association on the valuation 
date. The second step is to apportion so much of the net wealth of the 
firm or association, which is equal to its capital among the partners or 
the members, in the proportion in which capital has been contributed by 
them. If there is any residue of the net wealth of the firm or association, 
the third step would be to allocate the residue of the net wealth among 
the partners or members: (a) in accordance with the agreement of the 
partnership or association for the distribution of the assets in the event 
of dissolution of the ilrtn or association ; or (b) in the absence of any such 
agreement. In the proportion in which the partners are entitled to share 
the profits. The sum total of the amounts so allocated, would be the value 
of interest of each of the partners or members. 

We shall explain the operation of the rule by the following example: suppose 
the net wealth of the firm or association of persons, consisting four persons, 
A, B, C and O is Ks. 30 lakhs and its capital is Rs. 20 lakhs. Out of the 
said amount of net wealth, an amount of Rs. 20 laklis will have to be 
allocated among the four partners of the firm in proportion to the capital 
contributed by them: if ‘A* has contributed one-half, ten a sum of Rs. 10 
lakhs will be allocated to him, If‘B’ has contributed l/4th, a sum of Rs. 
5 lakhs will be allocated to him and the balance of Rs. 5 lakhs will be 
allocated to the other partners C and D who have contributed l/8lh each. 
To that extent, there is no diniculty and indeed the assesses as well as 
the Revenue agree. The dllllculty, if any, could have arisen in this case 
with regard to the allocation of the residue amount only. But on construc¬ 
tion of rule 2 and clause 14 of the partnership deed, the Revenue allocated 
the entire value of the building in question to the assessee on the ground 
that by virtue of clause 14 of the partnership deed, he has the option 
to purchase the whole property at the book value; the assessee, on the 
other hand, contended that clause 14 of the partnership deed did not 
automatically convert the property of the Arm as the property of the 
assessee; in other words, the assessee would submit that as the contin¬ 
gency mentioned in clause 14 did not occur, so, the question of treating 
the property as that of the assessee would not arise. 

We shall now read clause 14 of the partnership deed, which is extracted 
below: 

*It Is agreed that In the event of the dissolution of partnership and/ 
or distribution among the partners of the assets of the partnership 
including the Mohsln-Ul-Mulk Kothi referred to above, the first party 
shall have the first option to lake over the assets at the book values 
on the date of dissolution and/or distribution of assets. If the first 



IMS] 


Bishanlal Ahuja va^ CWT (AP) 


151 


party does not exercise his option to take over the assets of the 
partnership Arm, It may then be open to all or any of the other parties 
to take over the assets of the partnership and not otherwise.* 

A plain reading of the above clause shows that It Is in two parts. The Orst 
part makes it clear that In the event of the dissolution of the firm or 
distribution among the partners, of the assets of the partnership Arm 
Including the building in question, the assessee has the first option to 
take over the assets at the book value on the date of dissolution or 
distribution of the assets; the second part deals with a situation which 
may arise on failure of the assessee to exercise the option to take over 
the assets of the firm and provides that the partners will take over the 
assets of the firm. However, It Is not clear as to whether the take over 
of the assets by the partners should be In the ratio of their contribution 
to the capital or on the basis of the sharing of the profits of the firm. 
Be that as It may, on a careful reading of clause 14. It becomes obvious 
that It gives an option to the assessee to purchase the property at the 
book value In the event of dissoluUonof the firm. The contingency mentioned 
In the first part not having arisen and the option not having been exercised, 
rule 2(1) of the Rules cannot be so construed as to allocate the entire 
amount representing the value of the building in question to the assessee. 
In a situation like the one. which arises in the present case, where In 
the year of assessment there has been neither a dissolution of the firm 
nor the distribution of the assets of the firm, even the residue of net wealth 
of the Arm would have to be allocated to the partners in the proportion 
In which they are entitled to share the proAls as pointed out above in 
construing rule 2(1) of the Rules. For these reasons, we are unable to 
uphold the contention of the Revenue that the net wealth of the partnership 
will automatically become the assessee's property. The Appellate Tribunal 
had not construed rule 2( 1) and clause 14 of the partnership deed correctly. 
Consequently, the relevant Issue, viz., what Is the share of the assessee 
In the residue of the net wealth of the Arm would have to be determined 
by the Tribunal on ascertaining In what proportion the proAts of the Arm 
will be shared by the assessee and other partners. We, therefore, answer 
the question In the negative, that Is, in favour of the assessee and against 
the Revenue and leave it open to the Tribunal to consider the matter afresh 
In the light of the interpretaUon of rule 2(1) of the Rules and clause 14 
of the partnership deed indicated above. 

The references are accordingly answered. No costs. 
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EDITOR'S NOTE 

Readers will be noticing that we have started giving summaries 
of some Judgments. Summaries are given for two reasons-one being 
^ that the judgment are notvery Important and they are either mostly 

on issues as to whether it is a lit case to refer to High Court or 
relates to those cases in which the Supreme Court has already 
given a judgment and that Issues has become flnal. As far as 
possible it is our effort not to miss any judgment and report the 
maximum number of judgments received by us from our reporters 
. In case, however, the readers desire to have a full text of a 
particular judgment, the same can be supplied on payment of Rs. 

^ 25 only. We will welcome the views of the readers on this point. ^ 

(1996) 134 Taxation 152 (M.P.) 

IN THE HIGH COURT OF MADHYA PRADESH 

(Before Honlsle Justice Mr. A.R. Tlwarl & 

Hon'ble Justice Mr. N.K. Jain) 

M.C.C. No. 349/91 

Commissioner of Income-tax 
▼s. 

Nandlal Suganmal 

For the Appellant D.D. Vyas 

For the respondent None 

Decided on 11-3-1996 

BUSINESS EXPENDITURE — Assessee collecting sales-tax but malting 
payment after close of the year bat within the time allowed under 
Sales-tax Act — Revenue disallowing the claim — Held, amendment 
made in section 43B w.e.f. 1-4-1988 retrospective in nature — Claim 
rightly allowed. 

Income-tax Act. 1961 — Section 43B. 

FACTS A DECISION 

The A.Y. la 1984-85. During the previous year an amount of Rs. 47,413 
towards the sales-tax was outstanding in the books of the Assessee. The 
amount that accrued during the previous year was actually paid during 
the subsequent year within the prescribed time of 30 days commencing 
with the expiry of the previous year. The amount was disallowed by the 
ITO in view ofthe provisions of section 43B. The Tribunal, however, allowed 
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the assessee's claim. Hie Honlile Court held that the Issue was covered 
by the Judgment of this court In a number of cases viz. CTT us. M/s Mehta 
ShantUal, CTT us. M/s AmbOca Traders and CTT vs. Super King wherein the 
same question was referred and ansarered in favour of the assessee. The 
reference was dismissed. 


(1996) 134 Taxation 183 (SaJ.) 

IN THE HIGH COURT OF RAJASTHAN 
(Before Honlile Justice Mr. B.R. Arora & 
Hon*ble Justice Mr. B.J. Shelhna) 
D.B.I.T. Reference No. 82 of 1995 

Commlasloner of Income-tax 


▼e. 

Arnwali Minerals ft Chemicals Industries (P) Ltd. 

Decided on : 28-11-1995 

DISALLOWANCE OF EXPENDITURE — Revenue dlsaDowing unpaid 
sales-tax liability pending at the end of the previous year though paid 
within the time allowed under Sales-tax Act — Held. In view of proviso 
to section 43B Inserted by Finance Act 1987 which Is explanatory 
In nature and retrospective In operation, liability allowable. 

Income-tax Act. 1961 — Section 43B. 

FACTS ft DECISION 

The only point referred to the opinion of the Honlile Court was that there 
was certain sales-tax liability which was unpaid at the close of the previous 
year was disallowed by the revenue u/s 43B. This sales-tax liability 
although paid alter the end of the previous year but was paid within the 
time allowed by Sales-tax Act was held by the Honhle Court to be allowable. 
The Honhle Court held that by Finance Act, 1987 a proviso was added 
to section 43B w.e.f. 1-4-1988 udiich was only explanatory in nature and 
was, therefore, retrospective in operation. This amendment applied to the 
A.Ys. 1984-85 to 1987-88 also. 
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(1906) 134 Taxation 184 (Raj.) 

IN THE HIGH COURT OF RAJASTHAN 
(Before Hon'ble Justice Mr. B.R. Arora & 

Hon*ble Justice Mr. B.J. Shethna) 

D.B.I.T. Reference No. 86 of 1995 

Commissioner of Income-tax 
vs. 

Jjrotl Industries 

Decided on : 28-11-1995 

DISALLOWANCE OP BUSINESS EXPENDITURE ~ Unpaid sale-tax Uabilltjr 
pending at the close of the previous year disallowed by reveane — 
Held, In view of addition of proviso to section 43B w.e.f. 1-4-1988, 
the Sales-tax liability If paid within the time allowed by Sales-tax 
Act allowable — Amendment only explanatory in nature and, therefore, 
retrospective In operation. 

Income-tax Act, 1961 — Section 43B. 

FACTS A DECISION 

The only question referred for the opinion of the Hon'ble Court was that 
the Tribunal was not Justified in holding that the unpaid Sales-tax liability 
if paid within the time allowed under the respective Sales-tax Act although 
after the relevant previous year was allowable by virtue of section 43B. 
The Hon'ble Court held that the proviso added by Finance Act, 1987 to 
section 43B w.e.f. 1-4-1988 was only clarlflcatory and explanatory in 
nature and therefore, was retrospective in operation. The Hon’ble Court 
held that the proviso would be applicable for the A.Ys. 1984-85 to 
1987-88 also. 


(1996) 134 TaxaUon 154 (Raj.) 

IN THE HIGH COURT OF RAJASTHAN 
(Before Hon'ble Justice Mr. B.R. Arora & 
Hon'ble Justice Mr. B.J. Shethna) 
D.B.I.T. Reference 22 of 1992 

CommlsaloDer of Income-tax 
vs. 

Rajendra Textiles 

Decided on : 20-11-1995 


DEDUCTION — Assesses claiming deduction u/s 80HH before allowing 
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dapraclatloa and InTaatment allovanoa — Held, net Income asoer* 
talned alter dednetlon of depreciation and Inreatment allovance 
eligible for relief n/a 80HH. 

Income-tax Act, 1961 — Section 80HH. 

FACTS A DECISION 

The only question referred to the Tribunal was If It was legally Justlfled 
In holding that while calculating the amount of deduction u/s 80HH of 
the I.T. Act, depredaUon and Investment allowance Is required to be 
ignored. The Honble Court following Its own judgment in the case of CTT 
V8. Vtshnu OU and Dal Mills held that it Is only after allowing unabsorbed 
depreciation and Investment allowance that the Income is eligible for 
deduction u/s 80HH. It Is only the net Income which has been computed 
in accordance with the provisions of the Act and not the gross Income 
which has to be taken Into account while working relief u/s 80HH. 


(1996) 134 Taxation IBB (Sett. Comm.) 

IN THE INCOME TAX SETTLEMENT COMMISSION 
(Before Shrl S.B. Potnls, Chairman. S.R. Wadhwa & 

A.N. Mlsra, Members) 

Settlement Application No. 20/1/45/81-11 
Saraf Textiles HiUs (P) Ltd. In re 
▼s. 

Income-tax Settlement Commission 

For the Appellant N.M. Ranks 

For the Respondent R.K. Baqaya 

Decided on 27-6-1995 

SETTLEBIBNT COMMISSION — Search A SeUnre — Accounts got 
audited by special audit for two years — Assesses praying for relaxa¬ 
tion of interest for delay In filing return and for default in paying 
advance tax—Assesses also praying for aralver of penalty and immunity 
from prosecution — Held, in view of inconclusive nature of accounts 
net profit be estimated at 6% of the sales which deemed to have 
considered all expenses including depreutlon admissible — Interest 
for delay In fifing is the return and default in payment of advance 
tax partly relaxed — Assesses granted Immunity from prosecution 
and aralver of penalty. 

Income-tax Act. 1961 — Sections 245D and 245H. 

FACTS 

TheAssessee is a prtuate limited company carrying on business ofjabricatton 
of ready made garments and their export. The A.Ya involved are 1979-80 
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to 1981-82. A search wom conducted by the Income-tax Department at 
buMtneaa premises and also at factory and the premises of seven sister 
concerns and the residence of directors. No dupKcote books of account were 
found. However, foreign currency worth Rs. 60,318.16 was found and 
seized. TheAssesseefiled a settlement petition and disclosed certain income. 
In the meantime the CTT issued an order authorising the Assessing Officer 
to cgrpoint auditors for special audit which was objected by theAssessee. 
However, special audit was got conducted/or A.Ys. 1980-81 and 1981-82 
and the CTT furnished special reports. As regards A.Y. 1979-80, it was 
pleaded by the Assesses that complete books of account have been main¬ 
tained and audited. The Assessing Officer, however, corr^leted the assess¬ 
ment on an income of Rs. 16.44.9701- against the returned loss of 
Rs. 12,03.924/-. The CTT in his report suggestedfurther additions pertaining 
to disallowance u/s 43A. withdrawal of deductktn u/s 60J and some in¬ 
surance charges. These additions were objected by the assessee’s counsel 
It was further pleaded by the Assesses that the books for A.Ys. 1980-81 
and 1981-82 could not be completed due to search by the Income-tax 
Department. As regards the books of account for A.Y. 1979-80, the depart¬ 
ment pointed out serious defects in the books. The Assessee also prayed 
for waiver of interest for not paying advance tax and for waiver of penalty 
and Immunity from prosecution. 

DECISION 

The Commission held that the books of account for none of the three A.Ys. 
Inspired conAdence about their veracity. No significant unaccounted assets 
were found during the course of search. For A.Y. 1962-83 which is not 
under consideration, the Tribunal after considering comparative cases 
adopted net profit rate of 4%. The Settlement Commission were, therefore, 
of the view that it was fair to adopt net profit of 6% on sale for each of 
the three years under consideration. It further held that by application 
of net rate the applicant company shall be deemed to have been allowed 
all the admissible deductions Including depreciation. As regards the request 
for waiver of Interest, it was restricted to the interest for 12 months only. 
As regards the interest for default of advance tax it was reduced and was 
ordered to be charged for one year from the date of flling of the return 
and for A.Y. 1981-82 it was restricted to a period of two years. The penalty 
was waived and so also immunity from prosecution granted but it could 
be withdrawn if the taxes were not paid within time. 
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(1996) 134 Taxation 187 (AU.) 

IN THE HIGH COURT OF ALLAHABAD 

(Before HonTtle Justice Mr. V.N. Khare & 
Honlale Justice Mr. S. ReCat Alam) 

ITR No. 289 of 1979 

Commitfloner of Inciome-tnx 


Ashok Kumar 

Decided on 24-8-1995 

CLUBBINO OP INCOME — Assesses gifting Rs. 50,000/- to ‘H’ on Bth 
Mareli, 1978 — Assesses marrying ‘H’ on 13th March — Revenue 
clubbing the Income of wife with that of the husband — Held, since 
gift made prior to marriage. Income could not be clubbed. 

Income-tax Act, 1961 — Section 64. 

PACTS 

The assessee gifted a sum of Rs. 50,000/- through bcrnks drqft dated 8- 
3-1975 to Kum. Hem Lata. Subsequently, the assessee married Kum. Hem 
Lata on 13-3-1975. The Interest accured on the amount gifted urns Included 
in the income of the assessee for the A.Y. 1976-77. 

DECISION 

In the present case, the gIR was made by the assessee on 8th of March, 
1975 through the bank draft to hts spouse which was the date prior to 
the date of marriage. Since the gift was made prior to the date of marriage, 
by no stretch of imagination, it can be said that It was gift to the spouse. 


(1996) 134 Taxation 187 (AU.) 

IN THE HIGH COURT OF ALLAHABAD 

(Before Hon'ble Justice Mr. V.N. Khare & 

Hon'ble Justice Mr. S.R. Alam) 

ITR No. 65 of 1980 

Commissioner of Wealth-tax 
▼a. 

Dr. H. Rehman 

Decided on 22-8-1995 

VALUATION OF ASSET — Asacascc OUng return along with report o'f 
registered valuer — WTO referring the matter to Valuation CeU — 
WTO ignoring report of Registered valuer and admitting report efOovt. 
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Vainer — Held, WTO competent to refer the matter Insplte of report 
of Registered Valuer — Further held WTO bound by the report of the 
Oort. Vainer. 

Wealth-tax Act, 1957 — Sections 16A(1) and 16A(6). 

FACTS 

Tf le Of sec respundci it JUed report oj the valuer in support of the valuation 
of his properly before < '■ Weatlh-tax Officer. The Wealth-tax Officer did not 
accept the said repun oJ the valuer and instead referred the matter to the 
Valuation Officer under section 16A subsection (1) of the Wealth-tax Act. 
The Valuation Officer submitted report regarding valuation of the property 
of the assessee. The WTO accepted the same and made assessment in 
coT\formtty with the report of the Valuation Officer. On appeal the AAC 
allowed the appeal and set aside the order passed by the WTO. On second 
appeal the order of the AAC was confirmed. 

DECISION 

The 11001516 Court held that the WTO having called the report of the 
Valuation Officer u/s 16A(1) of the Act is required to pass assessment 
order in conOrnied with the said report. The Hon’ble Court was of the view 
that when the WTO called for report from Valuation Officer u/s 16A(1) 
of the Act and the same is submitted to him, the WTO has no option except 
to proceed to complete the assessment in conformity with the assessment 
of the Valuation Officer in so far as the valuation of the asset in question 
Is concerned. In view of this, the reply to question Is In the negative l.e. 
in favour of the revenue and against the assessee. 


(1996) 134 Taxation 158 (All.) 

IN THE HIGH COURT OF ALLAHABAD 
(Before HonTjle Justice Mr. V.N. Khare & 

Hon’ble Justice Mr. M. Katju) 

ITR No. 238 of 1980 

Commissioner of Income-tax 

TS. 

M/s K.D. Punetha &. Sons 

Decided on 31-10-1995 

ASSESSMENT — One of the partners died on 25-3-1975 — New deed 
of partnership drawn up — Two returns Died, one for the period 
1-4-1974 to 25-2-1975 and second for the period 26-2-1975 to 
31-3-1078 — Revenue making a combined assessment — Held, since 
the old partnwshlp deed not providing that firm to continue even 
after the death of a partner, two assessments to be framed. 
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Income-tax Act, 1961 — Sections 187 and 188. 

PACTS 

One oj the partners died<m25-2-1975. Thereq/ter another partnership deed 
was executed but the same was not registered. Tivo returns were JUed, one 
Jor the period 1-4-1974 to 25-2-1975 and second for the period 26-2-1975 
to 31-3-1975. The TTO made a combined assessment order Jor both the 
periods. The appellate authority was qf the view that ajler the death qf me 
of the partners, two assessments should have been made Jm two respective 
periods. 

DECISION 

The question referred to this court was considered in the case of Delhi 
Laxmi Dal Factory vs. FTO by a full bench of this court wherein it was 
held that on the death of a partner there is a dissolution of the firm and, 
therefore, two assessments for twodiflerent periods should have been made 
unless partnership deed otherwise provided so. In the present case the 
registered partnership did not provide that the firm would continue even 
after the death of one of the partners. In view of this, in the absence of 
such recital In the partnership deed, it was Incumbent upon the Assessing 
OfHcer to make two assessments for two different periods. In view of this, 
the court answered the question in the affirmative and against the revenue. 


(1906) 134 Taxation 1S9 (All.) 

IN THE HIGH COURT OF ALLAHABAD 
(Before HonLile Justice Mr. Om Prakash and 
Hon'ble Justice Mr. M. Katju) 

ITR No. 113 of 1980 

Commissioner of Income-tax 


M/s Standard Chemical Company 

Decided on : 16-11-1995 

DEVELOPMENT REBATE — Assessee claiming development rebate on 
cotton waste plant — Revenue holding development rebate to be 
allowed at 20% — Tribunal allowing development rebate at 35% and 
holding the same to be covered at item 32 of Fifth Schedule — Held, 
assessee entitled to development rebate at 35%. 

Income-tax Act, 1961 — Vth Schedule. Item 32. 

FACTS 

The assessee purchased a cotton waste plant during the accounting period 
corresponding to A.Y. 1970-71. It claimed development rebate on it at the 
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rate of 35%. The same wtta allowed by the JTO but subsequently by an order 
passed u/s 154 he withdraw the development rebate origlnttUy O 35% and 
instead allowed development rebate 9 20%. 

DECISION 

The Hon'ble Court held that the Tribunal, the last fact finding body, held 
that the assessee was engaged In the manufacture of cotton yam which 
in the opinion of the Ttibunal was covered by Item No. 32 of Fifth Schedule. 
The Tribunal having found that the assessee was engaged in the manu¬ 
facture of cotton yam, it was of the opinion that the same is covered by 
Item No. 32 of the Fifth Schedule, inasmuch as the entry clearly states 
textile made wholly or mainly of cotton Including cotton yam. For these 
reasons the Hon'ble Court answered the question In the alTIrmatlve. 


1 
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(1006) 134 TazaUon 161 (AP) 

IN THE HIGH COURT OP ANDHRA PRADESH 
(Before Honfole Justice llr. M.N. Rao & 

Hon'ble Justice Mr. T.N.C. Rangarajon) 

I.T. Case No. 31 of 1093 
Ashok Leyland Ltd. 

▼s. 

Commissioner of Income'taz 

For the Applicant C. Kodanda Ram. 

For the Respondent 8.R. Aahok. 

Decided on : 15-2-1994. 

DBDUCnOM — Aaaeasee In the hualneaa of manufacturing iron 
castings — Adding a furnace and two crucibles accessories in its 
existing unit under an expansion plan — Claiming the same to be 
a new indnatrial undertaking for purposes of deduction u/s 80J — 
ITO accepting the claim — CIT exercising his resisional Jurisdiction 
to withdraw the claim — Tribunal also rejecting the claim — Held, 
expansion not bringing into existence a new and identifiable under- 
taking separate and distinct from the existing business — No question 
of law arose from the finding of Tribunal. 

Income-tax Act, 1961 — Sections 80J and 256(2). 

FACTS 

Assessee a limited company was engaged in the business oj mann/dclurlng 
and selling iron castings. In Jlnancial year J 978-79 it undertook an ejq>ansUm 
plan far increasing its installed capacity from 1500 to 5000 M.T. and to 
that effect added one additional furnace, two crucibles and necessary 
accessories to the existing facilities. The expansion scheme was gtuen the 
title 'project HI’ and the project was commissioned on 29.6.79. In its return 
of Income fwA-Y. 1981-82, assessee claimed deduction u/s 80J in respect 
of this expansion plan which was allowed by the ITO. CIT exercising hts 
powers u/s 263 withdrew the deduction on the ground that the expansion 
did not result in any new industrial undertaking coming into existence and 
that It was merely part of the extstby business. Tribunal ajfbmed this 
finding. Aggrieved, assessee JUed a reference in the court. 

DECISION 

Applying the ratio of Supreme Court's decision in Textile Machinery 
Corporation Ltd. vs. CIT (1977) 107 ITR 195, the court held that it could 
not be said that the expansion brought into being a new ‘separate and 
distinct' Industrial undertaking. In the view of the court what the assessee 
did was merely reconstruction of a business already In existence and. 
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therefore, assessee's case fell within the inhibition of clause (1) of sub¬ 
section (4) of section 80J. The reference petition of the assessee was, 
therefore, dismissed. 


Case referred to : 

Textile Machinery Corporation Ltd. us. CIT (1977) Taxation 49 (3) - 103; 
107 ITR 195 (SC). 

Full text of the Judgment is given below: 

JUDGMENT 


(M.N. Rao, J. ) 

The assessee Is a limited company carrying on the business of manufacture 
and sale of S.C. (presumably superior grade) Iron castings. In 1971, when 
the company was established, initially It had one furnace and two crucibles 
for manufacturing the castings. In the nnancial year 1978-79, It had 
undertaken an expansion scheme called 'Project 111*. The Government of 
India, when approached by tlie company, granted a letter of intent permitting 
escalation of the capacity from 1500 MT to 5000 MT and the letter of intent 
was later converted into an industrial licence. On completion of this 
scheme, the installed capacity was increased from 1500 MT to 3000 MT 
per annum. Commissioning of the project was done on 29-6-1979. In 
respect of the assessment year 1981-82, a claim was made by the assessee 
claiming deduction under section 80J of the Income-tax Apt, 1961 ('the 
ActT and the same was allowed by the ITO. The Commissioner, however, 
in exercise of his revisional jurisdiction under section 263 of the Act 
withdrew the deduction taking the view that the expansion of the project 
did not result in any new industrial undertaking coming into existence 
and that it was merely a part of the existing business. 

Aggrieved by that, Uie assessee carried the matter in appeal to the Tribunal. 
In order to ascertain the factual position, the premises of the assessee 
was inspected by the learned Members of the Tribunal and also the 
Departmental representative and the counsel for the assessee,. On inspection, 
it was found that in 'Project III', the assessee had added one more furnace 
with crucible, one of which was a standby and that it upgraded electricity 
power supply. Based on the inspection of the premises and after consid¬ 
ering the entire record, the Tribunal expressed the view: 

The installation of one additional furnace and two crucibles, one main 

and one standby with its accessories, do not and cannot form a 

separate, severable, independent integral industrial undertaking.* 

On that view, the plea of the assessee was rejected by the Tribunal. 

The following three questions, the assessee required the Tribunal to refer 
to this Court under section 256(1) of the Act ; 

*1. Whether, on the facts and in the circumstances of the case, the 
Hon’ble Tribunal was right in law in holding that the Project 111, 
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expansion undertaking by the assessee-company did not bring Into 
existence a new industrial undertaking for the purpose of relief 
under section 80J of the income-tax Act, 1961? 

2. Whether, on the facts and in the circumstances of the case, the 
Tribunal is correct in law in holding that the assessee is not eligible 
for deduction under section 80J for the assessment year 
1981-82 being second year, when In fact for the assessment year 
1980-81 being 1st year, the deduction has been allowed? 

3. Whether on the facts and in the circumstances of the case, the 
Inference drawn by the Honourable IVlbunal Is contrary to the facts 
on record and perverse?" 

The Tribunal negatived the request of the assessee taking the view that 
only findings and questions of fact were recorded by it to the eifect that 
no new industrial undertaking has come into existence and, therefore, 
no question of law would arise for reference to this court. 

Shrl Kodandaram, the learned counsel for the assessee, contends that 
when there was substantial expansion to an existing industrial unit by 
increasing the capacity from 1500 MT to 3000 MT, it must be treated as 
a new Industrial undertaking for the purpose of granting the deduction 
under section 80J. We do not agree. Sub-section (4) of section 80J which 
speaks of the conditions which must be complied with before the deduction 
mentioned in sub-section (1) can be claimed, is In the following terms: 

‘80J (4) This section applies to any industrial undertaking which fulflls 
all the following conditions, namely:- 

(1) it is not formed by the splitting up, or the reconstruction, of a 
business already In existence; 

(il) it is not formed by the transfer to a new business of machinery 
or plant previously used for any purpose; 

(ill) it manufactures or produces articles, or operates one or more cold 
storage plant or plants, in any part of India, and has begun or begins 
to manufacture or produce articles or to operate such plant or plants, 
at any time within the period of thirty-three years next following the 
1st day of April, 1948, or such further period as the Central Government 
may, by notlflcallon in the Official Gazette, specify with reference to 
any particular Industrial undertaking." 

The finding recorded by the Tribunal is to the effect that the additions 
made do not result in a separate, severable, independent industrial 
undertaking, in our view, what the assessee did amounts to reconstruction 
falling within the inhibition of clause (1) of sub-section (4). The unit was 
already in production originally and what was added was on^ additional 
macblneiy to the same unit and, therefore, clause (ill) of sub-section (4) 
also has no application. In Textile Machinery Cwpn. Ltd. us. CIT 11977) 
107 ITR 195, it «ras held by the Supreme Court, inteipretlng section 15(c) 
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of the Indian Income-tax Act, 1922. which is in pari materia with section 
80J of the 1961 Act: 

The true test is not whether the new industrial undertaking 
connotes expansion of the existing business of the assessee. but 
whether it is all the same a new and Identifiable undertaking separate 
and distinct from the existing business .... ‘(p. 203) 

Applying the aforesaid test, it cannot be said that the expansion made 
by the assessee amounts to bringing into being a new ‘separate and distinct' 
industrial undertaking. 

As regards question No. 2, it does not arise from the order of the Tribunal. 

No questions of law. therefore, arise from the finding of fact recorded by 
the Tribunal. We are, therefore, of the opinion that this is not a fit case 
to call for the statement of case from the Tribunal. The petition is accordingly 
dismissed. 


(1606) 134 Taxation 164 (OiO.) 

IN THE HIGH COURT OF GUJARAT 
(Before Hon'ble Justice Mr. C.K. Thakker & 

Hon'ble Justice Mr. Rajesh Balia) 

Special Civil Application No. 5357 of 1987 

Anllkumar D. Gajjar 
▼a. 

Commissioner of Income-tax 

Decided on : 30-3-1995 

SEARCH A SEIZURE — Interest u/s. 132B(4) on amount seised and 
retained upto regular assessment — Assessee claiming the same after 
appeal order — Rerenue not granting — Assessee filing petition — 
Held, assessee entitled to interest u/s 132B(4) since revenue not 
pointing out anything contrary. 

Income-tax Act. 1961 — Section 132B(4). 

PACTS 

On 7.1.82 residential premises oj the petitioner was searched and cash of 
Rs. 51.000/- luas seized. Out of this, a sum oJRs. 42,350/- was released 
by the ITO and balance Rs. 7,750/- was retained. In the assessment order 
framed on 15.3.84, the ITO recorded a finding that the two cash entries 
ofRs. 1,474/- andRs. 15,000/-has remained unejq}lalned and the retained 
amount expropriated towards the demand resulting because of this addition. 
This addition was reduced by first appellate authority and os a result the 
retained amount became refundable to the petitioner. On petitioner's request, 
the err directed the rro to release the amount. The amount was refunded 
but without interest. The repeated prayers of the petitioner for interest did 
not produce any positiue result. The petitioner then JUed this petition. 
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DECISION 

The court noted that the revenue had failed to point out anything from 
which It could be said that the petitioner was not entitled to interest In 
accordance with the provisions of section 132B(4) read with section 243. 
The court, therefore, held that petitioner was entitled to Interest and 
directed the respondent to pay Interest for delayed refund and also to pay 
interest • 15% on the above amount from the date of flling of petitlop 
tlU the date of payment. 

Vull text of tho Judgment is given below: 

JUDGMENT 

(C.k. Thakker, J.) 

This petition Is filed by the petitioner directing the respondent-authorities 
to pay Interest of Rs. 1,734 to the petitioner for wrongful retention and 
delayed payment of Rs. 7,750. It Is the case of the petitioner that on 
7-1-1982, residential premises of the petitioner was searched by the 
authorities In the exercise of powers under section 132 of the Income- 
taxAct, 1961 (‘the Act'). The raiding party seized cash amount of Rs. 51,000. 
On 15-3-1984, ITO, Central Circle, Rajkot passed an order releasing an 
amount of Rs. 43,250 but retained Rs. 7,750. An assessment order was 
passed on 15-3-1984, wherein it was observed by the ITO that the petitioner 
had failed to explain an amount of Rs. 16,474 In connection with two cash 
entries of Rs. 1,474 and Rs. 15,000, respectively. In the accounts of Asha 
Industries and Esvl Industries, respectively , in which the petitioner was 
a partner. The said amount was, therefore, added and the petitioner was 
held liable to pay tax of Rs 4,950. According to the petitioner, the said 
amount was tax liability of the firm Vina Engg. Works, Rajkot, In which 
the petitioner was a partner and the amount was paid. In fact, the second 
respondent In appeal, reduced the amount of Rs. 16,474 by an order dated 
1-8'1986. The petitioner, therefore. Intimated the department and con¬ 
tended that an amount of Rs, 7,750 was required to be released Imme¬ 
diately, On 20-9-1986, a letter was addressed by the petitioner to the 
Commissioner (Central), Central Range II, Ahmedabad respondent No. 1 
herein to releeise the amount. On 30-9-1986, the first respondent addressed 
a letter to the petitioner (Annexure 'C') stating that necessary directions 
had already been Issued to the ITO to release Rs. 7,750. By a commu¬ 
nication dated 13-10-1986, respondent No. 2 sent a cheque of Rs. 7,750 
to the petitioner. According to the petitioner^ he was entitled to interest 
In accordance with the provisions of section 132B(4)(a) and (b), read with 
sections 240 and 243, of the Act as the amount was retained by the 
departmenL Since the amount was paid but the Interest was not paid, 
he wrote a letter n 27-10-1986 claiming Interest of Rs; 1,734. The said 
letter was received by the department but the first respondent asked the 
petitioner to contact the second respondent. The petitioner, therefore, 
wrote a letter to the second respondent also for awarding interest, but 
there was no reply. On 28-2-1987. the petitioner addressed a letter to 
the chairman, CBDT, Income-tax Department, New Delhi for non-payment 
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of interest. But the Chairman also did not reply. In these circumstances, 
the petitioner was constrained to approach this Court. Initially, notice was 
Issued and thereafter the matter was admitted. 

Today the matter was called out for final hearing. Mr. D.U. Shah, the 
learned counsel for the petitioner submitted that it is no doubt true that 
the department has been paid an amount of Rs. 7,750 to which the 
petitioner was entitled. He, however, submitted that the petitioner is 
entitled to Interest in accordance with the provisions of section 132B(4). 
The relevant part of section 132B reads as under: 

“Application, of retained assets. - (1) The assets retained under sub¬ 
section (5) of section 132 may be dealt with in the following manner, 
namely: - 

(1) to (ill) XXX XXX XXX 

(2) and (3) XXX xxx xxx 

(4) (a) The Central Government shall pay simple Interest at the rate 
of twelve per cent per annum on the amount by which the aggregate 
of money retained under section 132 and of the proceeds, if any. of 
the assets sold towards the discharge of the existing liability referred 
to in clause (ill) of sub-section (5) of that section exceeds the aggregate 
of the amounts required to meet the liabilities referred to in clause 
(1) of sub-section (1) of this section. 

(b) Such interest shall run from the dale immediately following the 
expiry of the period of six months from Uie dale of order under sub¬ 
section (5) of section 132 to the dale of the regular assessment or 
reassessment referred to in clause (1) of sub-section (1) or, as the case 
may be. to the date of last of such assessments or reassessments.' 

Mr. Shah submitted that the petitioner is also entitled to interest on delayed 
refunds in accordance with section 243. The counsel slated that it is 
an admitted fact that the petitioner was entitled to refund the sum of Rs. 
7,750. The respondent- authorities were satlsHed and accordingly an order 
was passed and the amount was paid. But the respondents have committed 
an Illegality in not awarding interest to him. Mr. Thakorcr'the learned 
counsel for the revenue could not point oul anything from which it ran 
be said that the petitioner was not entitled to interest in accordance with 
the provisions of section 132B(4) read with section 243. Since the petitioner 
is entitled to interest and as it is not paid, the petition requires to be 
allowed by directing the respondent- authorities to pay the interest to the 
petitioner according to law. 

In our opinion, Mr. Shah is also right in contending that even after various 
requests and repeated communications, the petitioner is deprived of his 
legitimate claim of interest and was obliged to approach this Court. He, 
therefore, submitted that the petitioner may be awarded Interest at the 
rate of 15 per cent from the date of filing of the petition. 



IMS] 


err vs. India Sea Foods (Ker.) 


167 


In the result, this petition is allowed. It Is directed that the respondent- 
authorities will pay interest to the petitioner for retention of an amount 
of Rs. 7,750 and for delayed refund in accordance with law. it is further 
directed that the authorities will pay interest at the rate of 15 per cent 
on the above amount from the date of illing of the petition, l.e., from 
12-6-1983 till the date of payment. The department will also pay costs 
to the petitioner which is quantilled at Rs. 1,500. Rule is made absolute 
to the above extent. 


(1996) 134 Taxation 167 (Ker.) 

IN THE HIGH COUICI' OF KERALA 
(Before Hon'ble Chief Justice Mr. M.M. Pareed Pillay, 

Hon'ble Justice Mr. T.V. Ramakrlshnan & 

Hon'ble Justice Mr. P. Shanmugam) 

1. T. Reference No. 307 of 1982 
Commissioner of Income-tax 
vs. 

India Sea Foods 

For the Applicant P.K.R. Menon 

For the Respondent B.8. Krishnan 

Decided on : 21-2-1995. 

PENALTY* — Concealment of income — Returned income less than 
80% of the assessed income — Assesses entering into an agreement 
with the CIT and offering income for tax as agreed — iUso paying 
minimum penalty as per agreement—concealment proceedings initiated 
in view of Explanation to section 271(l)(c) —^ Held, presumption under 
Explanation can be rebutted — Since income disclosed under agree-' 
ment, no concealment of income. 

Income-tax Act, 1961 — Section 271 (l)(c). 

FACTS 

The assessee Jlled a return Jor A.Y. 1967-68 disclosing an Income of 
Rs. 2,75,000/- stating that its occounts were pending Jlnalisalion and the 
return was only provisional. A petition before CIT Jor seltlenwnt in view of 
Inconclusive natureoj accounts wasJlled. Following discussions the assessee 
Jumished a revised return disclosing income oj Rs. 3.07.428/ . However, 
since the settlement related to lax liabilities oJ three firms and their partners 
upto A.Y. 1968-69, the assessee agreed la an Income of Rs. 7 lakhs and 
wanted the same to be apportioned between A.Ys. 1964-65 and 1968-69 
on the basts of turnover. Under agreement the assessee also agreed to levy 
of minimum penalty Jor these years. Revised assessments were completed 
on the basis of the agreement but the lAC imposed a penalty oJRs. 1,64,687. 
On appeal to the IVibunal it luas held that the assessments were decided 
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on agreed baste and the assesses had agreed for scrutiny of returns and 
for supply of any other material necessary Jbr arriving at the agreement. 
The Tribunal held that there was no intentional concealment and the second 
return filed was not with the intention to conceal, it held that the offer of 
minimum penalty should have been accepted. 

DECISION 

It is open to the asaessee to rebut the presumption under Ejqjlanation 
to section 271(l)(c) by proving that the failure to return correct Income 
did not arise from any fraud or gross or wilful neglect on his part In view 
of the agreement, the department can levy the minimum penally prescribed 
under the Act and tt cannot be said that tfiere was any concealment of 
income. As there Is no conscious concealment of Income and as it is not 
a case where the revenue through Its machinery unearthed the conceal¬ 
ment and also that there Is no Mndiiig that the tax return showed 80% 
concealment as provided u/s. 271(l)(c) and as the Tribunal on a consid¬ 
eration of the entire gamut of the matter found that there was no concealment 
as such by the assessee, it cannot be said that the IVibunaTs finding is 
perverse or legally wrong. In view of the finding of fact, it is not a case 
where the matter should be referred. 

Coses referred to: 

1. err os. Shrt Pauian Kumar Dabnia (1987) 168 ITR 1 (Ker) 

2. err vs. Saraf Trading Corporation (1987) 167 ITK 909 (Ker) 

3. Sir Shadllal Sugar & General Mills Ltd. vs. Crr'(1987) 168 ITR 705 (SC) 

Full text of the Judgment is given below: 

JUDGMENT 

(M.M. Parsed Pillay. C.J. ) 

The reference is at the instance of the Revenue, the assessment year being 
1967-68. The assessee filed a return of Us Income on April 10, 1986, 
disclosing income of Ks. 2,75,000, but stating that its accounts were 
pending finalisation and that the return was only provisional. It was staled 
that the return would be amended on finalisation of the accounts. The 
managing partner of the assessee. who was also the managing partner 
of two other sister firms, sought settlement of the matters relating to 
Income-tax by filing a petition before the Commissioner of Income-tax. 
In the petition he disclosed the wealth position of the partners and of the 
firms as on December 31. 1958. and December 31, 1967. Following 
discussions and correspondence between the parties, the assessee fur¬ 
nished a revised return on December 18, 1968, disclosing Income of 
Rs. 3.07,428.04. Eventually an agreement was entered into on August 
27, 1969. The settlement related to tax liabilities of all the three firms 
and their partners up to the year 1968-69. The assessee agreed for treating 
Rs. 7,00,000 as Its income not disclosed In the returns of the years up 
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to 1068-69 and wanted It to be apportioned between the years 1964-65 
and 1068-60 on the basis of the turnover. Under clause 6 of the agreement, 
the assessee agreed to the Department levying minimum penalty prescribed 
under the Act for the years 1964-65 to 1968-69 with regard to the added 
Income of Ks. 7,00,000. On the basts of the said agreement revised 
assessments were completed, the addition for the assessment year 
1967-68 being Rs. 1,64.687. The Insp>ectlng Assistant Commissioner imposed 
a penalty of Rs. 1.64,687 under section 27Ul)(c) of the Income-tax Act. 
1961. 

At the Instance of the Revenue and pursuant to the direction Issued by 
this court in O.P. No. 2141 of 1979 under section 256(2) of the Act the 
Tribunal referred four questions of law as arising out of the order dated 
April 18, 1978, of the Tribunal under section 254(1) of the Act in ITA 404/ 
Coch/71-72 of the assessment year 1967-68. The Tribunal was unable 
to find that the second return was furnished with the intention to conceal 
or that there was concealment of Income. 

Counsel for the Revenue contended that it was not open to the Tribunal 
to go behind the agreement between the parties. According to him, clause 
6 of the agreement would really show that the assessee had agreed that 
the Department can levy minimum penalty prescribed under the Act for 
the assessment years 1964-65 to 1968-69 in the case of India Sea Foods 
in whose hands the unaccounted Income of Rs. 7,00,000 Is proposed to 
be assessed. He contended that the Tribunal should not have set the 
agreement at naught with a finding of its own on the question of con¬ 
cealment. Also it is contended that the presumption under tlie Explanation 
to section 271(l)(c) is available in favour of the Revenue as it stood then 
that there was concealment of particulars of Income by the assessee 
Inasmuch as the returned Income was less than 80 per cent, of the assessed 
income and hence the burden to dislodge the presumption is squarely upon 
the assessee. In other words. It is contended that as the levy of penalty 
for the year 1966-69 was based on the admissions in the agreement no 
other view is possible. 

Counsel for the assessee contended that there was' no concealment of 
particulars at all by the assessee in view of the fact that the assessee 
bad agreed to the addition of Rs. 7,00,000 for all the five years together 
as a scheme of settlement with the Department of the disputes not merely 
of the assessee with the Department but also of the other two firms and 
of the partners. It is contended that tliere was no admission of any 
concealment Implied in the agreement. The argument advanced by counsel 
Is that the said agreement was with a view to purchase peace and to avoid 
prolonged proceedings. 

The contention of the assessee is that the Tribunal has entered into a 
finding that there was no concealment for the assessment years during 
the period and as it has given reasons to that effect and as it is a finding 
of fact the same question cannot be re-agItated before this court. Also 
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it iB contended that it would not be possible to hold tliat there was 
intentional concealment in view of clause 6 of the agreement. 

This is a case where on April 10, 1968, the assessee filed a return showing 
an Income of Rs. 2,75,000. That return was tiled on an estlinule basis. 
The covering letter with the return mentioned in express terms that the 
accounts of the firm were pending finalisation and hence the return 
declaring the estimated Income of Ks. 2,75,000 was provisional and that 
the return would be amended on nnalisalion of the accounts. On June 
29, 1968, (he managing partner of (he assessee-flrm on behalf of all the 
flnns presented a sellleinent petition to the Commissioner of Income-tax 
with details of the wealth position of (he partners and of the firms In which 
they are partners as on December 31, 1958, and December 31, 1967. and 
requested the Commissioner to settle the Income-tax lUibillties Including 
the pending assessments of all the firms and partners so as to enable 
the assessee to revive ils business. II was thereafter that on August 27, 
1969, the agreement was reached. 

The lYlbunal examined the first return and found that 11 was onlv (>n the 
basis of esliinale. In Uie covering letter itself it was slated that another 
revised return would be furnished. The Tribunal held that when the 
assessee himself has staled that 11 was only a provisional return and lhal 
a revised return would be furnished after finalisation of Ihe accounts there 
cannot be any conceahneJil. The 'lYlbunal found that when the second 
return was llled It was made known to the Income-tax OlHcer that the 
returned figures of Income need be accepted only alter the setllement and 
so this is a case where Ihere was no wilful conceaUncMil. The Tribunal 
also found that by olTer and supply of materials the assessee had Informed 
the Income-tax Officer of the need to scrutinise the return and, therefore, 
it cannot be said that there was any intention to conceal or hide anything 
from Ihe gaxc of (he Incunie-Uix Officer in the second return. As the assessee 
had supplied all the necessary materials to the Income-tax Officer, the 
Tribunal's finding Uial there was no Intentional concealmcnl cannot be 
held to be bad. The Tribunal held that It was not able to find that the 
second return was lurnlshcd with the Intention to conceal or that there 
was concealment In the income or furnishing of inaccurate particulars. 

As the entire matter was considered threadbare by the Tribunal and It 
found that there was no concealment of the Income it being essentially 
a finding of fact no question of law arises for reference to this court. In 
err vs. Sara/Itading Corporation (1987) 167 ITR 909, a Division Bench 
of this court held (headnote) ; 

“Penally proceedings are penal in nature. The eleincntaiy principles 
of criminal law will apply. It is a.quasl-crlminal proceeding. There 
should be conscious concealment. The provisions should be construed 
strictly." 

It Is also held In the above decision that even after the addition of the 
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EJfflanatUm to section 271(10(c). conscious concealment is necessary and 
that the presumption underExplonatkmto section 27I(l)(c) can be displaced 
by the assessee proving that the failure to return the correct income did 
not arise from any fraud or gross or wilful neglect and the quantum of 
proof necessary would be that required in a civil case namely, prepon¬ 
derance of probabilities. As the Tribunal, held that there was no conscious 
concealment and as that being a find of fact, this court cannot probe into 
the matter and come to a different factual Andlng. The above decision has 
been followed in CTT os. Shrl Pauian Kumar Dalmia (1987) 168 ITR 1 (Ker). 
As the Tribunal has taken Into account the cumulative effects of all the 
facts and circumstances of the case and held that there was no conceal¬ 
ment, this being a question of fact, cannot be re-agitated in the reference 
before us. 

It Is open to the assessee to rebut the presumption under the Explanation 
to section 271 (1(c) of the Act by proving that the failure to return the correct 
Income did not arise from any fraud or gross or wilful neglect on his part. 
In view of the specific terms in clause (6) of the agreement thpt the 
Department can levy the minimum penalty prescribed under the Act with 
regard to the unaccounted income of Ks. 7,00,000 it cannot be said that 
there was concealment of the income from the officer concerned. Iri CfT 
vs. ShriPawan Kumar Dalmia (1987) 168 ITR 1. this court held that whether 
there is concealment to make the penalty exigible is normally a question 
of fact and whether the burden of proof In a given case had been discharged 
on a set of facts is also a question of fact. It is also useful to refer to 
SlrShaddal Sugar and General Mills Lid. vs. CiT(1987) 168 ITR 705. where 
the Supreme Court held that merely because the assessee has agreed to 
additions to his Income, it does not follow that the amount agreed to be 
added is concealed Income as there.may be a hundred and one reasons 
for such admission. The Supreme Court further held llrat in a case where 
the assessee realises the true position and did not dispute certain dis¬ 
allowances it docs not absolve the Revenue from proving the mens rera 
of quasi-criminal offence. 

As. there is no conscious conceaiinent of tlie Income and as this is not 
a case where the Revenue through its machinery unearthed the conceal¬ 
ment and as also there is no finding that the tax returned showed 80 
per cent concealment as provided under section 271(l)(c) and as the 
Tt-ibunal on a consideration of the entire gamut of the mailrr found Uiat 
there was no concealment as such by tlie assessee and as it cannot be 
said that the Tribunal's finding is perverse or legally wrong there is no 
point for reference before us. 

In the result, we do not find that this is a case where reference is warranted. 
Hence, we decline to answer the reference. 



173 


TAXATION REPORTS 


(Vol.184 


(1996) 134 Taxation 172 (MP) 

IN THE HIGH COUR'f OF MADHYA PRADESH 
(Before Honlile Actg. Chief Justice Mr. A.K. Mathur & 

Hon'ble Justice Mr. S.C. Pandey) 

Mlsc. Civil Case No. 686 of 1987 

Commlaaloner of Income-tax 

VB. 

Tawar Rashid & Others 

For the Appellant V.K. Tankha 

For the Respondent B.L. Nema 

Decided on 14-12-1995 

INCOME — Aaaeasce resident In India — Taxability of income accruing 
or ariaing outside India — Asaessee receiving foreign dividends after 
deduction of tax — Asaessee also receiving interest after deduction 
of tax — Asaessee claiming tax deducted at source outside India not 
a part of the total income — Held, in view of section 8(l)(c) claim 
of the asaessee Justified. 

Income-tax Act. 1961 — Section 5. 

FACTS 

Tfie aasessee are co-helrs oj the estate of the late Rashid Khan of Bhopal 
As co-heirs, they had foreign income in the shape of dividends and interest. 
The tax at source was deducted from the above income and net amount 
was remitted to these assessees in India. The ITO held that gross income 
i.e., net Income plus tax deducted at source was chargeable to income-lax. 

DECISION 

According to section 5 of the Act. the total income of the asaessee of the 
previous year who is a resident in India, includes all Income from whatever 
source i.e.. which is received or deemed to be received in India in such 
year by or on behalf of such person or accrues or arises to him outside 
India during such year. There are three categories which have been 
contemplated - one is that a person who has received I he Income or is 
deemed to have received the income in India; second that Income which 
accrues or arises or is deemed to accrue or arise to him in India and third 
which accrues or arises to him outside India. Therefore a distinction has 
to be made between Uiree clauses I.e., clause (a) means the actual Income 
received, clause (b) talks about the income which accrues or arises to him 
though it has not been received in hand, and clause (c) means that it 
accrues or arises to him from outside India that shows that Income which 
has been received by the asaessee from outside India, shall only be entitled 
to be taken as total Income. Clause (c) as against clauses (a) and (b) stands 
on a different footing i.e., elause (c) is in contradiction of clauses (a) and 
(b). In clause (a) money received or deemed to have been received in India. 
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or clause Cb) accrues or arises to him under any law in India. But as against 
clause (c) which is in the present tense means which accrues or arises 
to him outside India that means that only the Income actually accrues 
or arises to him, that Is the only total income. Similarly, section 198 of 
the Act says how tax deducted should be Included in the gross Income 
under the various provisions of the Income-tax Act. Section 194 provides 
for deduction of tax at source from dividends from Indian companies and 
section 198 contains a speclllc provision that the tax deducted shall be 
deemed to be income received by the assessee. lliere is no similar deeming 
provision in respect ofdlvidends received from a foreign company. Section 
5(l)(c) contemplates and permits inclusion in the lolal income of an 
assessee of only the actual receipts in the case of income which accrues 
or arises to the assessee outside India during the year in question and 
not Income decided to accrue or arise outside India as is provided for by 
clauses (a) and (b) of section 5(1). ‘I'herefore, having regard to the provisions 
of section 5(l)(c) and section 198, as tax deducted at source by a (orelgn 
company on foreign dividends cannot be regarded as income received by 
the assessee, it is not assessable under Die l.T. Act. ’rhereforc, the only 
entitlement of a shareholder outside the United Kingdom is to receive 
dividend as reduced by the deduction of the corporation tax. Hence, the 
tax deducted by the companies in the United Kingdom and paid into the 
treasury in the United Kingdom after deducting the same from dividends 
and interest on securities, paid to the assessee are not includible in the 
chargeable Income of the assessee under the l.T. Act. In this view of the 
matter we arc of the opinion that Uic view taken by the Tribunal is correct 
and the reference is answered in favour of the assessee and against revenue. 

Cases referred to : 

1. err os. Shaw Wallace & Co. Ltd. (1983) 143 ITR 207 (Cal) 

2. err us. Hobbs (Y.N.S.) (1979) 116 ITR 20 (Ker) 

3. err os. Ortenlal Co. Ud. (1982) 137 ITR 777 (Cal) 

I 4. err vs. Ambalal Kllachand (1994) 210 ITR 844 (Horn) 

[ 5. Sundoram (B.R.) os. CIT (1979) 117 ITR 960 (Mad) 

' 6. A.F.W. Low vs. Clive Insurance Co. Ltd. (1978) 113 ITR 636 (SC). 
Pull text of the Judgment is given below: 

JUDGMENT 

(A.K. Matimr, Aclg. C.J.} 

This is a reference under section 256(1) of the Income-tax Act, 1961, at 
the Instance of the applicant / Revenue and the following question of law 
has been referred by the Tribunal for answer by this court, which reads 
as under : 

"Whether, on the facts and in the circumstances of the cose, the 
Tribunal was right In law in holding that tax deducted at source outside 
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India from foreign dividends and Interest Income was not part of total 
Income and thus, not assessable In the hands of the assessee under 
the Income-tax Act, 1961?' 

The facts giving rise to this case are that the assessee/non-appllcants 
are co-helrs of the estate of the late Itashid Khan of Bhopal. As co-helrs, 
they had foreign Income In the shape of dividends and interest. The tax 
at source was deducted from the above income and net amount was 
remitted to these assessees In India, llie Income-tax Officer held that gross 
Income, i.e, net Income plus tax deducted at source was chargeable to 
Income-tax. On appeal. In the cases of Begum Rashid, Mrs. Ntlofarkhan 
and Smt. Mohabano All, the assistant Commissioner rejected the appeals 
but the Commissioner of Income-tax (Appeals) in the appeals of Nadir 
Rashid and Yawar Rashid, accepted their claim and held that only the 
net amount received in India could be said to have accrued or arisen to 
them. The Revenue challenged the order of tfie Commissioner of Income- 
tax (Apfieals) before the Tribunal and the Tributtul relying on the decision 
of the Kerala High Court in the case of CIT vs. Y.N.S. Hobbs (1979) 116 
ri'R 20 and that of the Culcuitu High Cuuii in CIT vs. Hhaiv Wallace and 
Co. Ltd. (1983) 143 ITR 207 held that under section 5(l)(c) of the Income- 
tax Act. only the actual receipt can be included in the total Income of 
the assessee and the Income which can be deemed to accrue or arise outside 
India Is not liable to be included in the total income of the assessees under 
the above clause. Consequently, it was held that tax deducted at source 
outside India cannot be treated as part of the total income of the assessees. 
Hence, the application under section 256(1) of the Income-tax Act was 
made by the revenue fur referring the aforesaid questions of law before 
this court for answer. 

Before we examine the question In detail, 11 will be necessary to refer to 
the relevant provisions of law which have a bearing on the subject-matter 
of this reference. Seetton 5 of the income-tax Act, 1961 ((hereinafter 
referred to as "the Act"), whtch deals with the total Income, reads 
as under ; 

'S. 5 Scope oj total income. - (1) Subject to the provisions of this Act, 
the total Income of any previous year of a person who is a resident 
Includes all income from whatever source dertved which - 

(a) Is received or is deemed to be received in India in such year by 
or on behalf of such person; or 

(b) accrues or arises or is deemed to accrue or url.se to him In India 
during such year; or 

(c) accrues or arises to him outside India during such year : 

Provided that in the case of a person not ordinarily resident In India 
within the meaning of sub-section (6) of section 6. the income which 
accrues or arises to him outside India shall not be sc Included unless 
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it is derived from a business controlled in or a profession set up in 
India. 

(2) Subject to the provisions of this Act, Uie total Income of any previous 
year of a person r^ho is a non-resident includes all income from 
whatever source derived which - 

(a) is received or is deemed to be received in India in such year by 
or on behalf of such person; or 

(b) accrues or arises or is deemed to accrue or arise to him in India 
during such year." 

According to section 5 of the Act, the total income of the assessee of the 
previous year who is a resident in India, includes all income from whatever 
source, l.e., which Is received or deemed to be received in India in such 
year by or on behalf of such person: or accrues or arises or is deemed 
to accrue or arise to him in India during such year or accrues or arises 
to him outside India during such year. There are three categories which 
have been contemplated - one Is that a person who has received the income 
or is deemed to have received the income in India; second that income 
which accrues or arises or is deemed to accrue or arise to him in India 
and third which accrues or arises, to him outside India. In the first category 
the person who has already received the Income that he is having the actual 
receipt of the Income and in the second category any Income which accrues 
or arises that means income In the ordinary course under any law, accrues 
or arises to him or it could be deemed to have accrued to him or it could 
be deemed to have arisen to him. l.e., whatever Incumc under any law 
that it has not been received by him in hand; but it accrues or arises 
to him on account of loan from any source. Therefore, in category (b), 
it is fictionally deemed that even if the income which has not been received 
In hand but it arises or accrues to him from any source, that will be treated 
to be the total Income. But as against this, in category’ (c), it only talks 
about the Income, l.e., which accrues or arise lo him from outside India 
during that year. 'I'herefore, a distinction has to be made between three 
clauses , l.e., clause ta) means the actual Income received, clause (b) talks 
about the Income which accrues or arise lo him though it has not been 
received in hand, and clause (c) means that it accrues or arises to him 
from outside India that shows that income which has been received by 
the assessee from outside India, shall only be entitled to be taken as total 
income. This distinction has to be kept In mind that what Income from 
abroad should be accounted towards the Income of the assessee residing 
in India. Clause (c) as against clauses (a) and (b) stands on a dlflerent 
footing, i.e., clause (c) is in contradiction of clauses (a) and (b). In clause 

(a) money received or deemed to have been received In India, or clause 

(b) accrues or arises to him under any law in India. But as against clause 

(c) which is in the present tense means which accrues or arises to him 
outside India that means that only the income actually accrues or arises 
to him, that is the only total income. Therefore, in both the clauses, the 
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word used *ls received or is deemed to be received or accrues or arises 
or is deemed to accrue or arise in India", i.e., in both clauses (a) and (b), 
no distinction has been made that what is due to him shall be counted. 
As against in clause (cl, it makes clear tliat what is actual income accrues 
or arises to him from outside India shall be counted, i.e., the gross income 
in clause (c) is not to be counted, but actual income which is received 
at the hands of the assessee, is to be counted. 

SimUarly, section 198 of the Act says how tax deducted should be Included 
in the gross Income under the various provisions of the Income-tax Act. 
Section 198 of the Act reads as under : 

*S. 198. Tax deducted is Income received . - All sums deducted in 
accordance with the provisions of sections 192 and 194, sections 194A. 
I94B. 194BB, 194C, 194D, 194E, 194EE. 194F. 194G, 194H, 194- 
I. 194J, 194K. 195, 19GA, 196B, IQGC and section 1960, shall, for 
the purpose of computing the Income of an assessee, be deemed to 
be Income received." 

That all sums deducted under the various provisions, sections 192 to 194, 
194A and 194B etc., shall for the purpose of computing the Income of 
the assessee be deemed to be income received. i1mt shows that not 
withstanding that various provisions appearing in the Act where certain 
deductions are permissible, still in order to arrive ai the gross income 
for the purpose of computing Uie Income of the assessee, all those deductions 
shall be treated to be a part of the income in order to work out the total 
gross Income for the purpose of the tax. That shows that under section 
5(1) (a) and (b), what is to be taken is the gross income of the assessee 
irrespective of the fact that such deductions are permissible. Under clause 
(c). If any deduction has been made abroad according to the law prevailing 
in that country then that deduction has not been prohibited. So far as 
clause (c) is concerned, there is no prohibition under the Act that what 
is the income has been deducted at source abroad according lo law of 
that country, then that income is to be counted so as to arrive at the 
gross Income of the assessee. I'here is no such inclusion under section 
198 of the Act of the income deducted at source abroad. That gives on 
indication that the Legislature deliberately did not want to Include that 
deduction as a part of the assessee's income for the purpose of computing 
his gross income or it is a case of a bona Jide omission. But nonetheless, 
the fact remains that there is no provision which mandates that if any 
income has been deducted at source abroad then that income should also 
be computed for the purpose arriving at the gross Income of the assessee 
for tax liability. 

A reference has been made to section 91 which caters to the contingency 
of an income arisen abroad where there Js no agreement with India for 
tax relief or avoidance of double taxation, any tax has been paid according 
to the laws of that country, then he will be entitled to deduction in India 
for payment of tax on that doubly taxed Income at the Indian rate of tax 
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or rate of tax of the said country, whichever Is the lower, or at the Indian 
rate of tax. If both rates are equal. Sub-section (1) of section 91 which 
Is relevant for our purposes, reads as under : 

"S. 91(1) Countries with which no agreement exists.- If any person who 
Is resident In India in any previous years proves lhal. In respect of 
his income which accrued or arose during that previous year outside 
India (and which is not deemed to accrue or arise In India), he has 
paid In any country with which there is no agreement under section 
90 for the relief or avoidance of double taxation, income-tax, 
deduction or otherwise, under the law in force in that country, he shall 
be entitled to the deduction from the Indian income-ta.x payable by 
him of a sum calculated on such doubly taxed Income at the Indian 
rate of tax or the rate of tax of the said country, whichever is the lower, 
or at the Indian rate of tax if both the rates are equal.* 

This section does cater the contingencies for such Indian resident to whom 
such foreign Income accrues, they can claim the deduction on the income 
which Is doubly taxed, whichever rate of tax is lower, will be admissible 
and If both.the rates are equal, then the rate which Is applicable in India 
will be applicable to him. But a close reading of section 91 will reveal 
that it is not applicable in the present situation. If any Income which 
accrues or arises to any Indian resident from abroad and it does not fall 
in clause (c) under section 5(1) which talks about the total income, then 
there is no question of claiming the benefit of section 01 of the Income- 
tax Act of double taxation of that Income. If the income has already been 
deducted under the law of that country at source and the assessee gets 
the actual income In his hand, that means that he Is only receiving the 
income which has already suffered the lax of that country and that income 
is a net income in his hand and that is not includible under section 198 
then the question of double taxation would not arise at all. That shows 
that section 5(l)(a) and (b) read with section 198 makes it a one code 
and that leaves out section 5(l)(c), that means that such Income which 
has been deducted at source abroad that will not be counted for the purpose 
I of computing the total income of the assessee for tax liability in India. 
Therefore, these two provisions make it a harmonious reading and leaves 
out section 91 which Is not applicable. It is only when the Income which 
has already suffered a tax. Is being sought to be doubly taxed in India, 
then the question will arise that how the assessee shall be taxed and on 
what rate. But, if the assessee has only received the actual income and 
not the income which is deemed to accrue or is deemed to arise to him 
In that case, section 91 will not be applicable But there is dlvergenljudlclal 
opinion in India. The Kerala, Calcutta and Bombay High courts have 
consistently taken the view that such income which has been actually 
received In India, shall only be treated to be an actual Income and not 
the Income which accrued to the assessee abroad and in that connection^ 
the expression 'deemed to accrue or arise* appearing in section 5(1 )(b) 
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has been emphasised and it was pointed out that as against in clause 
(c), there is no expression used 'deemed to accrue or arise*. Therefore, 
in contradistinction with clause 5(l)(b) and clause 5U)(c). section 5(1) shall 
mean the actual money which is received by the ossessee, resident of India, 
should be counted and not the gross income that means Income which 
is deemed to have accrued to arisen to him abroad. As against this, the 
Madras High Court has taken a contrary view, but after bestowing our 
best of consideration to the conillctlng decisions of their Lordships, we 
are inclined to accept the views of the Kerala, Calcutta and Bombay High 
Courts because they advance the cause of the citizen. 

Learned counsel has invited our attention to the case of CIT vs. Y.N.S, 
Hobbs (1979) 116 ITR 20 (Ker) and in that case, it was observed 
(headnote) : 

'Section 194 provides for deduction of tax at source from dividends 
from Indian companies and section 198 contains a specific provision 
that the lax deducted shall be deemed to be income received by the 
assessee. There is no similar deeming provision in respect of dividends 
received from a foreign company. Section 5(i)(c) coniemplates and 
permits inclusion in the total income of an assessee of only the actual 
receipts in the case of income which accrues or arises to the assessee 
outside India during the year in question and not Income deemed to 
accrue or arise outside India as is provided for by clauses (a) and (b) 
of section 5(1). Therefore, having regard to the provisions of section 
5(l)(c) and section 198, as lax deducted at source by a foreign company 
on foreign dividends cannot be regarded as Income received by the 
assessee, it is not assessable under the Income-tax Act, 1961 : CIT 
vs. Blundell Spence and Co. Lid. (1952) 21 JTK 28 (Bom) applied.' 

A similar view has been expressed by the Calcutta High Court in the case 
of CIT us. Oriental Co. Lid. (1982) 137 ITR 777 and Sabyasachl Mukliarjl 
J. as he then was, obseived (headnole); 

'Income Is assessable in the hands of an assessee who is resident in 
India only If It falls under section 5(l)(a) or (b) or (c) of the Income 
tax Act, 19G1. Income which Is deemed lo be received in a foreign 
country is not assessable. Sometimes the expression 'deemed' is 
Included to give a comprehensive description that Includes what is 
obvious, what is uncertain and what is in the ordinary sense impos¬ 
sible. A deeming provision, however, is ever used by the Legislature 
to mean what is obvious or lo Include the natural meaning of the 
expression. 

Under section 8, dividend Income is deemed to be income of the previous 
year in which it was declared. In other words, the statutory fiction 
determines the year in which dividend is to be treated as Income and 
the' fiction does not provide for Uie quantum of the dividend which 
is to be treated as the income of the shareholder. 
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Both under section 185(2) of the U.K. Income-tax Act, 1952, and section 
47(2) of the U.K. Finance Act, 19G5, the {unount deducted by the 
company at the time of distribution of dividends to its shareholders 
is deemed to be the income of the shareholders. It is a statutory receipt 
or Actional income. It is not liable to be taxed in the hands of an assesses 
in India. Section 8 of the Income-tax Act, 1961, read with sections 
194 and ids, makes it clear that so far as the U.K. tax portion of 
the dividend is concerned, there is diversion of that portion by statute 
at the declaration slatje. Therefore, it is not a case of application of 
income after accrual. That income, in the eye of law, never accrues 
in the sense of a debt owed by the company to the assesses, it is a 
debt by the company to the revenue but no debt on thal amount accrues 
in favour of the assesses. Hence, only ttic net amount ul tiie dividends 
paid by the U.K, companies after deduction of the U.K. tax at source 
should be included in an assessee's total incxtme. 'Ihe assesses is 
entitled to double taxation relief under section 91 on such net amount,* 

This view was again reiterated by the Calcutta High Court in the case 
of err vs. Shaw Wallace and Co. Lid. (1983) 143 ITK 207. Recently, the 
Bombay High court has followed these cases the case of CIT vs. Ambalal 
Kllachand (1994) 210 ITR 844 and their Lordships have staled that In 
the case of dividends received from companies in the United Kingdom by 
shareholders outside the U.K. the net dividend is asses.sablc and the tax 
deducted at source on dividends in the U.K. is not includible in tlie total 
Income of the assessee. Their Lordships after interpreting section 5(l)(a), 
(b) and (c), have taken the view and it was observed (headnote) : 

Therefore, the only entitlement of a shareholder outside the United 
Kingdom is to receive dividend as reduced by the deduction of the 
corporation tax. Hence, the tax deducted by tiie companies in the 
United Kingdom and paid into the treasury in lire United Kingdom 
after deducting the same from dividends and interest on securities, 
paid to the assessee are not Includible in Ihe chargeable Income of 
the assessee under the Incoine-taxAct, 1961." However, their Lordships 
did not examine Uie impact of section 91 of the Ini'oine-in.s Art in that 
case. 

As Against this, our attention was Invited to the decision of the Madras 
High Court given in the case of B.R. Sundaram us. CIT (1979) 117 ITR 
960 and A,F.tv. Low vs. 017(1995) 211 ITR 213 (Mad). In B. R Sundaram's 
case (1979) 117 ITK 960 (Mad), it was a case in which pension was received 
from the Malaysian Government and paid to the incumbent in Indian 
currency tn India and the question was whether he is liable to tax in India 
under section 5(I)(c) of the Income-tax Act. In that case, their Lordships 
did not examine the matter in detail and disposed of that on accrual basts. 
The argument on behalf of the assessee was that the pension having been 
received Crom Malaysia It could not be assessed on accrual basis by applying 
section 6(1 )(c) of the Income-tax Act. Their Lordships only observed that 
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as regards a resident, tax will be attracted as soon as section 5(l)(c) Is 
satisfied. But their Lordships did not dilate on what according to their 
Lordships were the necessary ingredients of section 5(l)(c). therefore, that 
case does not provide any assistance whatsoever. 

in the case of A.F.W. Low (1995) 211 ITR 213 (Mad), their Lordships 
observed (headnote) : 

"Prior to the U.K. Finance Act, 1965, amounts deducted by way of 
tax from the dividends distributed by companies incorporated in the 
U.K. at the standard rates were allowed to be retained by the companies, 
but after 1965, the amounts had to be paid over to the Inland Revenue. 
Under the U.K. income-tax Act. 1952, there is nd provision to the effect 
that amounts deducted from dividend income of a member constituted 
payment of income-tax by the member. Provision is made under section 
91(1) of the lncome;tax Act. 1961. corresponding to section 49D of 
the Indian income-tax Act. 1922. to make available to the assessee 
double income-tax relief, subject to the fulfilment of the requirements 
in that regard. Having regard to section 91 providing for double income- 
tax relief, the gross dividend alone should be regarded as having 
accrued or arisen or even received by the assessee.” 

in that case, their Lordships did not agree with the decision of the Calcutta 
High Court in the case of Oriental Co. Ud. (1982) 137 ITR 777 and their 
Lordships did not examine the matter that what Is the effect of section 
5(l)(c), vis-a-vis section 5(l)(a) and (b) as well as with reference to section 
198. 'llielr Lordships, of course, made a reference to the decision of the 
Supreme Court In the case of CfT us. Clive Insurance Co. Ltd. (1978) 113 
ITK 636. fills case was considered by the Calcutta High Court in Oriental 
Co. Lid's, case (1982) 137 ITR 777. In Clive Insurance Co. Ltd.'s case (1978) 
113 ITR 636 (SC), their Lordships were concerned with the double taxation 
and after considering that judgment, their Lordships in Oriental Co. LtcL's 
case (1982) 137 ITR 777 (Cal), at page 784. observed : 

"The Supreme Court in the case of CITvs. Clive Insurance Co., (1978) 
113 ITR«636, proceeded on the basis of granting relief under section 
49D of the Indian Income-tax Act, 1922, that the net amount received 
by the assessee was franked income and, therefore, could not be taxed 
again. The main ratio, in our opinion, would be applicable even In 
the case of pre-1965 as well as post-1965 income in respect of the 
dividends declared by the company in the United Kingdom" 

Therefore, that decision receiving a due consideration by the Calcutta High 
Court and after distinguishing that case, their Lordships proceed in the 
matter with regard to the Interpretation of section 5(l)(c) of the Act. We 
are In full agreement with tlie view taken by the Calcutta High Court. 
In this view of the matter, we are of the opinion that the view taken 
the Tribunal is correct and the reference Is answered in favour of the 
assessee and against the Revenue. 
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(1096) 134 Taxation 181 (Mad) 

IN THfi HIGH COURT OF MADRAS 
(Before Honlile Justice Mr. Thanlkachalam & 

Hon'ble Justice Mr. Jayaslmha Babu). 

Tax Cases Nos. 224 to 230 of 1982 

Commlsaloner of Income-tax 
vs. 

Rane (Madras) Ltd. 

For the Appellant C.V. Ri^an 

For the Respondent K. Valtheeswaran 

Decided on : 10-11-1994. 

SUR-TAX ACT — Recomputatlon of assessments — A. Ys. 1969-70 and 
1070-71 — C1T(A) directing ITO to recompute the sur-taz liability on 
the. basis of relief for the corresponding A.Ys. in income-tax assess¬ 
ments — Tribunal confirming the order of C1T(A) in view of section 
14 as amended v.e.f. 1.4.1071 — Revenue contending amended seetion 
a substantive provisions not to be applied retrospectively — Held, 
amendment merely extending the right of recomputatlon available 
to the assessee— Amendment not to be considered as substantive 
in nature — Amended section 14 applicable to A.Ys. 1060-70 and 
1070-71. 

Companies (Proflts) Sur-lax Act. 19G4 — Seclion 14. 

8UR-TAX ACT — Proposed dividend declared subsequent to end of 
accounting year — Assessee treating the same as reserve — Tribunal 
accepting assesse's case — Held, Tribunal not correct in holding 
proposed dividend deciared subsequent to end of accounting year as 
a reserve. 

Companies (Profits) Sur-tax Act, 1964. 

FACTS 

The ITO while making the assessment for the A.Ys. 1969-70 and 1970-71 
made certain deduction under Chapter VIA of the FT Act. C1T(A) directed for 
the A.Ys. 1969-70 and 1970-71 that the assessee will be entitled to the 
ct^scquent relief in the sur-tax assessntenl following his appellate order 
111 'the Income-tax appeals for the corresponding years. The Tribunal held 
that section 14 of the Surtax Act provides that following any appellate or 
revision order under the I.T. Act, the chargeable profit for the purpose of 
the Sur-tax Act will have to be reconq>uted and the sur-tax payable deter¬ 
mined. Before the Hon’ble Court, learned standing counsel for the department 
submitted that the amendment introduced by the Taxation Laws (Amend¬ 
ment) Act 1970, brought about an amendment tn section 14 of the Sur-tax 
Act w.e.f. 1.4.71, Therefore, according to learned standing counsel this 
amended provision of seclion 14 of the Sur-tax Act would not be applicable 
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Jor the A-Ys. 1969-70 aiid 1970-71 since the amended proulstons ufould 
be appUcable for the A.Y. 1971-72 and thereqfler. 

DECISION 

The Hon'ble Court held that the unamended provisions of section 14 of 
the Companies (Profits ) Sur-tax Act gave a right to the assessee to 
recompute the Income In the sur-tax proceedings according to the assess¬ 
ment made in the income-tax proceedings. Therefore, the vested right of 
the assessee to get a rectmcatlon under the unamended section 14 of the 
Sur-tax Act was not taken away by the amended provision. In fact, the 
amended provision enlarges tlie vested right of the assessee in getting 
benefit even after the Income-tax assessment was completed by the first 
appellate authority and the Tribunal. Therefore, the Hon'ble court was 
of the opinion that the amendment brought about to section 14 of the 
Companies (Profits) Sur-tax Act with effect from 1.4.71, cannot be considered 
to be substantive in nature. It provides a machinery for recliflcatlon of 
the Income for the purpose of levylitg surtax. Accordingly, the order passed 
by the Tribunal In directing the Sur-tax Officer to compute the Income 
of the assessee in consequence of the order passed by the C1T(A) In appellate 
proceedings appeared to be in order. 

Cases referred to: 

1. err (Acldl.) V. Bimetal Bearings Lid. (Ia77) 110 ITK 131 (Mad) 

2. err os. Marikar Motors Ltd. (1978) Taxation 50(3) - 62; 111 ITR 36 

(Ker) 

3. rro vs. Habibullah (S.K.) (1962) 44 ITU 809 (SC) 

4. Krishnaveni (K.) v. AAC of I.T. (1985) 151 ITR 83 (Mad) 

5. Waldles Ltd. v. CH'(1978) 115 ITR 286 (Cal) 

Full text of the Judgement is given below: 

JUDGMENT 

At the Instance of the department, the Tribunal referred the following 
three questions under section 256(1) of the Income-tax Act, 1961, for 
our opinion : 

‘(1) Whether, on the facts and In the circuinstunces of the case, the 
Appellate Tribunal was right In holding that the Income-tax 
Officer was not Justified in applying the provisions of rule 4 of 
the Second Schedule to Ute Companies (Profits) Surtax Act, 1964, 
to the deduction allowed under Chapter VIA of the Income-tax 
Act, 1961, for the assessment years 1968-69 to 1974-75 ? 

(2) Whether the Appellate TYlbunal was right in holding that the 
amendment to the provisions’uf section 14 of the Sur-tax Act. 
1964, introduced by the Taxation Laws (Amendment) Act, 1970, 
with effect from April 1, 1971, are applicable to the assessment 
years 1969-70 to 1970-71 ? 
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(3) Whether the Appedale Tribunal was right in holding that Uie 
proposed dividend declared subsequent to the end of the account' 
Ing year should be treated as a reserve for the assessment year 
1972;73?* 

3 far' as question No. 1 is concerned, at the lime of hearing learned 
anding counsel for the department represented that he is not pressing 
ils question. A ccordlngly, this question is not answered and is returned 
nanswered . 

3 far as question No. 3 is concerned, it is squarely covered against the 
ssessee by the decision in Indian Tube Co, P. Ltd. vs. CJT (1992) 194 ITR 
)2 (SC). Accordingly, the Tribunal was not correct in holding that the 
roposed dividend declared subsequent to the end of the accounting year 
lould be treated as a reserve for the assessment year 1972-73. in that 
ew of the matter we answer this question In the negative and against 
le euisessee.. 

o far as question No. 2. is concerned! it relates to the assessment years 
369-70 and 1970-71. The income-tax Ofllcer while making the assess- 
lent for the assessment years 1969-70 and 1970-71 made certain deductions 
nder Chapter VIA of the Income-tax Act. On appeal, the Commissioner 
r Income-tax (Appeals) held in favour of the assessee that in respect of 
le Incomes which are deducted under Chapter VIA of the Income-tax Act, 
le capital could not be proportionately reduced. In order to take this view 
le Commissioner followed he decision in CIT (Addl.J vs. Bimetal Bearings 
td. (1977) 110 ITR 131 (Mad). Aggrieved, the Revenue Died the appeal 
efore the Appellate Tribunal. According to the Department, the Commls- 
loner of Income-tax (Appeals) erred in directing the income-tax Ofllcer 
3 compute the surtax liability on the basis of the reliefs allowed by him 
1 the income-tax appeals for the corresponding assessment years in I.T.A 
[os. 505 and 506 of 1972 73, 106 of 1975-76, 502 of 1973-74, 323 and 
24 of 1974-75 dated November 13, 1978. In fact, the Commissioner of 
ncome-tax (Appeals) has directed for the assessment years 1969-70 and 
970-71 that the assessee will be entitled to the consequent relief In the 
urtax assessment following his appellate order in the income lax appeals 
3r the corresponding years. Before the lYibunal, the Department sub- 
nltted that this ground was taken by the department by way of abundant 
autlon in case the Commissioner of Income-tax (Appeals) orders in he 
acome-tax appeals get modilled, which would also affect the surtax 
ssessments as a sequel. However, the Tribunal held that section 14 of 
he Surtax Act provides that following any appellate or revision order under 
he Income-tax Act, the chargeable profit for the purpose of the Surtax 
ict will have to be recomputed and the surtax payable redetermined, 
herefore, the Tribunal directed the Surtax OfRcer to compute the surtax 
issessment on the basis of the total income as finally determined in the 
ncome-tax appeals. Before us, leaned standing counsel for the department 
nbiiiltted that the amendment Introduced by the Taxation Laws 
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(Amendment) Act, 1970, brought about an amendment In section 14 of 
the surtax Act with eflect from April 1.1971. llierefore, according to learned 
standing counsel this amended provision of section 1 of the Surtax Act 
would not be applicable for the assessment years 19G9-70 and 1970-71 
since the amended provisions would be applicable for the assessment year 
1971-72 and thereafter. Learned standing counsel further submitted that 
section 14 of the Surtax Act is a substantive provision and it is not either 
procedural or machinery in nature. Therefore, the amendment brought 
about with eflect from April 1, 1971, cannot be made applicable retro¬ 
spectively. In order to support his contention, learned standing counsel 
relied upon the decision of this court in K. Krishnavenl vs. AAC of I.T. 
(1985) 151ITK83. In that decision while considering the amended provisions 
of section 64(l)(iil) of the Income-tax Act, 1961, it was held that (headnote) 
*lt is well settled that in the matter of imposition of income-tax, the law 
as on the first day of April,, covers the previous year. The amended law 
came into force on April 1, 1976, and it naturally applied for the accounting 
year preceding that date. The statute itself specifically declares that the 
law as on April 1, 1976, would be applicable to the inc^ome earned in the 
previous year, the law did not come into operation retrospectively but the 
law acting prospectively applied to certain stated facts which took place 
in the previous year.* Therefore, according to learned standing counsel, 
inasmuch as the assessment years involved in the present case are 
1969-70 and 1970-71. the law as It stood on April 1.1971, cannot be made 
applicable. It remains to be seen that according to the facts arising in 
the above said decision the point fur consideration is whether the amended 
provisions would be applicable to the incoine earned In the previous 
accounting year. While considering this aspect this court pointed out that 
the amended law came Into force on April 1, 1976, would naturally be 
applicable for the accounting year preceding that dale. Therefore, the 
contention pul forward by learned standing counsel that the provisions 
of section 14 of the Surtax Act would not be applicable to the facts arising 
in this case cannot be accepted. 

Tile Kerala High Court had as occasion to consider the provisions of section 
14 of the Companies (Proflls) Surtax Act, 1964, in CIT vs. Marlkar Motors 
Ltd. fJ978) 111 ITR 36, wherein the Kerala High Court held as under 
(headnote) ; 

‘Held, on the facts that the Appellate Tribunal was right in holding 
that the Income-tax Officer could not invoke section 14 of the Companies 
(Profits) Surtax Act. 1964, as amended with effect from April 1. 1971. 
Oy the Taxation Laws (Amendment) act, 1970, to recompute chargeable 
profits in a case where the order of the Appellate Tribunal under section 
254 of the Income-tax Act, 1961, as a result of which order It became 
necessary to recompute the chargeable profits, was passed prior to 
April 1. 1971*. 

Therefore, according to the Kerala High Court, the aincndiitcnl brought 
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about to section 14 of the Companies (Profits) Surtax Act with effect from 
April 1, 1071. would be applicable to all assessment orders made the 
Income-tax Officer and appellate orders passed by the appellate authority 
and the Tribunal. 

Another decision relied upon In this context Is Wcildies Ltd. os. C/Tf1978) 
115 ITR 286, wherein the Calcutta High Court had an occasion to consider 
the consequent rectification of assessment under the Surtax Act under 
section 13 of the Companies (Profits) surtax Act. 1904: While considering 
this provision, the Calcutta High Court held that the assessment under 
the Income-tax Act and the Companies (Proritsi) Sur-Uuc Act are nut only 
closely connected but these an: integral parts of each other and interwoven, 
because the ‘chargeable profils’ upon which the levy of the Companies 
(Profits) Sur-tax Act is directed cannot be computed without the records 
of the Income-tax assessment, and neltlier can the income be assessed 
and determined nor the deductions contemplated by the First Schedule 
to the companies (Profits) Surtax Act be given effect to. In the premises, 
the word ‘record* occurring in section 13 of the Companies (Prollls) Surtax 
Act, 1964, dealing with rectillcatlon of mistakes, would Include the record 
of the Income-tax assessments. This would go to show that the rectification 
order passed by the income-tax Officer under the companies (Profits) 
Surtax Act would be consequential to the assessment order ntade by the 
Income-tax Officer while doing the income-tax assessment. 

Relying upon the above said decision, learned counsel appearing for the 
assessee submitted that section 14 of the Companies (Profits) Surtax Act 
Is only procedural in nature and It provides machinery for the recompu- 
tatlon of the tax payable by the assessee under the Companies (Profits) 
Surtax Act. Therefore, according to leanicd counsel. Ute amendment 
brought about to seetton 14 of the Companies (Profits) Surtax act with 
effect from April 1, 1971, Is procedural in nature and hence it Is applicable 
to pending assessments. In the present case, the Commissioner passed 
his order in the case relating to the assessment years 1969-70 and 
1970-71 on November 30, 1978, granting certain reliefs to the assessee 
which were denied by the Income-tax officer with regard to the deduction 
under Chapter VIA of the Income-tax Act, 1961. Therefore, according to 
learned counsel for the assessee, the provisions of Ihe amended section 
14 would be applicable to the facts of this case. On the other hand, learned 
standing counsel for the department submitted that section 14 of the 
Companies (Proflts) Surtax Act Is substantive In nature and It cannot be 
considered as procedural In nature. In order to support this contention 
reliance was placed upon ITO os. S.K. Habibidlah (1962) 44 ITR 809, 
wherein the Supreme Court while considering the amended provisions of 
section 35(5) of the Indian Income-tax Act, 1922, held (headnote) ‘Clause 
(5) of section 35 of the Income-tax Act which was enacted by the Income- 
tax (Amendment) Act, 1953. is not declaratory of the pre-existing law, nor 
a matter relating to procedure, but affects vested rights, and must be 
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deemed to have come Into force only from April 1, 1952. It has no greater 
retrospective effect than has been expressly granted to It and the power 
conferred by the said clause to rectify the assessment of a partner of a 
Arm by Including or correcting his share of the profit or loss of the firm 
can, therefore, be exercised only In the case of an assessment of a Arm 
made on or after April 1, 1952. The Income-tax OfAcer has no Jurisdiction 
under the said clause to rectify the assessment of a partner consequent 
on the assessment of the Arm. In cases where the Arm's assessment was 
completed before April 1, 1952.* In the abovesald decision the Supreme 
Court held that the amended provision Is not procedural because It affects 
the vested right of the assessee. But In the present case, even the unamended 
provisions of section 14 of the coinpanies (ProAts) Surtax Act gave a right 
to the assessee to recompute the income in the surtax proceedings according 
to the assessment made in the income-tax proceedings. Therefore, the 
vested right of the assessee to get a rectlAcatlon under the unamended 
section 14 of the Surtax Act was nut taken away by the amended provision. 
In fact, the amended provision enlarge the vested right of the assessee 
in getting beneAt even after tlie income-tax assessment was completed 
by the Arst appellate authority and Uic Tribunal. Therefore, we are of the 
opinion that the amendment brought about to section 14 of the Companies 
(ProAls) Surtax Act with ellecl from April 1, 1971. cannot be considered 
to be substantive tn nature. But It provides iirachinery for rectlAcatlon 
of the income for the purpose of levying surtax. Even otherwise, since the 
Anal order was made by the Commissioner of Income-tax on November 
30, 1978. which is after the coming into force of the amended Act on April 
1. 1971, the assessee is entitled to recompulallon of his income under 
the Surtax Act in consequence of the order passed by tlie Commissioner 
of Income-tax In his Income-tax assessment. Accordingly, we hold tlrat 
the order passed by the 'lYlbunal In directing the Surtax OfAcer to compute 
the income of the assessee in consequence of the order passed by the 
Commissioner of Income-tax (Appeals) tn the appellate proceedings appears 
to be in order. In that view of the mutter, we answer the question referred 
as question No. 2 In (he reference tn the afArmativc and against the 
department. Counsel fee is Axed at Ks. 1,000. 



M9ei 


CIT vs. Murugesa Nalcker Mandton (Mad.) 


187 


(1006) 134 Taxation 187 (Mad.) 

IN THE HIGH COURT OF MADRAS 
(Before Hon'ble JusUce Mr. I'hanlkkachaiam & 

Hon'ble JusUce Mr. T. Jayarama Chouta). 

. Tax Case PeUUon NO. 458 of 1989 

Commissioner of Income-tax 
vs. 

Muru^esa Naicker Mansion 

For the Applicant N.V. Balasubramanlan 

For the Respondent K. Hari 

Decided on : 8-3-1995. 

REPBRSNCB TO HIGH COURT — Tribunal following orders of the High 
Court—Special Leave Petition against decision of High Court dismissed 
by Supreme Court — Tribunsl refusing to refer case — Held, no 
reference lies from the order of the Tribuiml. 

Income-tax Act. 1961 — Section 256. 

FACTS & DECISION 

The assessee claimed that his stalus is that of a co-owner wtiereas the 
department assessed itt the status of association of persons. 'Hie 'Tribunal 
held that Inasmuch as the assessee was assessed as co-owner in the 
previous years, his status should be taken as that of a co-owner and should 
not be taken as that of association of persons. While coming to this 
conclusion the 'Tribunal followed the earlier decision of the High Court. 
A reference application was filed by the Revenue and il was pleaded that 
since the Tribunal had passed the order following a particular case, the 
same having been held to be referable by (he High Court, the present case 
should also be referred. On behalf of the assessee it was pointed out that 
in their case anoUier case was also relied upon and Special Leave Petition 
filed before the Supreme Court in that case had been dismissed, the 
reference application should be rejected. 'The Hon’ble Court held that in 
view of the fact that the Supreme Court had rejected (he special leave 
petition, no question of law arose and the reference petition was rightly 
rejected. 

Cases referred to: 

1. erros. Blue Mountain EngUweringCorporalion{1978) 112 rrK839 (Mad) 

2. err us. K. ChandraseMuiran (1990) 182 ITR 392 (Mad) 

Full text of the Judgment Is given below: 

JUDGMENT 

(Thontkkachalam, Jj 

In this tax case petition, the Department requested this court to dhect 
the 'tribunal to refer the following question of law said to have arisen out 
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of the order of the Tribunal for our opinion under section 256(2) of the 
Income-tax Act, 1961 ; 

*Whelher, on the facta and in the circumstancea of the case, the 
Appellate Tribunal was right in holding that the status of the assessee 
is that of a co-owner and not an 'association of persons'.' 

The assessee claimed that his status is that of a co-owner whereas the 
department assessed the assessee in the status of association of persons. 
The Tribunal held that Inasmuch as the assessee was assessed as a co¬ 
owner in the previous assessment years, his status should be taken as 
that of a co-owner and should not be taken as tlial uf an association of 
persons. While C'omlng to this conclusion the Tribunal followed an earlier 
decision in the case of ClTus. Blue Mountain Engbieerlng Corporation (1978) 
112 ITR 839 (Mad). 

Learned standing counsel for the Department submitted that in S.C.P. 
No. 73 of 1978 leave was granted by the High Court as against the Judgment 
rendered in Blue Mountatn's case (1978) 112 ITR 839. It was also brought 
to our notice that in Tax Cases Nos. 338 to 340 of 1984 (CIT us. K. 
Chandrasekaran (1990) 182ITK 392 (Mad)), an order was passed following 
the decision rendered in CIT vs. Blue Mountain Engineering Corporation 
(1978) 112 ITR 839 (Mud). As against the order passed in Tax Cases Nos. 
338 to 340 of 1984 (CIT us. K. Chandrasekaran (1990) 182 ITR 392 (Mad)), 
special leave petitions were filed before the Supreme Court and the 
Supreme court dismissed the said special leave petitions (vide CIT vs. K. 
Chandrasekaran (1989) 178 ITR (St.) 73). 

In view of the foregoing reasons we consider that no referable question 
of law arises from the order of tlie Tribunal. Accordingly, this tax case 
petition is dismissed. No costs. 


(1996) 134 TaxaUon 188 (Ker.) 

IN TOE HIGH COURT OF KEltALA 
(Before Hon'ble Justice Mr. K.A. Abdul Gafoor) 

Original Petition No. 5364 of 1994-L 

Capricorn Shopping Complex 

V8. 

Income-tax Officer & Others 

For the Appellant K.T. Shyamkumar 

For the Respondent N.R.K. Nair 

Decided on 24-1-1996 

PRINCIPLES OP NATURAL JUSTICE —Revenue valuing the property 
on the basis of valuation by the Executive Engineer of the Department 
who followed yardstick for valuation as given in Instruction No. 1671 
—^Assesses asking for copy of. instructions —Copy of instructions 
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denied on the ground that same meant for otaclal consumption of 
the department —Held, principles of natural Justice require assessee 
to be gleen a copy of such Instruction —Board empowered u/s 119 
of the Act to Issue Instructions and It cannot be said such Instructions 
not meant for public. 

Income-tax Act. 1061 —Section 119 & 143(3). 

FACTS 

The pettttoner challenges orders passed by the first respondent ITO. His 
contention is that the assessing authority has valued the-building con¬ 
structed by him through the Executive Engineer (Valuation) of the department 
and the yardstick for valuation adopted was based on the particulars in 
Instruction No. 1671. The petitioner was not given a copy of the said 
Instruction even though had speciflcally asked, for the same.When the 
petitioner applied for a copy to the Board he had been informed that it Is 
not meant for public consumption. 

DECISION 

The Hon'ble Court held that Instructions are Issued by the Board as 
empowered u/s 119 of the l.T. Act. It cannot be said that such instructions 
are not.meant for public consumption. It Is also provided in rule 11 IB 
of the l.T. Rules that circulars necessary In the public interest shall be 
published in the Gazette. That means such circulars are for public 
consumption. It is the admitted case that the circular was applied against 
the petitioner, but at the same Ume, the petiUoner was not provided with 
a copy thereof. Under the legal and constitutional system, any authority 
discharging powers under law Is bound to project the reasons which weigh 
with him In coming to a particular conclusion. 

Cases referred to : 

1. Breen us. Amalpomated Engg. Union (1971) 1 All ER 1148 (CA) 

2. Dr C. vs. General Medical Council (1989) 2 All ER 69 (HL) 

3. Kdrunokoran us. Tahsildar (1990) 1 KLT 869 (Ker) 

Pull text of the Judgment Is given below: 

JUDGMENT 

(K.A. Abdul Gafoor, J.) 

The petitioner challenges exhibits P-4, P-5 and P-6 orders passed by the 
first respondent Income-tax Olllcer. His contention is that the assessing 
authority has valued the building constructed by him through the Executive 
Engineer (Valuation) of the Department and the yardstick for valuation 
adopted was based on the particulars in Instruction No. 1671. The petitioner 
has not been given a copy of the said Instruction even though he had 
specific''Uy asked for the same. He bad not told the assessing authority 
In exhf 4 that !ie can get it directly from the Central Board of Direct 
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Taxes. When the petitioner applied for a copy to the Board he had been 
informed by exhibit F-9 that it is not meant for public consumption. That 
means some instruction which has some bearing on valuation is withheld 
from the petitioner and at the same time, it is applied against the petitioner 
to Impose higher rate of tax. It is in the above circumstances, the petitioner 
has incorporated prayer No. 2 to direct the third respondent to provide 
him with a copy of the Central Board of Direct Taxes Instruction No. 1671. 

As regards prayer No.l, the petitioner filed appeals against exhibits P- 
4, P-5 and P-6 and that appeal has been disposed of. Against that, the 
petitioner has filed furtiicr appeal before the Tribunal. The petitioner 
claims that In order to successfully prosecute his appeal before the Tribunal 
a copy of the said instruction is necessary. 

Instructions are issued by the Board as empowered under section 119 
of the Income-tax Act, 1961. It cannot be said that such instructions are 
not meant for public consumption. It is also provided in rule 1 IB of the 
Income-tax Rules, 1962, that circulars necessary in the public interest 
shall be published in the Gazette. That means such circulars are for public 
consumption. Anyhow, it is tiie admitted case that the circular was applied 
against the petitioner, but at the same time, the petitioner was not provided 
with a copy thereof. It has been held by this court in the decision in 
Karunakaran vs. Tu)usllUar (1990) 1 Kl.T 809 as follows (al page 872) : 

‘Under the legal and constitutional system, any authority discharging 
powers under law is bound to project Ihe reasons which weigh with 
him in coming to a particular inclusion. Denning Lord JusUce declared: 

The giving of reasons is one of the fundamentals of good administra¬ 
tion." 

(Sec Breen us. Amalgamated Engg. Union (1971) 1 All ER 1148). The 
Supreme Court of India has declared the principle consistently. It Is 
unnecessaiy to load the Judgment wltli numerous citations containing 
the declaration application of the principle. The recent decision of the 
House of Lords Dr. G.vs. General Medical Council (1989) 2 All ER 69 
is a recent illustration of the application of the principle, and the 
extreme anxiety on the part of the courts to ensure that a citizen is 
not handicapped even by a misapprehension in relation to the alle¬ 
gations or assumptions made against him by a slulutory functionary. 
The principle is attracted in all situations where there is an impact 
on a citizen's rights — whether it be an adjudication in relation to 
an industrial dispute, a determination of a service claim, or a pro¬ 
nouncement of any other legal right. The mere fact that certain 
exercises had been made in the files kept in the ofUce would be no 
consolation for Lite affected person. On the one hand, a citizen is 
certainly bound to discharge his liability cast under a valid assessment 
order. However, he must know the details on which an assessment 
has been made and the liability Imposed.’ 
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Thus. It is clear thatV some document is relied on against an assesses 
to assess him to a high rate of tax. the document shall be disclosed to 
him. It cannot be withheld. The petitioner is perfectly Justlfled in con¬ 
tending that the copy of the said document is necessary for successful 
prosecution of his appeal now pending before the Tribunal. 

Hiough prayer No. 1 in the original peUtion has become infructuous, 
because of the appellate order by the Deputy Commissioner, he is entitled 
to the second prayer, namely, a direction to provide him with a copy of 
the Central Board of Direct Taxes Instruction No. 1617 of 1991 on which 
the assessments were made. Therefore, I direct the third respondent to 
provide the peUtioner with a copy of the said instruction at the earliest, 
at any rate, within a period of six weeks from today. 

The original petition is disposed of as above. 


(1996) 134 Taxation 191 (Mad.) 

IN THE HIGH COURf OF MADRAS 
(Before Hon'ble Justice Mr. Thanlkkachalam & 

Hon'ble Justice Mr. Jayarama Chouta) 

Tax Cases Nos. 742 of 1982 and 301 to 303 of 1983 
Commissioner of Income-tax 
vs. 

E.I.D. Parry (India) Ltd. 

For the Appellant C.V. RaJan 

For the Respondent K. Valtheeswaran 

Decided on : 29-3-1995 

NEW INDUSTRIAL UNDERTAKINQ — Assessee manufacturing seeds 
which after treatment marketable for purpose of cultivation only — 
Assessee claiming to be engaged in activity of production of articles 
— Claiming deduction as new Industrial undertaking —Held, process¬ 
ing of seeds amounted to production —Assessee entitled to deduction. 

Innome-tax Act, 1961 — SecUon 80J. 

NEW INDUSTRIAL UNDERTAKINQ — Assessee manufacturing cattle 
feed and claiming special deduction — Condition precedent for allowing 
deduction that assessee to be engaged In production of article — Held, 
full facts regarding activity of the assessee not available — Matter 
remanded to Tribunal. 

Income-tax act, 1961 — Section 80J. 

FACTS 

The assessee is a company deriuir^ Income among oilier acllullies, from 
business in the mcumfacture and sale of sugar, Jerltlizers, chemicals, sanitary 
wares, etc. For the A.Ys. 1971-72 and 1972-73 to 1974-75, the assessee 
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claimed relief u/s 80J of Ihe Act In respect of the seed unit. The ITO refused 
to grant the relief u/s 80J In respect of the seed unit because according 
to him the assessee has not satlsjled the conditions prescribed u/s 80J (4) 
of the Act. It means, according to the ITO, the assessee was not either 
manifacturing or producing any article for claiming relief u/s 80J. 

DECISION 

The Hon'ble Court held that benefit u/s 80J Is available to all manu¬ 
factured goods and products since there is no schedule attached to section 
80J. The asseessee does the following operations In the seed processing 
unit: (1) Rough cleaning (physical) : (11) Mechanical drying; (111) Final 
cleaning (physical size grading ) : (iv) Chemical treatment on the exterior 
of the seed material and (v) Packing. With these activities, according to 
the assessee. the raw seed would become a marketable seed for the purpose 
of cultivation. For the purpose of claiming relief u/s 80J, the assessee 
has to satisfy the conditions prescribed u/s 80J(4) of the Act. In order 
to claim the benellt u/s 80J, the assessee should either manufactureIbr 
produce an arUcle. According to the assessee, the processing of the seeds 
would amount to manufacturing or producingof a new article for marketing. 
But according to the facts arising in the present case, after processing 
the new raw seed would not remain as It is. ITie processed seeds would 
not be fit for human consumption or edible. The processed seeds would 
be fit only for cultivation. Therefore, the raw seeds are entirely different 
from the new product that emerged after they were processed through 
various means. In view of the abovesaid facts, we are fortified In saying 
that by processing the seeds, the assessee manufactured and produced 
an entirely new arUcle which is quite different from the raw materials used. 
In so far as the A.Ys. 1972-73 to 1974-75 are concerned, the question 
referred relates to cattle feed also. According to the assessee, cattle feed 
was manufactured and produced by the assessee In Its cattle feed unit 
and, therefore, the assessee claimed benefit u/s 80J of the Act. A plain 
reading of the order passed by the authorities below as well as the Ttlbunal, 
would go to show that there are no facts recorded waurantlng relief 
u/s 80J of the Act.' It Is not known what kind of cattle feed was being 
manufactured by the assessee. It is also not known what Is the manu¬ 
facturing activity or processing activity which th.e assessee has Indulged 
In for producing the cattle feed. Without any facts on record, on these 
aspects, it is not possible to come to the conclusion that the assessee 
is manufacturing or producing the cattle feed in its cattle feed unit. 
Therefore, we are unable to answer the question referred to us on this 
point. The Tribunal was directed to ascertain and gather the facts with 
regard to the manufacturing activity of the assessee in tlie cattle feed 
manufacturing unit. 

Cases referred to: 

1. Toral Development Corporation us. CIT (1979) 120 ITR 342 (All) 
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2. err vs. Budharctfa (N.C.) & Co. (1993) 117 TaxaUon 26:7 204 ITR 412 
(SC) 

3. CUT tAddl.) vs. Chillies Export House Ltd. (1978) 115 ITR 73 (Mad) 

4. err vs. Veena Textiles Pvt. Ud. (1985) TaxaUon 76 (l)-23; 155 ITR 794 
(Mad) 

5. Davies Jenkins & Co. Ltd. vs. Davies (Inspector of Taxes) (1969) 72 ITR 
444 (HL) 

6. Deputy Commissioner jJSales-tax vs. Plo Food Packers (1980) 46 STC 
63 (SC) 

7. rrO. vs. Mont Ram (1969) 72 ITR 203 (SC) 

Full text of the Judgment la given below : 

JUDGMENT 

CThantkkachalam. J. ) 

Pursuant to the direction of this court, the Tribunal referred the following 
two questions said to arise out of the order of the Tribunal for the 
assessment year 1970-71 in Tax Case No. 742 of 1982. So also In Tax 
Cases Nos. 301 to 303 of 1983 at the Instance of the Department, the 
Tribunal referred the following question said to arise out of the order of 
the Tribunal for the assessment years 1972-73 to 1974-75 for the opinion 
of this curt under secUon 256(2) of the Income-tax Act, 1961: 

Tax Case No 742 of 1982: 

*1. Whether, on the facts and in the circumstances of the case, and 
having regard to the provisions of secUon 80J(4) of the Income-tax 
Act, 1961, the Appellate Tribunal was right in holding that the assesses 
is enUUed to relief under section 80J in respect of its seed unit? 

2. Whether the Appellate Tribunal's view that the seed unit of the 
assesses did either processing or manufacturing and, therefore, the 
asses see is enUtled to relief under secUon 80J of tlie Income-tax 
Act, is sustainable in law?" 

Tax Cases Nos. 301 to 303 of 1983: 

'Whether, on the facts and in the circumstances of the case, the 
assesses was entlUed to deducUon under secUon 80J in respect of 
seed processing and cattle feed unit?' 

The assessee Is a company deriving income among other actlviUes, from 
business In the manulacture and sale of sugar, chemicals, sanitary wares, 
etc. For the assessment years 1970-71 and 1972-73 to 1974-75, the 
assessee claimed the relief under secUon 80J of the Act In respect of the 
seed unit. This relief was claimed not before the Income-tax OIRcer for 
the assessment year 1970-71. but for the Orst time before the Appellate 
Assistant Commissioner. For the assessment years 1972-73 to 1974-75, 
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this relief was claimed before the Assessing Olhcer. For the assessment 
years 1972-73 to 1974-75, the Income-tax Officer refused to grant the 
relief under section 80J In respect of the seed unit because, according 
to him, the assessee has not satisfied the conditions prescribed under 
section 80J(4) of the Act. It means, according to the Income-tax Offlcer, 
the assessee was not either manufacturing or producing any article for 
claiming relief under section 80J. For the assessment year 1970-71, the 
Appellate Assistant Commissioner granted the relief under section 80J 
in respect of the seed unit. 

On appeal In all these assessment years under consideration, the Tribunal 
came to the conclusion that the assessee is either producing or manu¬ 
facturing an end-product and, therefore, the assessee Is entitled to relief 
under section 80J of the Act. 

Before this court, learned standing counsel for the Departmental submitted 
as under: 

In so far as the seed unit is concerned, the assessee is only processing 
the seeds for the purpose of cultivation. The assessee Is not Indulging 
in either manufacturing or producing an end-product so as to claim 
the benefit under section 80J of the act. According to learned standing 
counsel, even after processing, the seeds remain as seeds and there 
was no change In It. It was further submitted that the processing would 
not amount to production of an end-product. In order to support his 
contention, learned standing counsel relied upon various decisions In 
ITO us.Mcmi Ram (1969) 72 ITR 203 (SC): Davies Jenkliis and Co. Ltd 
vs. Davies (Inspector of Taxes) (1969) 72 ITR 444 (HL); CIT (Addl). vs. 
Chillies Export House Ltd. (1978) 115 ITR 73 (Mad): CIT us. Veena 
Textiles Pvt. Ltd (1985) 155 ITR 794 (Mad); Dy. CST vs. Pto Pood Packers 
(1980) 46 STC 63 (SC) and CJT us NC Budharaja and Co (1993) 204 
ITR 412 (SC) 

On the other hand, learned counsel appearing for the assessee, while 
supporting the order passed by the Tribunal contended that the 
assessee was manufacturing and producing a new article while processing 
the seeds in the seed unit. According to learned counsel, the seed would 
undergo various treatment before it Is finally packed for marketing. 
According to learned counsel, processing of seeds would amount to 
manufacturing or produclhg of ah article and hence, under section 
80J, the assessee would be entitled to the relief. It was pointed out 
that under section 33 and Filth Schedule and under section SOB and 
the Sixth Schedule; processing of seeds would be entitled to the benefit 
under those sections as manufactured and as Onlshed products. 
Benefit under section 80J is available to all manufactured goods and 
products since there Is no schedule.attached to section 80J. According 
to learned counsel, a combined reading of the schedules to section 
SOB and section 33 along with section 80J. would, go to show that the 
prdhesslng of seeds would amount to manufacturing or producing an 
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article. In order to support this contention, reliance was placed upon 
a decision of the Allahabad High Court In Tofal Development Corpo¬ 
ration us. C/r(1979) 120 ITR 342. Thus, according to learned counsel, 
on the facts. It was proved that the assessee was manufacturing or 
producing an article In the seed unit and, therefore, the assessee Is 
entitled to the benefit under section 80J of the Act. 

It remains to be seen that the assessee Is claiming relief under section 
80J in the assessment years under consideration, as the assessee is 
runnings separate seed unit for manufacturing or producing the seeds 
for sale. The assessee does the following operations In the seed processing 
unit: 

(a) Rough cleaning (physical) ; 

(b) Mechanical drying; 

(c) Final cleaning (physical size grading); 

(d) Chemical treatment on the exterior of the seed material; and 

(e) Packing. 

With these activities, according to the assessee, the raw seed would become 
a marketable seed for the purpose of cultivation. For the purpose of 
claiming relief under section 803, the assessee has to satisfy the conditions 
prescribed under section 80J(4) of the Act. In order to claim the benefit 
under section 80J, the assessee should either manufacture or produce 
an article. According to the assessee, the processing of the seeds would 
amount to manufacturing or producing of a new article for marketing. 

A similar question came up for consideration before the Allahabad High 
Court In the case of Torat Development Corporation vs. CIT (1979) 120 
ITR 342. According to the facts arising in that case, "after the produce 
is heuvesled, seed samples are collected by the officers of the company, 
and tested for purity, viability and moisture content In the laboratory" 
at the University of Panlnagar. On the samples meeting the required 
standard, the farmers are asked to supply their produce. The seeds 
supplied are again tested, and if found suitable, approved for processing. 
The seeds are then graded and cleaned by mechanical processes, and sorted 
out In thre^ categories. The approved category Is treated with mixtures 
of various chemicals, and then passed to a mixing tairk where the seeds 
and chemicals are mixed mechanically, as a result of which the chemical 
mixed Is coated on each grain and, thereafter. It Is bagged and kept in 
godowns where precaution is taken to avoid any damage by pests. On these 
facts, the assessee claimed the relief under section 80J of the Act. The 
Allahabad High Court considering the provisions contained in sections 
33. SOB, 80-1 and 80J, Schedule V, item 28, Schedule VI held as under 
(page 345) ; 

‘One of the articles or things, which are treated to be manufactured 
or produced for purposes of section 33, as set out in the Fifth Schedule 



196 


TAXATION REPORTS 


[Vol.134 


Is processed seed, which finds a place as ilem 28 thereof. Processed 
seed Is thus treated as an article, which Is obtained by the process 
of manufacture or production for purposes of this section too. Considering 
the fact that section 33, and the Fifth Schedule, section SOB, and 
the Sixth Schedule treat processed seeds as an article obtained by 
the process of manufacture or production. It will be safe to Infer that 
the Legislature did not exclude processed seed from the category of 
manufactured or produced article for purposes of section 80J. It is 
also worth remembering that sections BOB and 80-1 which grant relief 
to specified Industries including those which sell processed seeds occur 
In Chapter VI-A of the Act along witli section 80J. This being so, 
interpretative uniformity supports the view that processed seeds should 
be taken as an article which is obtained either by the process of 
manufacture or production for purposes of section BOJ." 

However, learned standing counsel for the Department submitted that the 
Allahabad High Court in TaiaiDevelopment Corporation us. C/T(1979) 120 
ITR 342 on the basis of assumption and presumption held that the 
processing of goods would amount to manufacturing or producing a new 
article. But. In our opinion, on a reading of the Judgment of the Allahabad 
Tllgh Court it was correct In coming to the conclusion that the processing 
of goods, especially processing of seeds would amount to manufacturing 
activity In view of the Schedules contained under sections 33. SOB and 
80-1 of the Act. Therefore, the decision In Tarat Development Corporation 
vs. err (1979) 120 ITR 342 (All) was rendered not on the basis of pre¬ 
sumption and assumption as submitted by learned standing counsel. 
Hence, the decision In the case of /TO us. Manl Ram (1969) 72 ITR 203 
(SC) and the decision in the case of Davies Jenktns and Co. Ltd. vs. Devtes 
(Inspector o/Taxes] 11969) 72ITR444 (HL) cited by learned standing counsel 
for the Department are not applicable to the facts of this case. 

In order to show In what manner the meaning of the word ‘manufacturing* 
should be understood, learned counsel placed reliance on a decision 
rendered by tlie Supreme Court in CIT vs. N.C. Budharala and Co. (1993) 
204 ITR 412, wherein while considering section 80HH of the Act, the 
Supreme Court held that (headnote) ‘the principle adopting a liberal 
Interpretation which advances the purpose and object underlying the 
provisions, cannot be carried to the extent of doing violence to the plain 
and simple language used in the exmetment. It would not be reasonable 
or permissible for the court to rewrite the section or substitute words of 
its own for the actual words employed by the Legislature in the name of 
giving eflect to the supposed underlying object'. On the basis of the 
abovesaid decision, learned standing counsel submitted that processing 
would not amount to manufacturing or producing of a new article. It 
remains to be seen that in the scheduled enumerated under sections SOB, 
80-1 and section 33 activities In processing the seeds were considered to 
be manufacturing or producing a new article. Under section 60J no 
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Schedule was given. The words 'production* and 'manuraclure* were not 
defined In that section. Therefore, the Allahabad High Court on a combined 
reading of sections 80J, SOB, 80-1 and section 33 came to the conclusion 
that processing of seeds would amount to manufacturing or producing 
a new article or an end-product. Therefore, it cannot be said that the tflew 
taken by the Allahabad High court would amount to rewrlUng section 80J 
of the Act. 

Learned standing counsel appearing for the Department relied upon a 
decision of this court in the case of CIT us. Veena Textiles (Private) Ltd. 

(1985) 155ITR 794. According to the facts arising in that case, the assessee 
purchased cloth, embroidered designs thereon and dyed the embroidered 
cloth. The assessee claimed for grant of development rebate under section 
33(l)(b)(B)(l) read with item 32 of Schedule V to the Income-tax Act. 1961. 
But this Court held that mere purchase of textiles already manufactured 
by another and dyeing or printing or otherwise processing it, resulting 
in the retention of its identity as a cloth material, would not be compre¬ 
hended within the expression ‘manufacture or production’ of textiles. But 
in the present case the raw seeds after processing the same were converted 
into seeds for cultivation. After processing, the raw seeds will not remain 
as raw seeds but they would be fit only for cultivation and they would 
not be fit for consumption. Therefore, this decision would render no 
assistance to the Department to contend that there was no manufacturing 
activity in processing the seeds. 

Learned standing counsel again placed reliance upon a decision of this 
court rendered In AddL CIT vs. Chillies Export House Ltd. (1978) 115 ITR 
73. According'to the facts arising in that case, the assessee. an exporter 
of chillies, purchased the chillies, stored them, graded them as per Agmark 
specifications, clipped and stemmed them, subjected them to fumigation 
under expert technical hands in order to prevent deterioration and with 
a view to give better polish and appearance and during that process they 
were treated with methyl bromide. The assessee got the fumigation done 
by a third party. The assessee claimed that it was an industrial company 
within section 2(6)(c) of the Finance (No. 2) Act. 1971. and hence entitled 
to be taxed at the concessional rate of 55 per cent. In these facts, this 
court held that a reading of the definition of'industrial company* in section 
2(6)(c) of tlie Finance (No.2) Act, 1971, suggests that it is the company 
which should engage Itself in what should be the business of the company 
and that company must do the processing of goods. As the assessee merely 
prepared or made goods fit for exjporl markets it cannot be held to be 
mainly engaged in the continued course of activity of processing and hence 
the assesssce cannot be treated as an industrial company within the 
definition and hence is not eligible for the concessional rate of tax. 
Therefore, on the facts this court came to the conclusion that the assessee 
Is not engaged in processing the goods. Hence, this decision would also 
be not applicable to the facts of the present case. 
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Laatly. learned standing counsel appearing for the Department relied tipon 
the decision In Deputy CST vs. Pto Fbod Packers (1980) 46 STC 63 (SC). 
According to the facta arising In that case, the assessee used to slice the 
pineapple for the purpose of being sold In seeded cans. In Its return under 
the Kerala General Sales Tax Act. 1963. the assessee claimed the beneOt 
under section 5A(l)(a) of the Act. On these (acts, the Supreme Court held 
that It was erroneous to say that there was consumption of pineapple fruit 
In the manufacture of can food. Therefore, it was pointed put that the 
case would not fall within section 5A(l)(a) of the Kerala General Sales Tax 
Act. In that decision, the Supreme Court further pointed out that (at page 
66): ‘manufacture Implies a change, but every change is not manufacture, 
and et every change In an article Is the result of treatment, labour and 
manipulation. But something more Is necessary .... There must be 
transformation; a new and different article must emerge, having a dis¬ 
tinctive name, character or use*. It was also pointed out that “at some 
point processing and manufacturing will emerge. But where the commodity 
retains a continuing substantial identity through the processing stage we 
cannot say that It has been "manufactured’.“ 

But according to the facts arising in the present case, after processing, 
the new raw seed would not remain as It is. The processed seeds would 
not be fit for human consumption or edible. The processed seeds would 
be nt only for cultivation. Therefore, the raw seeds are entirely different 
from the new product emerged after they were processed through various 
means. In view of the above said facts, we are fortified In saying that by 
processing the seeds, the assessee manufactured and produced an entirely 
new article which is quite different from the raw materials used. Thus 
considering the facts arising In this case In the light of the decision of 
the Allahabad High Court In Tarai Development Corporation vs. C/T(1979) 
120 ITR 342, we hold that the order passed by the Tribunal In granting 
the relief under section 80J In respect of the seed unit U> the assessment 
years for consideration is In order. Accordingly, we answer the question 
referred to us in the assessment years 1970-71 and 1972-73 to 
1974-75 In the affirmative and against tlie Department. 

In so far as the assessment years 1972-73 to 1974-75 are concerned, the 
question referred relates to cattle feed also. According to the assessee, 
cattle feed was manufactured and produced by the assessee In Its cattle 
feed unit and, therefore, the assessee claimed benefit under section 80J 
of the Act. Though the Assessing Ofllcer refused to grant relief under section 
80J in respect of the cattle feed unit, this benefit was made available to 
the assessee by the Tribunal, a plain reading of the order passed by the 
authorities below as well as the Tribunal, would go to show that there 
are no facts recorded warranting relief under section 80J of the Act. It 
Is not known what kind of cattle feed >vas being manufactured by the 
assessee. It Is also not known what Is the manufacturing activity or 
processing activity which the assessee has indulged In for producing the 
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cattle feed. Without any facts on record, on these aspects. It Is not possible 
to come to the conclusion that the assessee is manufacturing or producing 
the cattle feed In Its cattle feed unit. Hierefore, we are unable to answer 
the question referred to us on this point. Therefore, the Tribunal Is directed 
to ascertain and gather the facts with regard to the manufacturing activity, 
of the assessee In the cattle feed manufacturing unit. After ascertaining 
the facts on this aspect, the Tribunal Is directed to consider whether the v 
assessee is entitle d to relief under section 80J of the Act in accordance 
with law after giving opportunity of being heard to the assessee. Accord¬ 
ingly, the common question referred to us with regard to the relief claimed 
under section SOU to the cattle feed unit in the assessment years 1972- 
73 to 1974-75, is returned unanswered. 

Counsel's fee Rs. 1,000. 
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METHOD OP ACCOUNTING — Valuation of closing stock — Petitioner's 
assessments reopened on the discovery of bogus purchases— Peti¬ 
tioner unable to tally quantitatively opening stock and purchases with 
sales and closing stock — Offering for taxation 'peak' of amounts of 
piuehases made — Revenue adding the entire amount for purchases 
— Pending Its appeal before CIT{A), petitioner moved this petition 
before the Commission — Held, entire amount of purchases and not 
peak of bogus purchases to be disallowed — Income from business 
to be estimated by rejecting the books u/s. 145(2) since opening stock 
and purchases not quantitatively tailing with sales and closing stock. 

Income-tax Act, 1961—Sections 145 & 245U. 

FACTS 

The petitioner Jlrm's returns for A.Ys. 1982-83 to 1984-85 were accepted 
u/s 143(1) of l.T. Act. Later on during the course of operations u/s 133A 
at the business premises of another firm known as 'PM'l it u>as found that 
the PMl had been issuing bogus sale bills to dUferent parties in including 
the petitioner. Accordingly assessment for A.Y. 1962-83 was reopened and 
those for A.Ys. 1983-84 and 1984-85 were taken up u/s 143(2)(b). While 
these proceedings were pending the petitioner submitted returns under 
Amnesty Scheme, offering for taxation 'peak' of the amounts of purchases 
from PMl debited in the accounts. The revenue did not accept the returns 
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as those under the Amnesty Scheme and completed the assessments adding 
the entire amount qf purchases made from the PMl. The petitioner then JUed 
its appal against these reassessments. WhQe the appeal before CTTCA) was 
pending, the petitioner filed this petUlon before Settlement Commissioner 
praying that only peak of purchases from PMI should be disallowed since 
though the bills from PMl were bogus, yet in any case (t had made genuine 
purchases against those bogus bills and also that addition u/s 4QA(3) should 
be restricted to half Qf addition worked out by Assessing Officer. 

DECISION 

The Commission held that In absence of quantitative tally of opening stock 
and purchases with that of sales and closing slock, there was no material 
to come to the conclusion that as against such bogus bills debited there 
must have been some other cash purchases which would call for a different 
consideration of facts. It was not the petitioner's case that all purchases 
were genuine though the bills supplied were bogus. Thus In that situation 
only tlie inflation in purchase price would have come in for disallowance. 
On the other hand when filing the amnesty returns the petitioner olfered 
to be taxed on the peak amount of purchases from ‘PMI’. That addition 
in the amnesty returns by the petitioner itself was Inconsistent with the 
argument that the purchases were genuine In the sense that they have 
been made In cash and that only bills were bogus. In Utese circumstances 
there was no logical reason for working out a* peak of the amounts. In 
fact there was a case for disallowing deduction of the entire amount of 
purchases from PMI. As regards the addition made u/s 40A(3), the 
Commission in view of the admission of the petitioner part of the purchases 
were for cash and part of the purchases were not supported by proof and 
also because there was no quantitative tally of purchases and opening 
stock with sales and closing stock, the best course was to reject the books 
and estimate the business Income u/s 14512). The Commission held that 
It would be fair and reasonable to compute the total Income by making 
lump sum addition of Its. one lakh In A.Y. 1982-83. Rs. 1,50,000 In A.Y. 
1983-84 and Rs, three lakhs In A.Y. 1984-85. The assessment orders 
framed by ITO were set aside and the ITO directed to Issue demand notice 
as per the Income arrived at after making above additions. 

Pull text of the Judgment Is given below : 

JUDGMENT 

The petitioner's application for assessment years 1982-83 to 1984-85 was 
admitted by the Settlement Commission vide order under section 2450(1) 
of the Income-tax Act, 1961 ('theAct')daled 25-7-1990. TheCommlssloner’s 
comments on the Statement of facts were received in August 1992 and 
the case was heard under section 2450(4) on 23-12-1992. 

Outing the relevant period, the appUcant-Orm was engaged in trading In 
ferrous and non-ferrous metals. The returns of income filed for the years 
1982-63 to 1984-85 were accepted by the department under section 143(1) 
of the Act. 



19061 


Rainbow Metals (Indlal. In re - Bombay 


901 


L ate r on. action under section 133A. of the Act was taken at the business 
premises of another Arm known as Parshuram Metal Industries, Bombay, 
and In the course of enquiry, the proprietor of that concern admitted that 
he had been Issuing bogus sale bills to dllTerent parties in respect of sales 
which had not, in fact, been carried out. The petitioner was one of the 
parties to whom such bogus bills had been provided by Parshurm Metal 
Industries. Action under section 133A was therefore taken in the petitioner's 
case In February 1685 and It was found that the petitioner had debited 
In Its books purchases Irom Parshuram Metal Industries as under : 


Assessment year 

Amount 

Rs. 

1982-83 

27,030 

1983-84 

51,950 , 

1984-85 

1,85,510 


The department, therefore, reopened the assessment proceedings for 
assessment year 1982-83 by Issue of notice under section 148 and took 
further action under section 143(2)(b) for assessment years 1983-84 and 
1984-85. 

While these proceedings were pending, the petitioner submitted returns 
under the Amnesty Scheme for these three years In March 1986. In these 
returns. It offered for taxation ‘peak’ of the amount of purchase debited 
In the books as per purchases made from Parshuram Metal Industries. 
The amnesty returns were, however, not accepted under the Amnesty 
Scheme and reassessments were completed adding the entire amounts 
of purchases from Parshuram Metal Industries, as stated above, for the 
respective assessment years. Additions were also made for all the three 
years by way of disallowances under section 40A(3) of the Act in respect 
of certain other cash purchases. Moreover, for assessment year 1983-84, 
there were two more points of controversy. Firstly, in addition to the 
disallowance In respect of purchases from Parshuram Metal Industries, 
the ITO estimated an amount of Rs. 5.195 as further profit involved In 
those tre^actlons and added that amount separately. Secondly, the 
addition made by the ITO under section 40A(3) Included an amount of 
Rs. 20,567 In respect of two payments, which, according to the assessee, 
were by crossed cheques but were treated as cosh payments by the 
Assessing Officer because of certain entries in the passbook provided by 
the bank. The petitioner filed appeals against the assessments as above 
for these three years and the appeals were pending before the Commis¬ 
sioner (Appeals) when the settlement petition was filed. 

In its offer for settlement, the petitioner has proposed as under: 

(I) Only the peak amount of the purchases debited as purchases from 
Parshuram Metal Industries should be added from year to year. 

(II) That the addition under section 40A(3) should be restricted to 
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half of thO total addition worked out by the Asseselng Olllcer for 
each of the years. 

(Ill) The addition of Rs. 5,195 made by the Assessing OOlcer for 
assessment year 1983-84 as discussed above Is incorrect and no 
such addition should be made. 

(Iv) In working out the disallowance under section 40A(3), the payments 
amounting to Ks. 20,567 mentioned above should be treated as 
payments by crossed cheques and, therefore, excluded for the 
purpose of the disallowance. 

Purchases fromParshwam Metal Industries (PMI) - The contention that only 
the peak of the amounts of the purchase debited as purchases from PMI 
should be disallowed Is based on the argument that the bills obtained 
from PMI are bogus bills but there are genuine purchases corresponding 
to those bogus bills. It Is argued that the petitioner had to purchase certain 
items by payments in cash from certain parties who were not prepared 
to give bills and were not prepared to accept cheque payments. Having 
made such cash purchases, the petitioner obtained bogus bills firom PMI 
and made cheque payments to PMI debiting those cheque payments as 
the purchase prices of the bills. It Is explained that after making such 
cheque payments to PMI tlie petitioner used to get the same amount of 
the cash back from PMI because In reality there was no purchase from 
PMI. It Is urged that such cash was used again for making cash purchases 
from other dealers as explained above. It Is the contention that In these 
circumstances the matter should be treated on the same lines as unproved 
loans and only the peak of such bogus bills should be disallowed. 

The petitioner has urged that whereas the purchases debited as purchases 
from PMI are bogus, there are other purchases In cash which are not debited 
and. therefore, even If the debits in respect of purchases from PMl are 
not treated as genuine, the fact remains that there are some purchases 
which are cash purchases and are not debited In the books and, therefore, 
a deduction has to be allowed for those purchases. It is argued that In 
these circumstances. In fact, only some nominal disallowance can be made 
out of the Purchase Account on the assumption that there may be some 
inflation In the purchase price Inasmuch as the bill supplied by PMI cannot 
be accepted as proof of the correct price of that Item. The petitioner has 
relied on an Income-tax Appellate Tribunal. Bombay Bench decision In 
the case of Reliance Metal Industries In support of the above contention. 

The above contention which makes a distinction between the bogus purchases 
and bogus bills is well known . If there Is no doubt that purchases have 
In fact been made but If some bogus bills have been debited in respect 
of those purchases then It Is on^ the 'possible InOallon in the purchase 
price' that has to be disallowed. That Is thcuratio of Reliance Metal Industries 
(supra) also and is not In dispute. The said decision, however. Is In a case 
where the fact of those purchases was not In dispute. It was a case where 
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there was no doubt that althou^ the so-called cheque purchases and 
the bills In respect thereof were not genulnfe, there were some other 
purchases made In cosh corresponding to those purchases. In short, in 
that case, there was a quantity tally between the opening slock and the 
purchases on the one hand and the sales and the closing stock on the 
other. It was therefore possible to argue in that case, that since a certain 
qua'ntlty of goods had been sold or were being shown in the closing stock 
It has to be presumed that the same quantity was there In the opening 
stock and the purchases taken together. The opening stock flgure being 
known, the quantity of the purchases was also clearly established and 
inasmuch as the quantity of the purchases was known it was {kissible 
to come to the conclusion that certain purchases must have been made 
and although the bills provided in support of those purchases were not 
genuine, some other purchases of the same quantity must have been made‘ 
by the party by payments in cash In these circumstances,, therefore, the 
only disallowance possible was the suspected inflation in purchase price. 

We find that such la not the case here. The petitioner has not been able 
to provide a satisfactory quantity tally of goods for these three years. The 
Deputy Director of Investigation, SetUement Commission was specifically 
directed to look into the question of quantity tally and after examining 
the records made available by the petitioner, the DDI has given a detailed 
report wherein the conclusion reached is as under: 

For these reasons, it cannot be said that tlie applicant has been ab)e to 
establish the quantitative tally of tlie opening slock and purchases with 
the sales and closing stock for the relevant assessment years*. 

In these circumstances, when there is no quantity tally, the debits in 
respect of the purchases from PMI have to be taken as mere bogus debits 
which only Inflate the total of the purchases account. There is no material 
to come to the conclusion that as against such bogus bills debited there 
must have been some other cash purchases which would call for a different 
consideration of facts. In fact, we find that iniUally it was not the 
petitioner's case that all purchases were genuine though the bills supplied 
were bogus bills. As discussed above, in that situation, only the Inflation 
in purchase price would come in for disallowance, as pointed out in the 
Tribunal decision mentioned above. On the other hand, when filing the 
amnesty returns, the petitioner offered to be taxed on the peak amounts 
of purchases from PMI which we find are only slightly less than the total 
purchases shown as purchases from PMI as under:- 


Assessment 

Total purchases from PMI 

Peak amount 

year 

as disallowed by the 

dlsallowable 


Assessing 

as per the 


Officer. 

petitioner 


Ks. 

Rs. 


1982-83 


27,030 


27,030 
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51,950 

1.85,510 


Rs. 2,64,490 


27,638 
1.58,481 
Rs. 2,13,149 


Thus, as against the disallowance of the entire purchases from PMl at 
Rs. 2,64,490 the peUtloner had added In Its amnesty returns disallowances 
to the extent of Rs. 21,13,149 on a so-called peak basis. This addition 
In the amnesty returns by the petitioner Itself, however. Is totally Incon¬ 
sistent with the argument that the purchases are genuine In the sense 
that they have been made In cash and that only the bills are bogus, as 
was the case before the Tribunal In the other case mentioned above. In 
these circumstances, once we And that there is no quantity tally and 
no support for the view that only the inflation In purchase price should 
be disallowed there la no logical reason for working out a peak of the 
amounts. It appears that this idea has been picked up by the petitioner 
as the ITO has referred to the addition made by him as an addition in 
respect of unaccounted slock brought In by the petitioner. Though the 
Assessing OfQcer has made such a comment we find that In the Arst place 
there is no basis at all for working out the peak of bogus purchases as 
discussed above, and in fact there is a case for disallowing deduction of 
the entire amount of purchases from PMl. 


Additions under section 40A(3): In the course of llw reassessment proceed¬ 
ings, the ITO noticed that several purchases had been made by cash 
payment and he, therefore, made additions under section 40A(3) as under:- 


Assessment ijear 

Amount 

Rs. 

1982-83 

1,09.527 

1983-84 

2,28,310 

1984-85 

2,38.880 

In the SOF, the petlUoner has suggested that the addition under section 
40A(3) should be restricted to the following amounts:- 

Assessment year 

Amount 

Rs. 

1982-83 

55,000 

1983-84 

1,05,000 

1984-85 

1,20,000 


Thus, In short, the petitioner suggests that only half the amount should 
be disallowed. 


9. We have heard the counsel for the petitioner and the Commissioner 
(OR) on the above points. We And that the petitioner concedes that part 
of the purchases are not allowable as deduction for want of proof and 
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another part not allowable as payment was made In cash'ln amounts 
exceeding Rs. 2,500. We further And that the DOI, Settlement Commission 
has reported that there is no quantity tally of opening stock and purchases 
with sales and closing stock as observed above. We feel that in these 
circumstances the best course to follow would be to reject the book result 
and to estimate the business Income under section 145(2) of the Act. 

The relevant facts can be summed up In brief as under:* 


Asst. 

Turnover Total 

Total Part of Dlsallowa- 

Total of 

Year 

purchases dlsallowancePMI purchases nee u/s 

cols. 5&6 



40A(3) 



from PM I 

u/s 40A(3)oiTered for offered by 



debited 

by ITO disallowance petitioner 



in books 

under Amnesty In 




scheme settlement 



1 

2 

3 

4 

5 

6 

7 


Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

1982-83 

33,78,000 

27,030 

1,09,527 

27,030 

55,000 

82,030 

1983-84 

48.70,000 

51.950 

2,28,310 

27,638 

1.05.000 

1.32.638 

1984-85 

58.11.000 

1.85.510 

2.38.880 

1.58.481 

1.20.000 

2.78,481 


On an overall consideration of the facts as discussed above, we feel that 
It would be fair and reasonable to compute the total Income for the three 
years by making lump sum additions of Rs. 1 lakh, Rs. 1.50.000 and Rs. 
3 lakhs respectively for the tliree assessment years 1982-83, 1983-84 and 
1984-85. Assessment orders passed by the ITO under section 143(3) for 
the three assessment years are set aside and total income are computed 
as per Annexures 1, 2 and 3. The ITO Is directed to issue demand notices 
accordingly. 

Regarding charglng/walver/reductlon of interest, our directions are as 
under: 

(a) For assessment year 1982-83, as stated above, the assessment order 

under section 143(3] was passed after reopening the proceedings 
by issue of notice under section 148 of the Act. The ITO has however 
charged interest under sections 139(8) and 217 of the Act. Our 
directions are that no Interest will be charged for assessment year 
1982-83 under sections 139(8), 215, 217 & 217(1A). 

(b) For assessment year 1983-84, the return of income was filed on 
31-8-1983 and Interest under section 139(8) will be charged according 
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to law. Interest under section 215/217 will be charged on the basis 
of the total income computed by us for the period from 1-4-1983 
to 31-8-1984. 

(c) For assessment year 1984-85. the return of Income was filed on 
15-6' 1984 and there Is no llabiUly for Interest under section 139(8). 
Interest under section 215/217 will be charged on the basis of 
the total Income computed by us for the period from. 1-4* 1984 to 
15-6-1985. 

Penalties leviable. If any. under sections 271(l)(a), 271(l)(b). 271(1)(C) and 
273 of the Act are waived. The petitioner is also granted immunity under 
section 245H of the Act from prosecution under any provisions of the Act 
with regard to the case covered by this settlement. 

This order shall be declared void if it is subsequently found by the 
Settlement Commission that the same has been obtained by fraud or 
misrepresentation of facts. 


ANNSZURB-1 

Name of the applicant : M/s Ilnlnbow Metals (India) 

Status Kcgistcrcd Firm 

Assessment year ; l9B2-tS3 

Previous year ending ; S.Y. 2037 

COMPUTATION OF TOTAL INCOME 

Business Income 

Net Profit as per Profit A Loss Account Rs. 22,440 


Add : 

Income-tax 

Rs. 3,313 




Interest paid to partners 

Rs. 28,270 




Office & General expenses 

Rs. 2.000 




Travelling expenses 

Rs. 1.000 

Rs. 

34.583 




Rs. 

57.023 

Add: 

Lump sum addillon, us per para 11 


Rs. 1.00.000 



Total Income 

Rs. 1.57.023 



Round off to 

Rs. 1.57.020 

Less ; 

Tax payable by the finij 


Rs. 

26.053 




Rs. 1.30.967 

Less : 

Interest paid to partners 


Rs. 

28.270 


Divisible Income 


Rs. 1.02.697 
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Order under section 158 oj the Income-tax Act, 1061 
The above Income Is allocated amongst the partne rs as under 
Sr. Name of the Share Projit Interest Total 

No. Partner 




Rs. 

Rs. 

Rs. 

R.G. Brud 

40% 

41,079 

7,408 

48.487 

Ugamben GulraJ 

20% 

20,540 

6,846 

27.386 

Susbllaben SohanraJ 

20% 

20,539 

5,910 

26,449 

C. Ladhajl 

20% 

20,539 

8,106 

28.M5 

Total 

100% 

1,02,967 

28.270 

1,30,967 


ANNBZURE-2 

Name of the applicant M/s Rainbow Metals andla) 

Status Registered Firm 

Assessment year 1083-84 

Previous year ending ; S.Y. 2038 

COMPUTATION OF TOTAL INCOMET 

Business Income 


Net P*roflt as per Profit & Loss Account 


Add : Interest paid to partners 

Rs. 

31,059 

Income-tax 

Rs. 

3,575 

TDS 

Rs. 

702 

Donation 

Rs. 

171 


Rs. 

35,507 

Less .'Income-tax refund as per 



P & L Account 

Rs. 

477 


Rs. 27,611 


Rs. 35.030 


Add : Lump sum’addition, as per 


Rs. 62,641 
para 11. Rs. 1,50,000 

Total Income Rs. 2,12,641 
Rounded ofTtoRs. 2,12,640 


Rs. 40,737 
Rs. 1.71.903 


Less : Tax payable by the Qrm 
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Less : Interest paid to partners Rs. 31,059 

Divisible income Rs. 1.40,844 


Order under section 158 oj the Income-tax Act, 1961 

The above income is allocated amongst the partners as under : 


Sr. 

Name of the parlnerShare 

Profit 

Interest 

Total 

No. 



Rs. 

Rs. 

. Rs. 

(1) 

R.G. Brud 

40% 

56,338 

5,393 

61.731 

(2) 

Ugamben GulraJ 

20% 

28,169 

8,775 

36,944 

(3) 

Sushilaben SohanraJ20% 

28.169 

7.713 

35.882 

(4) 

C. Ladhaji 

20% 

28.168 

9.178 

37,346 


Total 

100% 

1.40.844 

31.059 

1,71.903 


(1906) 134 Taxation 208 (SC) 

IN TOE SUPREME COURT OF INDIA 
(Before Hon'ble Justice Mr. B.P. Jeevan Reddy and 
Hon’ble Justice Mr. S.B. Majmudar) 

Civil Appeal No. 1562 of 1977 and Civil Appeal Nos. 2101-03 

of 1980 

Sii Krishna Pvt. Ltd. etc. 
vs. 

I.T.O. Calcutta and Others 

For the Appellant Jaideep Gupta 

For the Respondent B.B. Abi\)a 

Decided on : 16-7-1996 

REOPENING OF ASSESSMENT — Assessee challenging validity of 
notice issued u/s 148 — Assessment for the year 1959*60 completed 
accepting cash credits declared —While completing assessment for 
1060-61 A.O. noticing creditors to be bogus which included some 
creditors accepted as genuine in the previous year —^Notice u/s 148 
Issued —^Assessee challenging reopening of assessment — Held, enough 
evidence before the A.O. to believe that there was no full and true 
disdosuie of all material facts during the relevant A.T. — Income 
having escaped assessment — Notice for reopening Justified. 

Income-tax Act, 1961 — Sections 147 and 148. 

FACTS 

In the return JUed Jor the A.Y. 1959-60, the assessee had shown certain 
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hundl loons totalling Rs. 8,53,298/- said to have been taken Jrom a number 
of persons. The ITO accepted the averment and made the assessment. During 
the assessment proceedings for the succeedlrxg year 1960-61, the assessee 
again showed hundl loans In a sum of more than Rs. 17 lakhs. The JTO 
enquired Into the truth of the averment and found that many of them were 
bogus claims while some of the alleged lenders were found to be near ' 
relations of directors or principal shareholders of the assessee. The ITO held 
that out of the hundl loans of more than Rs. 1 7 lakhs claimed by the assessee, 
loans totalling Rs. 11,15,275/- were not established to be genuine loans 
and accordingly added that amount as income from undisclosed sources. 
Having regard to the similarity of the claims and the persons who are said 
to have advanced the said unsecured hundl loans durbig the accounting 
year relevant to the A.Y. 1959-60, the ITO issued a notice u/s 148 calling 
uptm the assessee to file a revised return for the A.Y. 1959-60. Immediately, 
upon receiving the said notice, the assessee approached the Calcutta High 
Court byway of a writ petition questioning the validity of the notice on the 
grounds that the ITO had no reasonable ground to believe that income 
chargeable to lax has escaped assessment for the said year on account of 
any omission or failure on his part to make a full and true disclosure of 
all material facts. The writ petition was allowed by a learned single Judge 
whose decision has been reversed in appeal by the Division Bench. This 
court entertained the special leave petitionJlled by the assessee and granted 
leave on 26-7-1977. This court, however, did not stay the proceedings 
pursuant to the tnqiugned notice. It directed that the FTO may proceed to 
complete the assessment proceedings but will not issue a demand notice. 
The ITO has accordingly completed the re-assessment. 

DECISION 

The ITO has submitted a chart showing that out of the unsecured hundl 
loans of Rs. 8,53,298/- claimed by the assessee, ten persons who are said 
to have lent a total amount of Rs. 3,80,000/- were common to both the 
X.Ys. 1959-60 and 1960-61. In other words, these very ten persons are 
said to have advanced loans again during the next year and all the ten 
were found to be bogus lenders as recorded in the assessment proceedings 
relating to A.Y. 1960-61. In the reasons recorded by the ITO as required 
by section 148(2), he had stated clearly that in the course of assessment 
proceedings for the succeeding A.Y., it was that out of the unsecured hund 
loans put forward by the assessee, a large number were found to be bogus 
and that many of the so-called lenders were found to be near relations 
of the directors or the principal shareholders. He stated that similar loans 
are also noticed for the A.Y. 1959-60 and, therefore, he has reason to 
believe that there has been no true and full disclosure of all material facts 
by the assessee for the A.Y. 1959-60 leading to escapement of Income, 
What he meant in the context when he spoke of similar loans being noticed 
for the year In question as well. In such a situation, it is Impossible to 
say that the ITO had no reasonable ground to believe that there has been 
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no full and tme disclosure of all material facts by the assessee during 
the relevant A.Y. and that on that account. Income chargeable to tax had 
escaped aassessinent. Every disclosure Is not and cannot be treated to 
be a true and full disclosure. A disclosure may be a false one or true one. 
It may be a full dlsclsoure or It may not be. A partial disclosure may very 
often be a misleading one. What is required Is a full and true disclosure 
of all material facts necessary for making assessment for that year. In 
iTO vs. Meiualal Divaraka Prasad 176 ITR 529, this court held that If the 
notice Issued u/s 148 Is good In respect of one Item, It cannot be quashed 
under Article 226 on the ground that It may not be valid In respect of 
some other Items. A notice u/s 148, is found to be Justifiable In respect 
of some loans disclosed and not with respect to other loans It Is Invalid. 
For the above reasons, the appeal falls and Is dismissed. 

Cases referred to : 

1. . Barium Chemical us. Company Lam Board (1966 Suppl.) S.C.R. 311 

at 361 - AIR 1967 SC 295 at 324 

2. Calcutta Discount Co. Lid. us. ITO, Companies District-/ Calcutta & Anr. 
(1961) 41 ITR 191 (SC) 

3. Phool Chand Bajranglal vs. ITO (1993) 1161'axatlon 381, 203 ITR 456 
(SC) 

4. Chhungatnal liajpal us. S.P. Challha & Ors. (1971) 79 TlTt 603 (SC) 

5. ntl, / Ward, DisU. VI, Calcutta us. Lakhmanl Mewal Das (1976) 103 
ITR 437 (SC) 

6. cn' .Calcutta us. Burloo Dealers Ltd. (1971) Ta.xatlun xxxt (1), 39 79 
ITR 609 (SC) 

7. lAC pl l.T. us. VIP Industries Ltd. (1991) 191 ITR 661 (SC) 

8. VIP Industries us. lAC (1991) 105 Taxation 112 (Bom.), 187 ITR 639 
(Uoin.) 

9. Central Provinces Manganese Ore Co. Ltd. vs. ITO Nagpur (1991) 105 
Taxation 265. 191 ITR 662 (SC) 

10. ITO vs. Mewalal Divaraka Prasad (1989) Taxation 93(20 - 11, 176 
ITR 529 (SC) 

Pull text of the Judgment is given below : 

JUDGMENT 

(B.P. Jeevan Reddy, J.) 

Civil Appeal No. 1562 of 1977 

This Is an appeal preferred by the assessee against the judgment and order 
of a Division Bench of the Calcutta High Court allowing the writ appeal 
preferred by the Revenue [Income-tax officer. Central Circle-VI and Others) 
against the judgment of a learned Single Judge. The learned Single Judge 
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had allowed the writ petition filed by the assessee questioning the vaHdlty 
of a notice Issued under section 148 read with section 147 of the Income- 
tax Act; 

In the return Oled for the Assessment Year 1959-60, the assessee had 
shown certain hundl loans totalling Ks. 8,53,298/- said to have been taken 
from a number of persons. The Income-tax Offlcer accepted the averment 
and made the assessment. During the assessment proceedings for the 
succeeding year. 1960-61, the assessee again showed hundl loans In a 
sum of more than Rupee seventeen lakhs. The Income-tax OITlcer enquired 
into the truth of the averment and found that many of them were bogus 
claims while some of the alleged lenders were found to be near relations 
of directors or principal shareholders of the assessee. llie Income-tax 
officer held that out of the hundl loans of more than Rupee seventeen 
lakhs claimed by the assessee. loans totally Rs. 11,15.275/- were not 
established to be genuine loans and accordingly added that amount as 
income from undisclosed sources. Having regard to the similarity of the 
claims and the persons who are said to have advanced the said unsecured 
hundl loans during the accounting year relevant to the /vssessnient Years 
1959-60, the Income-tax Officer issued a notice under section 148 calling 
upon the assessee to file a revised return for the Assessment Year 
1959-60. Immediately, upon receiving the said notice, the assessee 
approached the Calcutta Hlgli Court by way of a writ petition questioning 
the validity of the notice on the grounds that the Income-tax Officer had 
no reasonable ground to believe that income chargeable to tax has escaped 
assessment for the said year on account of any omission or failure on 
his part to make a full and true disclosure of all material facts. The writ 
petition was allowed by a learned Single Judge, as stated above, whose 
decision has been reversed m appeal by Ihe Division Bench. This court 
entertained the Special Leave Petition tiled by the assessee and granted 
leave on July 26, 1977. ITils Court, however, did not stay the proceedings 
pursuant to the Impugned notice. It directed that the Income-tax Officer 
may proceed to complete the assessment proceedings but will not issue 
a demand notice. The income-tax Officer has accordingly completed the 
re-assessment. 

Sections 147, 148 and 151, as they stood at the relevant time, read as 
follows : 

*147. Income escaping assessment.- If (a) the Income-tax Officer has 
reason to believe that, by reason of the omission or failure on the part 
of an assessee to make a return under section 139 for any assessment 
year to the Income-tax Officer or to disclose fully and truly all material 
facts necessary for his assessment for that year, income chargeable 
to tax has escaped assessment for that year, or 

(b) notwithstanding that there has been no omission or failure as 
mentioned in clause (a) on the part of the assessee. the Income-tax 
Olllcer has in consequence of information in his possession reason 
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to believe that income chargeable to tax haa escaped assessment for 
any assessment year, 

he may, subject to the provisions of sections 148 to 153, assess or 
re-assess such Income or recompute the loss or the depreciation 
allowance, as the case may be, for the assessment year concerned 
(hereinafter in sections 148 to 153 referred to as the relevant assess¬ 
ment year). 

Explanallon-1. — For the purposes oflhis section, the following shall 
also be deemed to be cases where Income chargeable to lax has escaped 
assessment, namely 

(a) where Income chargeable to tax has been under —assessed; or 

(b) where a such income has been assessed at too low a rate; or 

(c) where such Income has been made the subject of excessive relief 
under this Act or under the Indian income-tax Act. 1922(11 011922); 
or 

(d) where excessive loss or depreciation allowance has been computed. 

Bxplanation-2. — Production before the Income-tax OlHcer of account 
books or other evidence from which material evidence could with due 
diligence have been discovered by the Income-tax OlBcer will not 
necessarily amount to disclosure wlthinlhe meaning of this section. 

148. Issue ojnotice where Inconte has escaped assessment — (1) Before 
making the assessment, re-assessinent or recomputatlpn under section 
147, tile Income-tax ofllcer shall serve on the assessee a notice 
containing all or any of the requirements which may be Included In 
a notice under sub-section (2) of section 139; and the provisions of 
this Act shall, so far as maybe, apply accordingly as If the notice were 
a notice issued under that sub-section. 

(2) llie Income-tax Officer shall, before Issuing any notice under this 
Section, record his reasons for doing so. 

151. Sanction for issue of notice. — (1) No notice shall be Issued under 
section 148 after the expiry of eight years from the end of the relevant 
assessment year, unless the Board is satisfied on the reasons recorded 
by the Income-tax Olhcer that it is a fit case for Uie Issue of such 
notice. 

(2) No notice shall be issued under section 148 after the expiry of four 
years from the end of the relevant assessment year, unless the 
Oommlssioner is satisfied on the reasons recorded by the Income-tax 
onicer that It Is a lit case for the issue of such notice.' 

Section 139 places an obligation upon every person to furnish voluntarily 
a return of hts total Income if such income during the previous year 
exceeded the maximum amount which is not chargeable to income tax. 
The obligation so placed Involves the further obligation to disclose all 
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material facts necessary for his assessment for that year fiilly and truly. 

If at any subsequent point of tlme^ It is found that either on account of 
an omission or failure of the assessee to flle the return or on account 
of his omission or failure to disclose fully and truly all material facts 
necessary for his assessment Cor that year. Income chargeable to tax has 
escaped assessment for that year, the Income-tax OlHcer Is entitled to 
re-open the assessment in accordance with the procedure prescribed by 
the Act To be more precise, he can issue the notice under section 148 
proposing to re-open the assessment only where he has reason to believe 
that on account of either the ommission or failure on the part of the 
assessee to file the return or on account of the ommission or failure on 
the part of the assessee to disclose fully and truly all material facts 
necessary for his assessment for tliat year, income has escaped assess¬ 
ment. The existence of the reason(s) to believe is supposed to be (he check, 
a limitation, upon his power to re-open the assessment. [See the leading 
decision on this subject In Barium Chemicals us. Company Law Boardll 966 
Supppl. S.C.R. 311 at 361 = A.I.R. 1967 S.C.295 at 324)) Section 148(2) 
Imposes a further check upon the said power, viz., the requirement of 
recording of reasons for such re-openlng by the Income-tax Ofllcer. Section 
151 imposes yet another check upon the said power, viz., the Conunlssloner 
or the Board, as the case may be, has to be satisfied, on the basis of the 
reasons recorded by the Income-tax Offlcer. that It Is a fit case for issuance 
of such a notice. The power conferred upon the Income-tax ofRcer by 
sections 147 and 148 Is thus not an unbridled one. It is hedged In with 
several safeguards conceived in the Interest of eliminating room for abuse 
of this power by the assessing ofllcers. The Idea was to save the assessees 
from harassment resulting from mechanical re-opening of assessment but 
thus protection avails only those assessees who disclose all material facts 
truly and fully. 

Coming to the facts of this case, the reasons recorded by the Income-tax 
Oincer for re-openlng the assessment for the year 1959-60 are to the 
following effect ; 

‘In the course of the assessment proceeding for the assessment year 
1960-61 Investigations were made into the unsecured loans of 
Its. 17,32,298/- which was the position of the last day of the accounting 
year relevant to the assessment year 1960-61. These investigations 
disclosed that a large number of. them were Bogus Hundl Loans or 
Loans from near relations of the Directors or principal shareholders. 
Hence, the amounts credited to some of these accounts have been 
assessed as Income from undisclosed Sources to the extent of 
Rs. 11,51,276.00. 

Similar loans are noticed for the assessment year 1959-60 and they 
stand at Rs.. 853,298/- as per Balance Sheet as on 16th April, 1959. 

I have, therefore reasons to believe that by reasons of omission or failure 
on the part of the assessee company to disclose fully and truly all 
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material facts necessary for Its assessment of 1959-60 In regard to 
these accounts, income chargeable to tax has escaped assessment. 

I, therefore, propose action under section 147(a) of I.T. Act, 1961.* 

We may also mention that after hearing this appeal for some time, were 
found it appropriate to look into the relevant record and accordingly made 
the following order on October 10. 1995: 

‘After hearing the appeals for some time, we find it necessary to look 
into the record to satisfy ourselves with respect to the following fact: 

Whether, at the time of issuing of notice under section 148, the I.T.O. 
had material before him showing the persons who have lent the sum 
of Rs. 8,53,298 during the accounting year relevant to assessment 
year 1959-60, were the very same persons who are said to have lent 
rs. 11,51,275 (bogus loans) during the accounting year relevant to 
assessment year 1960-61. and disallowed by Llie I.T.O. in that assessment 
year? 

Adjourned for eight weeks." 

Accordingly, the Income-tax Olilcer has submitted a chart showing that 
out of the unsecured hundi loans of Rs. 8,53,298/- claimed by the assessee, 
ten persons who are said to have lent u tuiul amount of Ks. 3,80,000 were 
common to both the Assessment Years 1959-60 and 1960-61. In other 
words, these very ten persons are said to have advanced loans again during 
the next year and all tlie ten were found to be bogus lenders as recorded 
In the assessment proceedings relating to Assessment year 1960-61. Now, 
the question is cun it be said In the above facts that the issuance of the 
notice under section 148 was nut warranted? Can it be said in the face 
of the above fads that the Income-tax ofllcef had no reason to believe 
(hat on account of the assessee's omlssion/follure to disclose fully and 
truly all material facts necessary for his assessment for that year, income 
chargeable to lax has escaped assessment for that year, in the reasons 
recorded by tlie Income-tax Officer (as required by section 148(2)], he had 
stated clearly tliat in Ihe course of assessment proceedings for Ihe succeeding 
assessment year, it was found that out of the unsecured hundi loans put 
forward by Cite assessee, a large number were found to be bogus and that 
many of the so-called lenders were found to be ,near relations of the 
Directors or the principal shareholders. He stated that similar loans are 
also noticed for the Assessment Year 1959-GO and, therefore, he has reason 
to believe that there has been no true and full disclosure of all material 
facts by the assessee for the Assessment Year 1959-60 leading to escape¬ 
ment of Income. It is not alleged by the assessee that the Income-tax Ofilcer 
had not checked up or tallied the names of the alleged lenders for both 
the assessment years and that he merely went by the fact that there were 
unsecured hundi loans for both the assesmuenl years. In the absence of 
any such allegation - which allegation, if made, could have afforded an 
opportunity to the Income-tax ofilcer to answer the said averment - we 
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must presume that the Income-tax Ofllcer did Hnd that a large number 
of alleged lenders who were found to be bogus during the Assessment Year 
1960-61 were also put forward as lenders during the Assessment Year 
1959-60 as well. Evidently, this Is what he meant in the context, when 
he spoke of 'similar loans' being noticed for the year In question as well. 
Jn such a situation. It Is impossible to say that the Income-tax ofllcer had 
no reasonable ground to believe that there has been no full and true 
disclosure of all material facts by the assessee during the relevant assessment 
year and that on that account. Income chargeable to tax had escaped 
assessment. As we shall emphasise hereinafter, eveiy disclosure Is not 
and cannot be treated to be a true and full disclosure. A disclosure may 
be a false one or true one. It may be a full disclosure or II may not be. 

A partial disclosure may very often be a misleading one. What Is required 
is a full and true disclosure of all material facts necessary for making 
assessment for that year, 'fhls calls for an examination of the decisions 
of this Court analysing and elucidating sections 147 and 148 of Ihe Act. 

The first and foremost is the decision of the Constitution Bench in Calcutta 
Discount Co. Ltd. us. Income-tax Officer, Companies District-!, Calcutta & 
Anr. [(1961) 41 l.T.R. 191). The case arose under section 34 of the Income- 
tax Act [as amended in 1951]. In material particulars, the provisions In 
section 34 were similar to those in section 147. Having regard to the fact 
that It Is the only Constitution Bench decision on the point, it Is necessary 
to examine It In some detail. The Constitullon Bench explained the purport 
of section 34 In the following words : 

To confer Jurisdlcllon under this section to Issue notice in respect 
of assessments beyond the period of four, years, but within a period 
of eight years, from the end of the relevant year two conditions have 
therefore to be satisfied, 'lire first Is that the Income-tax Officer must 
have reason to believe that Income, profits or gains chargeable to 
income-tax have been under-assessed. Ilie second is that he must 
have also reason to believe that such 'under-assessment' has occurred 
by reason of either (i) omission or failure on the part of an assessee 
to make a return of his income under section 22, or (il) omission or 
failure on the part of an assessee to disclose fully and truly all material 
facts necessary for his assessment for that year. Both these conditions 
are conditions precedent to be satisjled before ihe Income-tax Officer 
could havejurisdiction to issue a noticefor the assessment or reassessment 
beyond the period of four years, but within the period of eight years, 
from the end of the year In question....'.The words used are 'omission 
or failure to disclose fully and truly all material facts necessary for 
his assessment for that year.’ It postulates a duty on every assessee 
to disclose fuUy and truly all material facts necessary for his assessment. 
What facts are material and necessary for assessment will differ from 
case to case. In every assessment proceedings, the assessing authority 
will, for the purpose of computing or determining the proper tax due 
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from an assessee, require to know all the facta help him In coming 

to the correct conclusion. From the prlmaiy facts in his possession, 
whether on disclosure by the assessee, or discovered by him on the 
basis of the facts disclosed, or otherwise, the assessing authority has 
to draw inferences as regards certain other (acts; and ultimate^, from 
the primary facts and the further facts inferred from them the authority 
has to draw the proper legal inferences, and ascertain on a correct 
Interpretation of the taxing enactment, the proper tax leviable. Thus, 
when a question arises whether certain Income received by an assessee 
is capital receipt, or revenue receipt, the assessing authority has to 
find out what prlmaiy facts have been proved, what other facts can 
be Inferred from them, and taking all these together, to decide what 
the legal Inference should be... We have, therefore, come to the conclusion 
that while tlie duty of the assessee Is to disclose fully and truly all 
primary relevant facts. It does not extend beyond this.” 

(Emphasis added) 

In that case, the alleged non-disclosure of material facts fully and truly 
- to put It In the words of the court - was the failure of the assessee to 
disclose ‘the true intention behind the sale of the shares”. The assessee 
had stated during the assessment proceedings that the sale of shares 
during the relevant assessment years was a casual transaction In the 
nature of mere change of Investment. The Income-tax OlHcer found later 
that those sales were really in the nature of trading transactions. The case 
of the Revenue was that the assessee ought to have stated that they were 
trading transactions and that his assertion that they were casual trans¬ 
actions, In the nature of change of Investment, amounted to ‘omission 
or failure to disclose fully and truly all material facts necessary for his 
assessment for that Year” within the meaning of section 34. This contention 
of the Revenue was rejected holding that the true nature oj transaction, 
being a matter capable of dllTerent opinions. Is not a material or primary 
fact but a matter of inference and hence, it cannot be said that there was 
an omission or failure of the nature contemplated by section 34 on the 
part of the assessee. Now, what needs to be emphasised is that the 
obligation on the assessee to disclose the material facts - or what are called, 
primary facts - is not a mere disclosure but a disclosure which Is full and 
true. A false disclosure Is not a true disclosure. TTie disclosure must not 
only be true but must be full - ‘fully and' truly'. A false assertion, or 
statement, of material fact, therefore, attracts the Jurisdiction of the 
Income-tax Ofllcer under section 34/147. Take this very case the Income- 
tax OOlcer says that on the basis of Investigations and enquiries made 
during the assessment proceedings relating to the subsequent assessment 
year, he has come Into possession of material, on the basis of which, he 
has reasons to believe that the assessee had put forward certain bogus 
and false unsecured hundi Ipans said to have been taken by him from 
non-existent persons or his (kimmles, as the case may be, and that on 
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that account Income chargeable to tax has escaped assessment According 
to him, this was a false assertion to the knowledge of the assessee. The 
Income-tuOlheer says that during the assessment relating to subsequent 
assessment year, similar loans [from some .of these very persons] were 
found to be bogus. On that basis, he seeks to re-open the assessment. 

It is necessary to remember that we are at the stage of re-openlng only. 
The question is whether. In the above circumstances, the assessee can 
say, with anyjustlflcation, that he had fully and truly disclosed the material 
facts necessary for his assessment for that year. Having created and 
recorded bogus entries of loans, with what face can the assessee say that 
he had tioily and fully disclosed ail material fads necessary for his 
assessment for that year. True it is that Income-tax onicer could have 
investigated the truth of the said assertion - which he actually did in the 
subsequent assessment year - but that does not relieve the assessee of 
his obligation, placed upon him by the statute, to disclose fully and truly 
all material facts. Indubitably, whether a loan, alleged to have been taken 
by the assessee, is true or false, is a material fact - and not an inference, 
factual or legal, to be drawn from given facts. In this case, it is shown • 
to us that ten persons (who are alleged to have advanced loans to the 
assessee in a total sum of Rs. 3,80,000/- out of the total hundl loans 
of Rs. 8,53,296/-] were established to be bogus persons or mere name 
lenders in the assessment procedlngs relating to the subsequent assess¬ 
ment year. Does it not furnish a reasonable ground for the Income-tax 
Officer to believe that on account of the failure - Indeed not a mere failure 
but a positive design to mislead - of the assessee to disclose all material 
factk, fully and truly, necessary for his assessment for that year, income 
has escaped assessment? We are of the firm opinion that it does. It is 
necessary to reiterate that we are now at the stage of the validity of the 
notice under section 148/147. The enquiry at this stage is only to see 
whether there are reasonable grounds for the Income-tax officer to believe 
and not whether the omlsslon/faUure and the escapement of Income Is 
established. It is necessary to keep this distinction in mind. 

A recent decision of this court in Phooi Chand BJranglal vs. Income-tax 
Officer 1(1993) 203 I.T.R 456], we are gratified to note, adopts an identical 
view of law and we are in respectful agreement with it. The decision rightly 
emphasises the obligation of the assessee to disclose all material facts 
necessary for making his assessment fully and truly. A false disclosure, 
it is held, does not satisfy the said requirement. We arc also in respectful 
agreement with the following holding in the said decision : 

‘Since the belief Is that of the Income-tax Officer, the sufficiency of 
reasons for forming the belief Is not for the court of Judge but it is 
open to an assessee to establish that there in fact existed no belief 
or that the belief was not at all a bona fide one or was based on vague. 
Irrelevant and non-speclflc information. To that limited extent, the 
court may look into the conclusion arrived at by the Income-tax Officer 
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and examine whether there was any material available on the rerord 
from which the requisite belief could be formed by the Income-tax Office 
and further whether that material had any rational connection or a 
live link for the formation of the requisite belief.* 

Learned counsel for the assesaee. Sri Gupta placed strong reliance upon 
the decisions of this Court in Chhugamal Rajpal us. S.P. Cholthc & Ors. 
[(1971) 79 ITR 603). Income-lax ojjicer. I Ward, Dlst. VI. Calcutta us. 
Lakhmanl Mewal Das [(1976) 103 ITR 437) and Commissioner oj Income- 
tax, Calcutta us. Burlon Dealers Limited ((1971) 79 ITK 609] as laying down 
propositions contrary to those laid down In Phool Ctiand Bqfranglal. We 
cannot agree. The principle is well-settled by Calcutta Discount and it is 
not reasonable to suggest that any dllTerent proposition was sought to 
be enunciated in the said decisions. Calcutta Discount emphasises repeat¬ 
edly the assessee's obligation to disclose all material fads necessary lor 
his assessment fully and truly In the context of the two requirements - 
called conditions precedent which must be satisfied before the Income- 
tax Officer gets the jurisdiction to re-open the assessment under section 
147/148. This obligation can neither be ignored nor watered down. Nor 
can anyone suggest that a false disclosure satisfies the requirement of 
full and true disclosure. All the requirements stipulated by section 147 
must be given due and equal weight. Finality of proceedings is certainly 
a consideration but that avails one who has fully and truly disclosed all 
material facts necessary for his assessment for that year-and not to others. 
All Ihe decisions relied upon by Sri Gupla have been elaborately discussed 
and distinguished In Phoul Chuiid Uajraiiylal and we fully agree with the 
some. We think it uanecessuiy to repeat those reasons. In particular, we 
agree with the reasons given in Phool Chand Bajranglal for holding that 
the decision of this court in Bwlop dealers must be confined to the 
particular fact-situation of that case and that it cannot be construed to 
be of universal application irrespective of lire facts and circumstances of 
the case before the Court. 

11 Is brought to our notice that certain other decisions of this Court have 
rightly emphasised the requirement of full and true disclosure and have 
held that failure or omission to do so, legitimately attracts the power under 
section 147. In Inspecting Assistant Commissioner of Income-tax os. VIP 
IndustrU>s Limited [(1991) 191 ITK 661), a three-Judge Bench had this to 
say : 

‘After hearing learned counsel for both the parties, we are unable to 
uphold the order of the High Court. It appears that, subsequently, 
facts have come to the notice of the Income-tax Department that the 
facts disclosed in the return are not a true and correct declaration 
of facts. In that view of the matter, we set aside the order of the High 
Court passed In Writ petition No. 1634 of 1988 vrith Writ petition No. 
2919 of 1988 (VIP Industries us. Inspecting Assistant Commissioner 
(1991) 167 ITK 639 (Bom.)), and send the case back on remand to 
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the Income-tax Ofllcer for a decision in accordance with law after giving 
an opportunity of hearing to the parties concerned. 

The special leave petitions are disposed of.* 

In Central Provinces Manganese Ore Co. lAd. vs. Income-tax Officer, Nagpur 

[(1991) 191 ITR 662] again, this Court observed : 

*The only quesUon which arises for our consideration is as to whether 
the two conditions required to confer Jurisdiction on the Income-tax 
Omcer under section 147(a) of the Act have been satislled in this case. 
The first is that the income-tax officer must have reason to believe 
that the Income chargeable to income-tax had been under-assessed 
and the second that such under-assessment has occurred by reason 
of omission or failure on the part of the assessee to disclose fully and 
truly all material facts necessary for its assessment for the year 
1953-54. 

So far as the first condition is concerned, Ihe Income-tax Officer, in 
his recorded reasons, has relied upon the fact us found by the Clistoms 
Authorities that the appellant had under-invoiced the goods it ex¬ 
ported. It is no doubt correct that the said finding may not be binding 
upon the income-tax authorities but it can be a valid reason to believe 
that the chargeable Income has been under-assessed. The (Inal outcome 
of the proceedings Ls nut relevant. What is relevant is the existence 
of reasons to make the Income-tax Ofllcer believe that there has been 
under-assessment of the assessee’s income for a particular year. We 
are satisfied that the first condition to invoke the Jurisdiction of the 
Income-tax Officer under section 147(a) of the Act was satisfied. 

As regards the second condition, the appellant did not produce the 
books of account kept by them at their head office in London nor the 
original contracts of sale which were entered into at London with the 
buyers. 'ITie appellant did not produce before the Income-tax officer 
any of the accounts which related to Cite foreign buyers. No reasons 
were given for the supply of manganese ore at a rate lower than the 
market rate. It is for the assessee to disclose all the primary facts 
before the Income-tax Ofllcer to enable him to account for the true 
Income of the assessee. 'fhe proven charge of under-invoicing per se 
satisfied the second condition. The appellant's assessable income has 
to be determined on the basis of the price received by it for the goods 
exported. If the true price has not been disclosed and there was under¬ 
invoicing, the logical conclusion prfmo facie is that there has been 
failure on the part of the appellant to disclose fully and truly all material 
facts before the Income-tax Officer. We are, therefore, satisfied that 
both the conditions required to attract the provisions of section 147(a) 
have been complied with in this case.' 

In Income-tax Officer vs. Meivalal Divarka Prasad (176 ITR 529). this Court 

held that if the notice Issued under section 148 is good in respect of one 
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Item.it cannot be quashed under Article 226 on the ground that It may 
not be valid In respwct of some other Items. We noed not, however, dilate 
on this aspect for the reasons that no argument has been urged before 
us to the effect that since the notice under section 148 is found to be 
Justifiable in respect of some loans disclosed and not with respect to other 
loans, It Is invalid. 

For the above reasons, the appeal falls and is dismissed With costs. 
Advocate's fee Rupee ten thousand consolidated. 

dull Appeal Nos. 2101-03 oj 1980 

No separate arguments have been addressed in these appeals obviously 
because the decision In Civil Appeal No. 1562 of 1977 would govern these 
cases as well. For the reasons given for dismissing Civil Appeal No. 1562 
of 1977. these appeals are also dismissed. 

No costs. 


(1896) 134 Taxation 220 (SC) 

IN THE SUI»REME COURl' OF INDIA 
(Before Hon'ble Justice Mr. B.P. Jecvan Reddy & 

Hon'ble Justice Mr. Suhas C. Sen) 

Civil Appeal Nos. 1595 to 1634 of 1977 
Committloner of Income-tax, Gujarat 
▼a. 

Shrl Udayan Chinubhai & Ora. etc. 

For the Appellant Dr. V. Oaurishankar 

For the Respondent Samuel Parekb 

Decided on 20-8-1996 

BUSINESS EXPENDITURE — Partition of HUF giving one share to wife 
of karta and one share each to the three sons — Wife and sons also 
inheriting certain liabilities Incurred by the karta — Claim of the 
assessee for payment of Interest on the liabilities taken over — Claim 
denied since not directly related to earning of income — Assessee 
claiming liabilities taken over by an overriding title in regard to 
payment of Interest — Held, Interest not directly relatable to the 
income earned — Interest not allowable. 

Income-tax Act, 1922 — Section 12(2). 

Indian Trust Act, 1882 — Section 94. 

FACTS 

The relevant A.Ys. were 1951-52, 1952i53 and 1954-55 to 1961-62. Sir 
Chinubhai Madhaulal had Jlled a'sult in the High Court of Bombay In 1948 
against hts three sons and his wife Lady Tanumatl Chinubhai and also hla 
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mother Lady Sulochana Chlnubhal claiming severance of the Joint status 
qf the undivided Joint Hindu famUy qf the plantiff and the defendants. The 
family had considerable movable and Immovable properties. There were also 
varlpua debts and liabilities of Sir Chlnubhal who was the karta of the Joint 
family. With a view to settle these disputes and differences between the 
parties, ShrHCiL MunshU Advocate was appointed sole arbitrator. A dtneetton 
was given by the court that the defendants will not be permitted to challenge 
the debts and ItabUttles as Auyavaharlc or Illegal or tneurred for U(ega( or 
Immoral purposes. In other words, the defendants will not be entitled to 
say that these debts were not payable by and binding on the Joint family. 
The court further directed that as far as practicable. Shrt Munshl would aUot 
to the plaintiffs and also to the defendants such debts. Habllities, claims 
and demands as related to the properties and businesses coming to the 
respective shares of the parties. Under these awards certain properties were 
given to Sir Chlnubhal and certain olher properties were given to Lady 
Tanumatl and her three sans. The debts were similarly delermlned and 
certain liabilities were to be taken over by Sir Chlnubhal Madhaolal and 
others by Lady Tanumatl and her three sons. There was no separate 
allocation either of the assets or the Habilitles amongst Lady Tanumatl and 
her three sons. Lady Tanumatl and her three sons could not be treated as 
an Hindu Undivided Family. The original HUF had no existence. In view 
qf the decision of this court, assessments were made in the case of Lady 
Tanumatl and her three sons tn the stotus of individuals and not as an 
HUF. The claim of the assessees In the individual assessments was that 
the assessees had to pay interest on various llabUtttes taken over by them 
and these Interest payments should be considered as diversion of their 
Income from properties by an overriding title. It may be mentioned that the 
income of the assessees consisted of Income from immovable property, 
business Income and Income from other sources. Some of the debts were 
secured against immovable properties. The TTO In working out the property 
income, allowed these Interest payments as admissible deductions. However, 
he was of the view that the other Interest could not be allowed as deductions. 
Ths assesses also made a claim that Interest payments should be allowed 
as deduction u/s 12(2) of the Indian I.T. Act, 1922 because these Interests 
had to be paid solely for the purpose of making or earning income. The TTO 
held that there uxxs no nexus between payment of Interest and earning of 
the Income. Merely because the liabilities and the assets were Inherited 
together from an ancestor or received as a result of partition. U did not follow 
that the Interest was payable for earning the income. It was further pointed 
out by the iTO that the ossessee had not even proved that the Habilitles 
were Incurred by the previous owner or by the family before Its partition 
to purchase the Income yielding assets. The Tribunal on further appeal 
rejected the contention of the assesses that there had been diversion of 
income by overriding title and also that the real income of the assesses must 
be determined c(/ter deduction of all the interest payments. The Tribunal 
came to the conclusion that there was no overriding title or diversion of income 
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as a whole In this case. Inlerests paid on these debts were not considered 
allowable In the case oj the assessment of the HUFbeJore partition. Aggrieved 
by the decision of the Tribunal, the assesses prayed for reference of the 
questions qf law to the High Court The High Court answered questions In 
favour of the assesses and against the Revenue. In this sense, the Hon’ble 
High Court held that the assessee held the property for the benefit of the 
creditors to the extent necessary to scUIsfy the Just demands of the creditors 
In terms of section 94 of the Indian Trusts Act, 1882. 

DECISION 

In our view, the High Court overlooked the fact that the position of the 
creditors was not strengthened In any way by virtue of the partition that 
had taken place. It is true that the award given by the arbitrator was 
followed up by a decree in terms of the award. That, however, did not 
alter the position of the creditors in any way. There was considerable doubt 
whether the sons were liable to pay the Avyavaharlc debts of tlie father. 
After the award of the arbitrator, these questions could not be raised by 
the sons. The arbitrator, had given a finding that these debts will have 
to be paid, 'lliereforc, the wife and the sons were liable to pay a portion 
of these debts which were allotted to them. But the High Court overlooked 
the fact that these debts were not a charge upon the HUP properties before 
the partition took place. The position continued to be the same after the 
partition. If a man incurs a debt, he may have to pay the debt and till 
the debt is paid in full, he may have to pay interest on that debt. But 
whether the interest is allowable as a deduction or not will depend upon 
the provisions of the I.T. Act. No question of diversion of Income by 
overriding title can arise in a case like this. A man has lo pay his debts 
out of this income. Merely because of the liability to pay the debts, it cannot 
be said that the Income from Ihc assets that he received on partition stood 
diverted by overriding tllle of llie creditors. Tl»e Tribunal has rightly pointed 
out that the assessees were al liberty to spend the income from the assets 
allotted to them as they liked. The creditors could not Insist that the debts 
had to be cleared before spending any money out of the income received 
by the assessee from Ihc assets, 'llie court also failed to see how the 
provisions of section 94 of Indian Trusts Act, 1882 can apply to the facts 
of this case. It has not been shown that after partition,the assessee did 
not have the entire beneficial interest in tlie properties allotted to him. 
It cannot be said that the creditors had any interest in these properties 
in any manner, if a man takes a loan slmpliciters the creditors do not 
acquire any interest in the properties of the debtor. In this case, all that 
has happened is Utat as a result of the partition, the assessees had been 
allotted certain properties of the Joint family. Some of the liabilities of the 
joint family have also twen allotted to the assessees. The interest payable 
in respect of these debts and liabilities w^ll have to be paid by the assessees. 
It may be paid out of the Income of the assets received on partition or 
otherwise. Ihere is no obligation to pay the debts out of any particular 
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asset It cannot be said that the creditors had acquired any beneficial 
interest in any of the properties allotted to the assesses or that the property 
was held for the benefit of the creditors. The illustration to section 94 
merely embodies the principle that a man must be just before be is 
generous. A man cannot give away ail his properties by Will without making 
any provision for payment of his debts. The executor of a Will also cannot 
lawfully distribute the assets of the testator to the legal heirs without first 
having paid the debts of Uie testator in full. Section 325 of the Indian 
Succession Act, 1925 provides that the debts of every description must 
be paid before any legacy. But his is not a case of distribution of legacy 
by an executor at all The assessce as a member of the joint HUF had interest 
ki the properties even before the partition took place. After partition he 
received his share of the properties as of right. This is not a case of 
distribution of assets of a testator among the legatees without payment 
of the debts Incurred by the testator. In our view, in the facts of this case, 
the principles contained in section 94 of the Indian Trusts Act cannot 
be Invoked. The assets received by the assessees on partition were not 
held by them in trust, constructive or otherwise, for the benefit of the 
creditors. The income of an assessce has to be computed in the manner 
laid down under the I.T. Act. The Act of 1922 bad madejslaborate provisions 
for classification of income under various heads and the deductions 
permissible under each head. The assessee's claim, in effect, is what Is 
not permissible in law as deduction under any of the heads will have to 
be allowed as a deduction on the principle of real Income of the assessee. 
If a man incurs debts in his business and has to pay Interest thereon, 
then such interest will be deductible. But If a person with salary Income 
only Incurs a debt, then interest on such debt cannot be allowed as 
deduction In computation of salary Income on any principle of real Income. 
Even if a man has business Income, then unless it can be established 
that the loan was obtained for business purposes, question of deduction 
of interest paid on the loan from the business from cannot arise, lire 
assessee as a member of the Joint family, after partition, was allotted his 
share of the joint properties as well as some of the debts. The principles 
of computation of income will not change in any way because of the 
partition. If the HUF could not gel any deduction on account of payment 
of Interest on these loans, there is no principle on the basis of which a 
member of the Joint family alter partition will get deduction for payment 
of Interest on the loans. The income from the family properties will not 
stand reduced by payment of interest to tlie creditors in the eye of law. 
For the reasons aforesaid, we are of the view that these appeals must 
succeed. All the three questions are answered in the alllrmatlve and in. 
favour of the revenue and against the assessee. 

Cases referred to : 

1. Joint Family of Udayan Chtnubhai, etc. vs. CIT, 63 ITK 416 (GuJ.) 

2. Pondicherry Railway Co. Lid. vs. CIT Madras 5 ITC 363 
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3. Oreaham I4fe Assurance Society us. Styles (1892) A.C. 309 315 

4. Rqja Bejoy Singh Dudhurta us. CTT, 1933 (1) ITR 135 

5. err Bombay City-II vs. SUaldas Ttrathdas. 41 ITR 367 (Bom.) 

6. Mott Lai Chhadamt Lai Jatn us. CiT(1991) 102 Taxation 458, 190 ITR, 
1 (SC) 

Full taxt of the Judgment ie given below : 

JUDOMENT 

(Sohas C. Sen, J.) 

The lYlbuna] referred the following questions of law to the Gujarat High 
Court at the Instance of the assessee 

“(1) Whether of the facts and In the circumstances of the case and 
particularly In view of the facts that 

(a) on partial partition of the HUF the assessee received not only 
assets but also certain liabilities of the HUF and 

(b) the income Drom the assets received on the partition had been 
considered in computing the total income of the assessee, 

the Tribunal was right in hoiding that a part of the interest In respect 
of amounts due to unsecured creditors should not be allowed either 
by way of an over-riding title or otherwise? 

(2) Whether, on the facts and in the circumstances of the case, the 
Tribunal was right in holding that such Interest as was disallowed 
was not admissible deduction u/s 12(2) of the l.I.T. Act, 1922? 

(3) Whether, on the facts and In the circumstances of the case, the 
Tribunal was rightin hoiding that the said Interest should not be taken 
into account while determining the real Income of the appellant?” 

The relevant years of assessment were 1951-52, 1952-53 and 1954-55 
to 1961-62. The High Court answered question Nos. 1 and 2 In favour 
of the assessee and against the Revenue. 

The facts of the case as recorded by the lYibunal In tts appellate order 
dated 22-11-1972 were as follows. Sir Chlnubhal Madhavlal had filed a 
suit In the High Court of Bombay in 1948 against his three sons, Udayan 
Chlnubhal, Klrtidev Chlnubhal, Achyut Chlnubhal and his wife Lady 
Tanumatl Chlnubhal and also his mother Lady Sulochana Chlnubhal 
claiming severance of the joint status of the undivided Joint Hindu Family 
of the plaintiff and the defendants. The family had considerable movable 
and Immovable properties. There were also various debts and liabilities 
of Sir Chlnubhal who was the karta of the Joint family. Some debts were 
also incurred by Udayan Chlnubhal and* Lady Tanumatl for maintenance 
and support and/or education of some of the defendants. With a view to 
settle these disputes and diflerences between the parties, Shii K.M. 
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Munshl, Advocate was ap[>olnled sole arbitrator. A direction was given 
by the'Court that the ^lefendants will not be permitted to challenge the 
debts and liabilities as Avyavaharlc or Illegal or Incurred for illegal or 
Immoral purposes. In other words, the defendants will not be entitled to 
say that these debts were not payable by and binding on the Joint family. The 
Court also directed that Shrl Munshl should ascertain and determine the 
debts, liabilities, claims and demands which were binding on the Joint 
family and also determine whetlier any of these debts and liabilities etc. 
were to be taken over by the defendants. The Court further directed that 
as far as practicable, Shrl Munch! would allol to the plaintiffs and also 
to the defendants such debts, liabilities, claims and demands as related 
to the properties and businesses coming to the respective shares of the 
parties. 

Shrl Munshl gave an Interim award on 23-8-1950 which followed by a 
flnal award of 15-6-1951. Under these awards, certain properties were 
given to Sir Chlnubhal and certain other properties were given to Lady 
Tanumatl and her three sons. 'Ihe debts were similarly determined and 
certain liabilities were to be taken over by Sir Chlnubhal Madhavlal and 
others by Lady Tanumatl and her three sons. 'I'here was no separate 
allocation either of the assets or the liabilities amongst Lady Tanumatl 
and her three sons. 

In the case of Joint Family of Udayan Chlnubhal, elc. vs. Commissioner 
of Income-tax. Cujarat (63 ITR 416), a question arose as to whether Lady 
Tanumatl and her three sons constituted a Hindu Undivided Family. The 
dispute came up to this Court and it was held that after a decree In terms 
of the award of Shrl Munshl was passed. Lady Tanumatl and her three 
sons could not be treated as an Hindu Undivided Family, llie original 
Hindu Undivided Family had no existence, Tanumatl and her three sons 
did not succeed to the properties of the HUF but were allotted their 
respective shares of properties which were held by them as tenants in 
common. 

In view of the decision of this Court, assessments were made In the ctme 
of Lady Tanumatl and her three sons in the status of individuals and not 
as an HUF. The claim of the assessees In the individual assessments was 
that the assessees had to pay interest on various liabilities taken over 
by them and these Interest payments should be considered as diversion 
of their Income from properties by an overriding title. It may be mentioned 
that the income of the assessees consisted of Income from immovable 
property, business income and Income from other sources. Some of the 
debts were secured against Immovable properties. The Income-tax Olllcer 
In working out the properly income, allowed these Interest payments as 
admissible deductions. However, he was of the view Uiat the other Interests 
could not be allowed as deductions. 

The assessee also made a claim that Interest payments should be allowed 
as deduction under section 12(2) of the Indian Income-tax Act, 1922 



236 


TAXATION RETORTS 


[Vol.lS4 


because these interests had to be paid solely for the purpose of making 
or earning income. The Income-tax OfRcer held that there was no nexus 
between payment of interest and earning of the income. Merely because, 
the liabilities and the assets were inherited together from an ancestor or 
received as a result of partition, it did not follow that the Interest was 
payable for earning the income. It was further pointed out by the Income- 
tax Officer that the assessee had not even proved that the liabilities were 
Incurred by the previous owner or by the family before its partition to 
purchase the income-yielding assets. 

llie case of the assessee was placed before the Income-tax OHlcer In another 
way. It was argued that the coparceners were entitled to their shares in 
the assets of the Joint family at the time of partition. But what they received 
were assets attached with the liabilities and the real income was only that 
income which remained after payment of Interest for such liabilities. This 
argument was also rejected by the Income-tax Officer. 

I'he assessee went up tii appeal to the Appellate Assistant Commissioner 
who was of the view that llie interest payable on debts due to secured 
creditors were to be allowed as deduction under section 9(l)(iv) of the Indian 
Income-tax Act, 1922. but Interest payable to unsecured creditors did not 
qualify fur deduction. 

The Appellate Assistant Commissioner also rejected the contention of the 
assessee that some of assets had been purchased by raising loans because 
there was no evidence to prove this contention. The assessee also claimed 
allowance of interest against income from dividends. The Appellate Assistant 
Commissioner held tlial in the absence of clear evidence, this claim could 
also not be allowed. Similarly, the claim for allowance of interest against 
Income from deposits were disallowed on the ground that the deposits 
were not made by raising any loan. Dealing with the oilier arguments 
advanced on behalf of the assessee, the Appellate Assistant Commissioner 
found that the liabilities taken over by Lady Tanumatl and her sons were 
not necessarily incurred In acquiring the assets from which the assessee 
derived income. Unless there was a connection between the expenditure 
incurred and the Income earned, the clahn of Interest could not be allowed. 
The Appellate Assistant Commissioner further noted that the partition had 
not brought about any change in the nature of ownership of the properties. 
Tanumatl and her sons had interest in the properties even before the 
partition as members of the Joint family.'llie Karta as well as the coparceners 
of the Hindu Undivided Family were liable for the debts of the HUF. He 
also rejected the contention that there had been diversion of income by 
overriding title. Merely because liabilities and assets were inherited from 
an ancestor or received on partition, the Interest paid on liabilities could 
not qualify for deduction against income from assets under the head ‘other 
sources’. 

The Tribunal on further appeal rejected the contention of the assessee 
that the had been diversion of income by overriding title and also that 
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the real Income of the assesses must be determined alter deduction of 
all the Interest payments. The Tribunal held that the facts of the case 
did not show that the debts were automatically dovetailed with the HUF 
properties which the sons or the wife had received on partition. It was 
not as if the sons acquired the properties subject to overriding claim In 
respect of the family debts which had been allotted to them. Tanumatl 
and sons could not have been prevented from using the Inronie in any 
way they liked. No creditor had specific overriding claim in respect of any 
particular Income. The TVibunal came to the conclusion that there was 
no overriding title or diversion of income as a whole in this case. The 
Tribunal, however, held that the argument based on the concept of real 
income had no basis on the facts of this case. There could be no doubt 
that had the debts been discharged before partition, the asscls coming 
to the share of the assessee would have been much smaller and Income 
from such assets would also have been much less. The Tribunal pointed 
out that the debts had been incurred before partition. Interests paid on 
these debts were not considered allowable in the case of the assessment 
of the HUF before partition. The fact that there was a partition did not 
give the creditors any better or more effective title. On the contrary, the 
sons were in a general way responsible for the payment of the debts of 
their fatiier. This fact would nut create any nexus between the claim of 
the allowance of the interest and the income derived by the sons from 
properties received on partition. The members had used the Income as 
they liked as the creditors could not have raised any objection to such 
expenditure. The claims of the creditors were of a general nature. The 
creditors could not prevent Uie sons from getting the HUF properties on 
partition without satisfying the debts. 

Aggrieved by the decision of Ihe Tribunal, the assessee prayed for reference 
of the questions of law set out hereinabove to the High Court. After an 
elaborate discussion of fads and law, the High Court answered questions 
In favour of the assessee and against the Revenue. The High Court was 
of the view that when a partition took place, provisions had to be made 
for the discharge of pre-partition debts of the father. If, for some reasons, 
provision for discharge of liabilities had not been made or could not be 
made, the persons who get the properties on partition held that properties 
In their hands subject to the liability to satisfy the demands of the creditors. 
In this sense, the assessee held the property for the benefit of the creditors 
to the extent necessaiy to satisfy the Just demands of the creditors in 
terms of section 94 of the Indian 'iVusts Act, 1882. 

The High Court was also of Uie view tliat certain properties which formed 
part of a Baronetcy Trust, were partitioned between the father on the one 
hand and the mother and the sons on the other. The properties were trust 
properties. A consent decree was passed and an arbitrator was appointed. 
Under the terms of the consent decree and arbitrator's award, some of 
the debts of the family were allotted to tiie mother and the sons. According 
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to the High Court under the doctrine of pious obligations, the asseasees 
were liable to pay the debts of the father. Apart from this liability under 
the award of the arbitrator, the assessee undertook the liability to discharge 
the debts. The provision under the Hindu Law, Indian Trusts Act. the terms 
of the consent decree and the arbitrator's award created an overriding 
title In favour of the creditors to have their liabilities paid from the assets 
which came Into the hands of the assessee. Therefore, the Interest paid 
to unsecured creditors out of the assets received by the assessee on partial 
(lartltlon were diverted by overriding title and did not form part of the 
real Income of the assessee. 

In'our view, the High Court overlooked the fact that the position of the 
creditors was not strengthened in any way by virtue of the partition that 
had taken place. It is true that tlie award given by the arbitrator was 
followed up by a decree In terms of the award. That, however, did not 
alter the position of the creditors in any way. There was considerable doubt 
whether the sons were liable to pay the Avyavaharic debts of the father. 
After the award of the arbitrator, these questions could not be raised by 
the sons. The arbitrator, had given a finding that these debts will have 
to be paid. Therefore, the wife and the sons were liable to pay a portion 
of these debts which were allotted to them. But the High Court overlooked 
the fact that these debts were not a charge upon the HUF properties before 
the partition look place. The position continued to be the same after the 
partition. If a man incurs a debt, he will have to pay the debt and till 
the debt is paid in full, he may have to pay Interest on that debt. But 
whether the interest Is allowable as a deduction or not will depend upon 
the provisions of the l.T. Act, No question of diversion of income by 
overriding title can arise in a case like this. A man has to pay his debts 
out of his income. Merely because of the liability to pay the debts, it cannot 
be said that the Income from the assets that he received on partition stood 
diverted by overriding title to the creditors, 'llie Tribunal has rightly pointed 
out that the assessees were at liberty to spend the Income from the assets 
allotted to them as they liked. The creditors could not insist that the debts 
had to be cleared before spending any money out of the Income received 
by the assessee from the assets. 

We also fail to see how the provisions of section 94 of Indian Trusts Act, 
1862 can apply to the facts of this case. Section 94 which has since been 
repealed by the Benainl Transactions (Prohibition) Act, 1988 with effect 
from May, 19,, 1988 stood as under at the material time 

‘94. Constructive trusts in cases not expressly provided for.- In any case 
not expressly prbvided for.- In any case not coming within the scope of 
any of the preceding sections, where there is no trust, but the person 
having possession of property has not the whole beneficial Interest therein, 
he must hold the property for the benefit of the persons having such 
Interest, or the residue thereof (as the case may be), to the extent necessary 
to satisfy their Just demands. 
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Illustrations 

(a) A. an executor, distributes the assets of his testator B to the legatees 
without having paid the whole ofB's debts. The legatees hold for the benefit 
of B's creditors, to the extent necessary to satisfy their Just demands, the 
assets so distributed. 

(b) j£X XXX X X 

(C) X X XXX X X 

It has not been shown that after partltlon.the assessee did not have the 
entire benellcial Interest in the properties allotted to him. It cannot be 
said that the creditors had any interest In these properties in any manner. 
If a man takes a loan slmpllclter the creditors do not acquire any Interest 
In the properties of the debtor. In this case, all that has happened Js that 
as a result of the partition, the assessees had been allotted certain 
properties of the Joint faintly. Some of the llabllllles of the Joint family 
have also been allotted to the assessee. Ihe Interest payable in respect 
of these debts and liabilities will have to be paid by the assessees. It may 
be paid out of the Income of the assets received on partition or otherwise, 
lliere is no obligation to pay the debts out of any particular asset. It cannot 
be said that the creditors had acquired any beneHcial Interest in any of 
the properties allotted to the assessee or that the property was held for 
the benefit of the creditors. 

The Illustration to section 94 merely embodies the principle that a man 
must be Just before he Is generous. A man cannot give away all his 
properties by Will without making any provision for payment of his debts. 
The executor of a Will also cannot lawfully distribute the assets of the 
testator to the legal heirs without first having paid the debts of the testator 
In full. Section 325 of the Indian Succession Act, 1925 provides that the 
debts of every description must be paid before any legacy. But this Is not 
a case of distribution of legacy by an executor at ail. The assesses as a 
member of the Joint HUF had interest In the properties even before the 
partition took place. After partition he received his share of the properties 
as of right, llils Is not a case of distribution of assets of a testator among 
the legatees without payment of the debts Incurred by the testator. In 
our view, in the facts of this case, the principles contained in section 94 
of the Indian lYusts Act cannot be invoked. The assets received by the 
assessees on partition wefe not held by them In trust, constructive or 
otherwise, for the benellt of the creditors. 

The next point urged on behalf of the respondent is that under the doctrine 
of pious obligation of a son to pay the debts of his father which Is well- 
recognised under Hindu Law^ the sons were liable to pay the debts of 
their father. Apart from this, under the award of the arbitrator and the 
decree, the assessee was legally bound to discharge the debts which was 
apportioned to them to pay. The Interest accruing on these debts were 
also to be paid by the assessee. In real terms, the assessee held the 
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properties for the benellt of the creditors to the extent It was necessary 
to satisfy the debts of the creditors. It was argued that what is taxed under 
the Income-tax Act is the real income of the assessee. Having regard to 
the facts and circumstances under which the assessee came to own and 
possess the properties after partition of the HUP, the assessee could not 
have disclaimed the debts apportioned to him for payment. Since interests 
on the debts had to be paid out of the Income of the prop)erUes allotted 
to the assessee on partition, the income had to be reduced by the amount 
of Interest the assessee had to pay to the creditors. 

llils argument runs against the basic principles of the Income-tax law. 
The income of an assessee has to be computed in the manner laid down 
under the l.T. Act. The Act of 1922 had made elaborate provisions for 
classification of Income under various heads and the deductions permis¬ 
sible under each head. 'Hie assessec's claim, in effccl, is what is not 
permissible in law as deduction under any of the heads will have to be 
allowed as a deduction on the principle of real income of tlie assessee. 
If a man incurs debts in his business and has to pay Interest thereon, 
then such interest will be deductible. Bui if a person with salary Income 
only Incurs a debt, then Interest on such debt cannot be allowed as 
deduction in computation of salary Irtconie on any principle of real Income. 
Even if a man has business income, then unless it cun be established 
that the loan was obtained for business purposes, question of deduction 
of interest paid on the loan from the business from cannot arise. Whether 
the assessee is a company or an individual or an HUP is quite immaterial 
for this purpose, 'lire Tribunal has pointed out that the HUP could not 
get any deduction irt its assessment on account of payment of Interest 
on these loans. The position after partition of the Joint family remains 
the same. The assessee as a member of the joint family, after partition, 
was allotted his share of the joint properties as well as some of the debts. 
Tire principles of compulalioii of Income will not change In any way because 
of the partition. If the HUP could not gel any deduction on account of 
payment of interest on these loans, there is no principle on the basis of 
which a member of the joint family after partition will gel deduction for 
payment of interest on the loans, lire income from the family properties 
will not stand reduced by payment of interest to the creditors In the eye 
of law. 

The position can be viewed from another angle, llie assessee has not 
received any conditional gift or bequest from any person in this case. The 
true effect of partition of the joint family property is that each coparcener 
gets a speclflc property in lieu of his undivided right in respect of the 
totality of the properly of the family. IV.N. Sarin us. AJIX Kumar Poplai, AIR 
1966 SC 432). What the assessee has obtained in this case is by virtue 
of his right in the joint family properties. He has also been allotted some 
of the family debts to pay. I1ie incoide that he earns from the properties 
is his own Income. When he pays interest out of that income, the Interest 
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will be Income In the hand of Uie creditor. The income from the property 
Itself can never be treated as the Income of tlie creditor. What the creditor 
gets is Interest income. The assesses pays Interest out of his own Income. 
This Is a perfectly simple case. 

Lord Scrutton In the case of The Commissioners of Inland Revenue vs. 
Paterson, 9 Tax Cases 163. dealing with a case where a debtor bought 
property with borrowed money and charged the proceeds of the property 
in favour of the creditors to repay the debt, observed*.... I may ask. If 
they are not Income of the debtor whose Income are they?.... Whose Income 
was it that paid those debts? It seems to me that In any ordinary sense 
It was the Income of the debtor, the lady, which discharged the debts and 
which she was obliged to allow to be used to discharge the debts by the 
charge she hadf given on that income to the creditor.* Ix>rd Scrutton 
concluded by saying, ‘It appears to me, if It Is not the debtor's Income, 
It must be the creditor's Income, and I am not sufficiently topsy-turvy 
to think of a creditor discharging debts due to him out of his own Income.* 
In the case of Paterson (supra), a charge was created on the property from 
the Income of which the debt was paid. In the case before us, there Is 
not even a charge. It Is as simple case where (he assessee has paid Interests 
on loans in the relevant years of assessment. The interests may have been 
paid out of Income derived from tlie property allotted to Die assessee on 
partition of the Joint family property. But what was received by the assessee 
out of the assets was his own Income. 

The assessee will have to bear the burden of the liabilities that have been 
allotted to him. Tlie Interest on the loans will have to be paid to the creditors. 
But such payment will only be application of Income. I'he Income from 
the assets were received by tlie assessee. Payment to the creditors may 
have been made out of that Income. The application of the income will 
not In any way alter the character of the Income received by the assessee. 

In the leading case of Pondicherry Rallu/ay Co. Lid. vs. The Commissioner 
of Income-tax, Madras, 5 I.T.C. 363, It was observed by Lord Macmillan:- 

*But profits on their coming into existence attract tax at that point 
and tlie revenue is not concerned with the subsequent application of 
the profits.* 

It was reiterated that tlie principle to be applied In cases like these was 
laid down by Lord Chancellor Halsbuiy in Gresham Life Assurance Society 
vs. Styles (1892) A.C. 309 at p. 315 : 

The thing to be taxed*: said his Lordship, Is the amount of profits 
or gains. The word ‘profits* I tlilnk Is to be understood In Its natural 
and proper sense-ln a sense which no commercial man would mis¬ 
understand. But once an Individual or a company has in that proper 
sense ascertained what are the profits of his business or his trade, 
the destination of those profits or the charge which has been made on 
those profits by previous agreement or otherwise Is perfectly imma¬ 
terial.* 
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The Tribunal has found as a fad that the assessee was free to spend the 
Income received from the assets as he liked. It Is dinicult to see how this 
Income was not the real income of the assessee. 

Strong reliance was placed on behalf of the assessee before the High Court 
as well as this Court on the decision of the Judicial Committee of the 
Privy Council in the case of Raja Bejoy Singh Dudhuria us. Commissioner 
of Income-tax, Bengal (1993 (1) IT'R 135). There the Raja was the assessee. 
He had succeeded to the family ancestral estate on the death of his father. 
His step-mother brought a suit for maintenance against him which ultimately 
resulted In a consent decree by which the Raja was directed to make a 
monthly payment of a fixed sum to this step-mother. This payment was 
declared a charge on the ancestral estate In the hands of the Raja. In 
computing his income, II was claimed that the amounts paid by him to 
hls-step mother should be deducted. It was held by the Judicial Committee 
that the assessee's liability under the decree did not fall with any of tlie 
exemptions or allowances provided under sections 7 to 12 of the Indian 
Income-tax Act, 1922. But the sums paid by the assessee to his step¬ 
mother were not his "Income" at all. The decree of the Court by charging 
the assessee's whole resources with a specific payment to his step-mother 
had lo that extent diverted his income from him and had directed It to 
his step-mother. To that exlenl whut he received for her was not his income. 
Lord Macmillan observed that "it is not a case of the application by the 
appellant of part of his Income In a particular way, it Is rather the allocation 
of a sum out of his revenue before It becomes income in his hands’. 

In that case, the step-mother had (lied a suit for maintenance. Chief Justice 
Rankin of Calcutta High Court had rejected the argument that the assessee's 
liability to his step-mother was of the same kind as his liability lo provide 
for his wives and daughter and stated that the position is the same as 
if the appellant ‘had received his various properties, securities and business 
under a bequest from his father upon the terms that these assets were 
charged with an annuity for the maintenance of the widow". Lord Macmillan 
observed that this was the correct approach lo the question raised before 
it and emphasised that the decree of theCourt by charging the appellant's 
whole resources with a specific payment to the step-mother had diverted 
his Income from him. The amounts payable to the step-mother under the 
decree could not be treated as the income of the assessee. 

But this Is not a case of a bequest at all*. No charge has been created 
on the assets received by the assessees on partiton of the family by the 
awa'd or the decree passed in terms of the award. ITic income has not 
been diverted at source In any way. I'hls is a simple case of partition of 
properties of a Joint Hindu Family. I'he assessee has been allotted his 
legitimate dues on partition, it has been pointed out by the Judicial 
Committee In the case of Bejoy Singh' Dudhuria (supra) that If a charge 
was created by the assessee or his father, for the payment of the debts 
which he had voluntarily incurred, the position would not have been the 
same. 
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Strong reliance was also placed on the decision of Commissioner of Income- 
tax, Bombay City II us. SUaldas Tirathdas (41 ITR 367). There the assessee 
sought to deduct the amounts paid by him as maintenance to his wife 
and children under a decree of Court passed by consent in a suit. No 
charge was created on any properly of the assessee at all. It was pointed 
out by Hlndayatullah, J (as his Lordship then was) that this was a case 
in which the wife and children of the assessee who conlinue to be members 
of his family received a portion of his' income after he had received it as 
his own. It was.therefore, one of application of a portion of the income 
to discharge an obligation and not one in which, by an overriding charge, 
the assessee became only a collector of another's Income. The assessee 
was not, therefore, entitled to deduction claimed by him. Far from supporting 
the contention of the assessee, this decision directly goes against his case. 
The assessee was under a legal obligation to maintain his wife and children. 
A suit was nied and a decree was passed by consent. Even then, it was 
held that it was a case of application of income to discharge an obligation. 
In the case before us, the assessee is under an obligation to pay the 
creditors. If he derives Income from the properties which had been allotted 
to hlmand pays the creditors. It would be an application of Income received 
by him which cannot in any way be treated as diversion of Income by 
an overriding title. Tlie creditors do nut have any lille to this Income and 
claim any portion of the income received out of the property us their own, 
Hidayatullah, J. pointed out that mere obligations to pay does not have 
the effect of diverting income at source. It was the nature of the obligation 
which was the decisive fact. There was a difference between an amount 
which a person is obliged to apply out of his income and an amount which 
by the nature of the obligation, cannot be said to be a part of the income 
of the assessee. Where by the obligation. Income was diverted, before it 
reached the assessee, it was deductible; but where the income was required 
to be applied to discharge an obligation after such income reached the 
assessee, the same consequences in law did not follow, it was the ilrst 
kind of pa}rment which could truly be excused and not the second. The 
second payment was merely an obligation to pay another a portion of one's 
own income which had been received and was since applied. 

The case before us is a case where the assessee is obliged to pay all the 
debts which have been allotted to him. But as was pointed out by Hi¬ 
dayatullah, J. the obligation to apply the income to discharge a debt will 
not amount to diversion of the income at source even before the amounts 
became the assessee's income. 

The principle laid down in the case of SUaldas Tiraihdas (supra) was 
explained by this Court in Moil Lai Chhadmai Lai Jain us. Commissioner 
of Income-tax (190 ITR 1) where it was held 

'Where the obligation Hows out of an antecendent and Independent 
title in the former (such as, for example, the rights of dependants to 
maintenance or of coparcerners on partition, or rights under a statutory 
provision or an obligation imposed by a third party and tlie like), it 
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elTecttvely slices away a part of the corpus of the right of the latter 
to receive the entire income and so it would be a case of diversion. 
On the other hand, where the obligation is self-imposed or gratuitous 
(as here), it is only a case of an application of income.' 

These observations were made while reiterating and explaining the prin¬ 
ciple laid down in the case of Sitatdos Ttralhdas (supra). The Illustrations 
given in that passage indicate that in certain situations diversion of income 
at source may take place by an overriding title depending on the facts 
of tlie case. In Sltaldas's case, the assessee, an HUF, had granted a lease 
to a company of a plot of land for which the company agreed to pay rent 
of Ks. 21.000.00 out of which Ks. 10.000.00 was to be paid to a college 
run by a trust. It was held even though the amount was to be paid under 
the lease agreement to the college, no diversion of income at source had 
taken place, 'llie entire rental income of Ks. 21,000.00 had to be assessed 
as Income of the HUF. 

The second question in that cose was in respect of a trust created by the 
HUF for charitable purpose. Tlie Karta himself was to be the first trustee. 
The High Court was of tlie view that a valid trust had not been created. 
On a review of the facts, this Court held that a valid trust had come into 
existence. Consequently, the income of the trust could not be included 
in the Income of the fumlly. 

This decision does not come to the aid of the respondent’s contention in 
any way. If a valid charitable trust is created, the Income of the trust 
connot be treated as the income of the settlor. The properties held by the 
Karta as trustee cannot be treated as properties of the HUF. This is not 
a case of diversion oflncome by overriding title, but transfer of the income- 
yielding properly Itself to the trustee. I'lie Karta became a trustee of the 
charitable trust set up by Uie family. 

The basic principle to be borne in mind in this type of cases is that when 
a person pays his debts or maintains his wife or children or anybody else 
whom he is obliged to maintain, the expenditure Incurred in such cases 
will be application of the assessee's income and not diversion of the Income 
at source. If he does not pay what he should have paid and is compelled 
by a Court order to pay, it will still not be a case of diversion of income 
at source. Even if a charge is created on the properties of the assessee 
for enforcing payment, the position in law will not change. Tills was made 
clear in the case of The Coriiniissloner of Irdand Revenue us. Paterson 
(supra). It must also be borne in mind that in Rq/a Bejoy Sing Dudhuria's 
case (supra), the charge on the properties inherited by the Kaja was created 
to secure payment of maintenance of his step-mother. Lord Macmillan 
quoted With approval the observation of Rankin, C.J. 

The learned Chief Justice in his Judgment, which was concurred In 
by his colleagues. Chose, and Buckland, JJ.. deals with the case on 
the footing that, by the decree of the court, the appellant's step-mother 
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had a charge not only on his zamlndaiy property Irom which his 
agricultural Income was derived, but also on all his other sources of 
Income Included In the assessment. He rejects the suggestion that the 
appellant’s liability to his step-mother was of the same kind as his 
liability to provide for his wives and daughter, and states that the 
position Is the same as If the appellant *had received his various 
properties, securities and businesses under a bequest from his father 
upon the terms that these assets were charged with an annuity for 
the maintenance of the widow.* The case was not one of *a charge 
created 1^ the Raja for the payment of debts which he has voluntarily 
Incurred.* Their Lordships agree that this is the correct approach to 
the question.* 

This decision clearly indicates that payment made for maintenance of wife 
and daughter out of the income of an asseessee will not be diversion of 
Income at source nor will a charge created by an assessce for payment 
of voluntarily incurred debts will have the effect of diverting the assessee's 
Income at source. 

For the reasons aforesaid, we are of the view that these appeals must 
succeed. All the three questions are answered in the afllrmallve and in 
favour of the revenue and against the assessee. There would be no order 
as to costs. 
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INCOME — Assessee acting as middle man for sale of coal — Coal 
directly despatched by collieries to the purchasers — Where wagons 
not filled to full capacity, railways not allowing any rebate of freight 
to the purchasers but assessee billing the difference of freight to the 
ooUleries — Collieries making payment whenever any claim received 
by assessee for short loading — Difference of freight recovered from 
collieries passed to the purchaser where a purchaser made a claim 
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to the asMMoe — Surplua credited to profit end lose oeeonnt — 
Aeeeesee claiming eurplue not taxable — Held, amount recovered fiom 
collieries treated as Income by the aseeeeee and liable to be taxed 
In its hands. 

Income-tax Act, 1961 

FACTS 

At all material limes, Karam Chand Thapar & Others, the assessee herein 
carried on business as del credere agent of the collieries and also as agent 
of the purchasers of coal. It acted, so to speak as a double agent. The coal 
sold by the collieries were sent by wagon to various purchasers FVR. The 
purchasers paid for the freight. Even if the wagons were not fUled to Us 
full capacity, the practice of the railways was to charge for the Jiill wagon¬ 
load. In other words, the purchasers did not gel any rebate from the railways 
for the wagons not being loaded to Us full capacity. In such a sUuallon, 
the assessee used to claim from the colliery companies what was described 
as ‘under charges'. Tftese amounts were realised by the assessee even 
wllhoul any claim being made by the purchasers. As and when demanded 
by the purchasers, the assessee used to pay off their claims on account 
of under-loading of wagons out of the moneys obtained from the coUlery 
companies. But every year there was an excess of receipts over payments. 
The surplus amount was assessed as assessee's income, year after year, 
till the A.Y. 1953-54. For the first time, in Us assessment for the A.Y. 
1953 64 the assessee claimed that these amounts of surplus receipts on 
account of 'under charges’ were itol Us income at all. The Tribunal after 
referring to a large number of decisions concluded that the amounts received 
by the assessee from the colliery companies on account of under charges 
were not Us trading receipts. The High Court upheld the order of the Tribunal. 

DECISION 

From the fads it Is dlfilcult to hold that the money on account of under 
charges was received by the assessee for and on behalf of their customers. 
Even before the customers made any demand, the assessee lodged Its claim 
with the collleiy companies and received payments. The finding of fact 
is that only some of the consignees demanded reimbursement of excess 
freight paid. But even if no specific demand was made, the assessee used 
to realise large amounts every year on account of under charges. The case 
of the assessee would have been stronger if it could have produced contracts 
and other evidence In support of its case before the Tribunal. Not only 
that, the story of trust is not borne out by the assessee's conduct. The 
conduct of the assessee does not indicate that the assessee was treating 
the amov^t as anything but his own. It was using it as part of its profits 
of business. The natural presumption from such a conduct will be that 
Ulose amounts were the assessee's own profit from Its busines of Coal 
A^ncy. There are actually four findings of fact made by the Tribunal in 
this regard. The first is that the freight charges have to be paid by the 
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consignees and not by the collleiy nor by the assessee who was only as 
agent. The second Andlng of fact is that the assessee had realised from 
the collleiy company In course of Its business from time to time various 
amounts on account of under charges. The third finding Is that only a 
portion of the amount thus realised the assessee was utilised to pay 
the consignees. The fourth fact found by the Tribunal Is that the surplus 
amounts, year after year had been taken by the assessee to its profit and 
loss account and had been assessed to tax without contest as Its Income 
from business In the earlier years of assessment. It may be that the 
collieries according to trade practice, had to pay the consignees for under¬ 
loading the wfigon. But from this it does not follow that what the del credere 
agent received from his principal In course of his trade was not his trading 
receipt He collected money on account of under charges not on the basis 
of any demand made by the purchasers but as a matter of routine 
Irrespective of any demand by the consignees. The amount was not kept 
In a suspense account or shown as a liability. It should also not be readily 
Inferred that the assessee mingled the moneys which he held In trust with 
his own profits and utilised It as profit of his business. On the contrary, 
the Inference should be that the assessee acted in accordance with law 
and not contrary to law. The surplus amount In this case was generated 
In course of carrying on business by the assessee. The assessee had not 
been entrusted with the amount in question by anybody. He claimed and 
obtained money from the collleiy companies In the usual course of business. 
This money he obtained not because the consignees had demanded It. 
Irrespective of any demand by the consignees, he got this money from 
the colliery companies. If no demand came from any of the consignees, 
he would have kept the entire amount himself. As a matter of fact it had 
been found that only some of the consignees demanded payment and were 
paid by the assessee. This was the manner In which the assessee conducted 
his business and the surplus arose is regular course of business year after 
year. The conduct of the assessee also goes to show that the assessee 
himself did not treat the amount as trust money. The amount was not 
shown as a liability nor was It kept In a suspense account. It was taken 
as miscellaneous receipt to the profit and loss account. He mingled the 
money with his other profits of business and treated the money as his 
own. There Is nothing in the facts of the case to suggest that the money 
received by the assessee from the colliery companies actually belonged 
to the consignees and were not the assessee's own money. We are of the 
view that the question referred by the Tribunal should have been answered 
In the negative and In favour of the Revenue and we answer It accordingly. 
The appeals are allowed. 

Cases referred to : 

1. Merely (HJA- Inspector of Taxes) vs, Messrs Tattersall, 22 Tax Cases 
51. 

I 

2. Jay’s - The Jewellers Ltd. vs. Ommissioner of Inland Revenue (29 Tax 
Cases 274) 
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3. Elson (Inspector of Taxes) vs. Prices Tailors Ltd. (1963) 1 A.E.R. 231 

4. err vs. Sandersons A Morgans. AIR 1669 Cal. 211 (Cal.) 

5. Bull Colton Mttl (P) Ud. vs. CIT (1971) 81 ITR 400 (All.) 

6. err us. Sandersons A Morgans (1670) 75 ITR 433 (Cal.) 

Pull text of the Judgment Is giuen below : 

JUDGMENT 


(Suhas C. Sen, J.) 

The Income-tax Appellate Tribunal referred the following question of law 
arising out of its order to the High Court for its opinion 

‘Whether, on the facts and in the circumstances of the case, the 
Tribunal was right in holding that the amounts received the assessee 
by way of under charges, do not constitute its trading receipts, and 
that accordingly neither the surplus of the receipts remaining unpaid 
nor the amounts transferred by the assessee to the profit and loss 
accounts could be assesses as the Income of the assessee in the years 
1953-54, 1956-57, 1957-58, 1958-59, 1959-60, 1960-61, 1661-62 and 
1962-637- 

At all material times, Karam Chand Thapar & Others, the assessee herein 
carried on business as del credere agent of the collieries and also as agent 
of the purchasers of coal. It acted, so to speak as a double agent. The 
coal sold by the collieries were sent by wagon to various purchasers FOR. 
The purchasers paid for the freight. Even if the wagons were not lllled 
to its full capacity, the practice of the railways was to charge for the full 
wagon-load. In other words, the purchasers did not get any rebate from 
the railways for the wagons not being loaded to its full capacity. In such 
a situation, the assessee used to claim from the colliery companies what 
was described as 'under charges'. These amounts were realised by the 
assessee even without any claim being made by the purchasers. As and 
when demanded by the purchasers, the assessee used to pay off their 
claims on account of under-loading of wagons out of the moneys obtained 
from the colliery companies. But every year there was an excess of receipts 
over payments. I'he surplus amount was assessed as assessee's income, 
year after year, till the A.Y. 1953-54. For the first time, in its assessment 
for the A.Y. 1953-54 the assessee claimed that these amounts of surplus 
receipts on account of ‘under charges* were not Its income at all. The 
assessee's contention was dealt with by the Income Tax OlTicer In the 
assessment order as under 

*The assessee has claimed exemption In respect of Rs. 50,294/-, 
Rs. 65,994/- out of Rs. 68,267/- unclaimed credit balances written 
off during the year. In the return exemption was claimed In respect 
of Rs. 53.537/- but at the assessment stage, the claim was enhanced 
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to Rs. 65,994/-. This amount ofKs. 65,994/- consists of credit balances 
In the names of various parties, Rs. 6,625/- credit balance In the banks 
Rs. 4,171/- and under charges Rs. 55,197/-. It may be mentioned 
here that last year exemption in respect of under charges was not 
pressed for at the assessment stage nor It was claimed in appeal. The 
assessee has written that under charges are In respect of freight of 
under loaded wagons which their customers had to pay under the 
railway rules In spite of the fact that the wagons in question were 
not loaded to their full capacity by the various suppliers. These charges 
It Is stated were claimed on behalf of their customers which remained 
unclaimed with the assessee. No evidence was produced in support 
of this contention. The under charges do not stand credited to the 
account of the customers. In the absence of any evidence It is not 
proved that these were not in the nature of trading receipt and the 
contention of the assessee company fails.* 

The Appellate Assistant Commissioner tn appeal upheld the order of the 

Income-tax Officer with the following observations 

The appellant claims to act as brokers for supply of coal to the permit 
holders by placing orders tliereon with the various collieries. The 
collieries supply the coal directly to the permit holders ‘with railway 
freight to pay' at the destination but it raised a debit note against 
the appellant from the permit holders. It sometimes happens, more 
often than not, that the collieries do not load the wagons to Its full 
carrying capacity but the railways charges the full freight as If the 
wagon Is fully loaded. The appellant Immediately prefers a claim with 
the collieries for the excess freight aid In respect of coal actually not 
supplied and realised the same. The payments are made to the ultimate 
buyers from these receipts as and when claims are preferred by them. 
Transactions of the appellant by way of purchase and sale of coal 
amount to several crores of rupees and the excess freight charged by 
the railways for the coal actually not supplied l)y the collieries and 
realised by the appellant from collieries comes to a veiy sUceable figure 
of the order of 1 or 2 lakhs of rupees. The same is paid over to the 
permit holder, when a claim Is preferred by them and after meeting 
this claim there Is always a sizeable balance left which is transferred 
to the profit & loss account under the head miscellaneous receipts. 
The rro taxed the same as the appellant's Income from business 
Inasmuch as the same has arisen in the course of the appellant's 
trading activity and In view of the treatment given by the appellant 
Itself treating these amounts as income In Its accounts. At the time 
of bearing the learned Advocate contended that these unclaimed 
balances transferred to the profit arid loss account could not be treated 
as the appellant's income since they did not have the characteristics 
of Income at the time of receipt and reliance was placed on the decision 
In Morley vs. Tattersall (22 Tax Cases 51). Reference was made to 
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this passage “The money which was received was money which had 
not got any profit making quality about it; it was money which, in 
a business was the client's money and nobody else's. It was money 
for which they were liable to account to the clients, and the fact that 
they paid it into their own account, do they clearly did, and the fact 
that it remained in their assets until paid out do not alter that 
circumstances’. In a nutshell his argument was that if the receipt did 
not partake of the nature of a trading receipt it could not be taxed 
merely because the appellant treated tlie same us income in Its 
accounts. 

6. I have heard the arguments of the learned Advocate. In my opinion 
the case does not fall within the ratio of the above decision. First of all 
the appellant prefers a claim on the collieries and gets it by its own right 
and what it transmits or pays out to the constituents may form a legitimate 
item of outgoing, but it cannot be said that the receipt by the appellant 
was merely a receipt for and on behalf for the third parties. The appellant 
has not treated these receipts as ilabilities in its accounts and in my opinion 
it was clearly an income receipt, arising in the course of appellant's trade. 
But the same should be taxed in the year of receipt less the goings and 
not in the manner which the ITO has done by taxing them in the year 
when the assesscc has transferred certain portions from this account to 
the profit and loss account. The amounts received during this year are 
Rs. 208913/59 and the amounts paid are Rs. 109049/10. There is thus 
a net surplus of Ks. 99863/11/9 or in round figures Rs. 99864/- which 
should be taxed as Income of this year in the place of Rs. 55197/- which 
is the amount which has been transferred by the appellant to the profit 
and loss account and which has been taxed by the ITO. Tlie amount to 
be taxed is tlie higher figure of Rs. 99864/- and in that view of the matter 
there will be an enhancement on this account to the extent of Rs. 44667.” 

'The assessee made a further appeal to the Tribunal. 'The lYtbunal after 
referring to a large number of decisions, including three English cases 
- Merely (H.M. Inspector of Taxes) vs. Messrs. Taltersall (22 Tax Cases 
51), Jay's-Tfie Jewellers Ltd. us. Commissioners of Inland Revenue (29'Tax 
cases 274) and Elson (Inspector of Taxes vs. Prices Tailors Ltd. (1963) 1 
A.E.R. 231 - concluded that the amounts received by the assessee from 
Uie colliery companies on account of under-charges were not its trading 
receipts. 'The I'ribunal strongly relied on the observations of Calcutta High 
Court in the case of CIT vs, Sandersons & Morgans (AIR 1969 Cal. 211) 
wherein it was held that the amounts received by a firm of solicitors on 
behalf of its clients was not its Income when it was received and will not 
be treated as its income later on merely because the amount remained 
with the Arm and was utilised by the Arm in its business. The 'Tribunal 
strongly relied on the following observations of the Court 

“...The Solicitor is the agent of the client....We are of opinion when 
a solicitor receives money from his client, he does not do so as a trading 
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receipt but be receives the moneys of the principal In hla capacity as 
an agent and that also In a flduclaiy capacity. Tlie money so received 
does not have any profit making quality about It when received.... The 
solicitor remains liable to account by this money to his client. 

We think these observaUhns fully apply to the facts of the present 
case, ft was then contended for the Revenue that since the solicitor 
did -not stcmd in the positions of a trustee to the client and since the 
Limitation Act applied, the remedy of the clients to recover some of 
the balances may have become barred by limitation. This contention 
was rejected, their Lordships observing ‘we do not think that this 
consideration In any way alters the legal position....Thus even though 
the remedy of some of the clients may have become barred by limitation, 
even then the barred debt did not become the Income of the assessee*. 
These observations apply with equal force here and make It clear that 
the transfer of some of the balances to the Profit and Loss Account 
the assessee does not convert it Into a trading receipt, even If such 
transfer is based on the ground of limitation. We may only add that, 
on this aspect of the case, it is true that their Lordships were not 
asked to consider Jay's case but their decision is binding on us. We 
see no difference between the character of the aS&essee's receipts In 
that case and here except that the amounts Involved are larger.* 

On the application of the Department, the aforesaid question of law as 
referred by the Tribunal to the High Court. The High Court upheld the 
order of the Tribunal. Hence this appeal to this Court. 

It has been argued that the character of the trading receipt Is finally decided 
once for all as soon as the amount of money Is received by a trader. If 
the money Is received as his trading profit. It is taxable as his income. 
But if the amount Is received for and oil behalf of somebody else, then 
It does not become a trading receipt. The money in such a case, did not 
belong to the assessee. In this case the money which was received by the 
assessee was really for and on behalf of the purchasers of coal and It was 
being held for and on behalf of the purchasers. It may be that some of 
the purchasers did not demand their dues as a result of which the assessee 
was left with a surplus. But, since th<i true character of the surplus when 
the amount was received was not trading receipt it could not be impresses 
with that receipt It could not be Impressed with that character later on 
merefy because some of the purchasers were not paid their dues for one 
reason or another. 

We are unable to uphold this contention made on behalf of the assessee. 
First of all, from the facts narrated above. It Is dlfllcult to hold that the 
money on account of under-charges was received by the assessee for and 
on behalf of the their customers. Even before the customers made any 
demand, the assessee lodged Its claim with be coUleiy companies and 
received payments. It has been noted In the order of the Tribunal, *It is 
not clear whether the terms of the contract between the colliery and the 
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consignee entitle the latter toiOalli upoti^tbc Jnmer to wtendito him^the 
excess fimlght du^ed on the fpnmltid that «lich excess firel|^ was charged 
because of the cblUeiys neghgenOe in loading the wagon to fbU oapactty; 
It Is not alsoi dear whether lii. the. absence of a contract to. that'effect 
the coUteiyiWltthave.yaUd.defence agalnst.such a^dalnb If3iiade.T Ithas 
not been established by Woductngthe oentraot eeai^ Other etOdenoc that 
the.ooUlety waa botaid taawfvh^ coal>lnfSUch qtiaati^<as<wteild..laad n 
.railway wagon to Ita full capacity.Ftrelght waapa^table.by'tha purchaser. 
Ihat was « matter between, the ptwchasec aiid< the raitw^rs.'The onus lies 
on the assesses to prove facts vtdUch wUl entitle him to.olaim a deduction. 
The Ttlbsmai baa noted thatit la notoleacwhsthectbsitenas of theoontract 
between the ooHieiy and the consignee entitles the oenslgnaetoiOall; upon 
the seller (coUieBy company) to refund to hlnl the. excess frSlght charged. 
It la idtffleult to see bow. the IVilHmai'Wtthsut tissihcls betngiclear ioame 
to the conclusion that the colhery companies were uSider legal obligation 
to reimburse to.the censlgnses for smderloadtng of the aragons. 

In any event, the finding of fact is that only some of the consignees 
demanded reimbursement of excess freight palcL But even If no spedflc 
demand was made, the assesses used to realise large amounts eveiy year 
on' account of under-charges: For example, the Appiettate Assistant 
Commissioner has noted that during the year, under appeali the aaseseee 
realised Rm. 2O8ai3/’&0 asiundenohaigea but paid out only Rs. 14)8049/ 
10. The assessee was.left with a'sur^us of Rs. 98863/11/9. The surplus 
amount was ultimately taken to asscasee’s' profit and loss account as 
miscellaneous receipt. The assessee did not contest assessment of these 
amounts as pnofita Irora its agency businsss till the assessment year 
1953-54. The departure from the long standing practice was Justified on 
the ground that the amount received as under-charges, lirom the collieries 
were held in trust by the assessee for and on behalf of thp pucchasers 
of coal. Mr. Vcrma, .appealing on behalf of the assessee, has contended 
that the assessee mi^ have committed breach, of trust in treating the 
amounts as Its own but the fapt remains that the. money waa beld> in 
trust for the consumers of coal. The charactes of receipt wUl not'Obange 
merely because of the acoounliitg practice, of. the assessee. As hah been 
noted earlier, the case of the assessee would have been stronger if it could 
have produced contracts and other evidence in support of its case before 
the Tribunal. Not only that. The story of trust is not borne oUl/by the 
assessee's oonducL 'The assessee has brought , the sutplus lamounts as 
mlscellaneoua receipta to its praflt and loss account year, after year: A 
truatee <ionnaliy .8fadald' notmthgfeihtai own 'money wlth<'iiioite{jr''hbld In 
trust The conduot'of the assessee does not tndlc&tt!‘.lhht the assessee 
^:.waS'tzeat^'lheiuDoant as'dhtftiiliigbtit hls'tnirn: Itwas'^dsfiiqg ft-gsipart 
ftp pMUlW oiF busidass:' .The fthttfirgi pnamd^dlotti iinm ishck « ootoif net 
^rdlrfiMie llud theas SDnocuta Were the aaaaashe’s curn preflf afinDhrlts btialaflaa 
<'-!'«iif'OOal!‘ageticyi;’'nie s«im. .aaMl subsSaneb of the caae M^lhat.the asaesaee 
''/lIMtlMtttemy demdMdftcetbthe pulrohaaers Of coal, claimed from the oolUery 
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c omp a nie a Jarge aawunto of .money year aAer year aa uodertclbargeai Some 
of the putobaMiB-demanded paymentioa aooauni of^UDdedoad^^-The 
aaaeoaeei duly paid.these amountp posaib^-aS'.dcLctedenc^agcntaf.the 
oollleilea. Bui thefact remains that this was the mode in which the assranrr 
.was doing its. business and year allw year, isprplus. wEta generated which 
was htheitt-by .the assessee to its proBtsnd loss account. There is nothing 
to iadicateithat the assesaee was holding, the. money in trust Even if a 
pulrohasM demands relnsbunement for underloading'of coal, any payment. 
by the asscesee . Will be Its businMS expenditure for which the assesaee 
wlU’be.cnttUed to usual deduction..But thefacts broughton reoordand 
the conduct of the asaessee belles the case of any entrustment of money 
for-and oh behalf of some purchasers of coat There are actually four 
ftasdings of fact nlade by.the Tribunal .In. Ibis regard. 

The.Qrst la that the freight.charges have to be pald' bji.the conaigBses 
and not, by the colliery nor by the assesaee who wasenly* as agent. The 
second finding of fact is that , the asaessee had realised foom the odUeiy 
company In ootuse of its business from time to time various juneants on 
account of. under charges.. The thin! fbiding'ls that only’ a portfon of the 
amount tbus realised by the.asscssee.was.utilised to paythe consignees. 
The fourth.fact found,by the.Tribunal is that theauiplua amounts, year 
after year, had been taken by the assessee to its proAt and loss account 
and had been assessed to lax without contest aaits income from business 
In the earlier, years of assessment. 

The case of the assessee that It paid the consignees from time some 
amounts lon fmoouat of under-charges has been accepted by the TrtbunaJ. 
But there la nothing to indicate that the amounts which the asaessee 
received from the Cdllcrles In usual course of business were not on its 
own account but on. behalf of unspectfled consignees who bad not even 
made any claim. The agency contract under which the business was carried 
on was not ptodueed before the Tdbunal; But the Tribunal has recorded 
the. foot that the-assessee had a dual role play In these transactions, 

. He was a. del. credere ..agent .for .the. colliery cojinpanies. So far. as the 
conslgoses were concerned, he arrpnged for deUvery. of coal POK. .1?here 
Is.aotbtag to indicate that.he had guaranteed:, that .the callwtqr wagons 
would’ be ftiUy loaded^ I 9 the -coUieiy oompaides. The only argument of 
the assessee.was thftpaymeot ofuadeihcbarges by thacolliciy enmponies 
Imauchvcases.waaousfoiiiary.. ILmay be that the oolUerlesM accondhig to 
iradpi praf^ce,.had., tp pay .the. consignees for usder-loadhig, the. wagon. 
iBut.icimifois ttdoes not follow that what the del eredere .agent received 
iEom,hin( potnclpai inoourse' of his trade was. not hfo tradfrig rec^pt^ He 
.tMdlec^raB 0 p^:onvacoennt. of under chargee not.on.the .bdbls of any 
demand.nfode byithp pukohaseits but aa amatter ef>couUne:iiTespecttve 
: QfntqFdemnd 4 'b]r^C'QOha>g°aaa. Jfahdwhen aqyptaccbasermadtidciiiand 
.^fip’.piqpmeni^atHah^hlhnenUiWexiejafodti.iilbe autphfohalanGa wanUben 
-taithpipnsflhanrti-loaaraocattnh ttiaMUk-b|Bi prasnined thatrOMpeintaken 
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to the profit and loaa account of the asaesaee will be trading receipt. No 
fact has been brought on record to the contrary. The amount Was not 
kept In a suspense account or shown as a liability. It should also, not 
be readlty Inferred that the assessec minted the moneys which he held 
In trust with his own profits and utilised it as profit of his business. On 
the contrary, the inference should be that the assessee acted In accordance 
with law and not contrary to law. Mr. Verma's contention that the assessee 
may have acted In breach of trust but that will not alter the character 
of the receipt cannot be upheld In the facts and circumstances of this 
case. 

Mr. Verma strongly relied on the decision lit the case of Moreiy (HM. 
Inspector qf Taxes) us. Messrs. Tattersall (22 Tax Cases 51) and contended 
that the unclaimed balances of the assessee in the instant case was of 
the same nature as unclaimed balances in the case of Tattersall and 
could irot be treated as revenue receipts for the purpose of taxation. Messrs. 
Tattersall were auctioneers who sold horses on behalf of their clients. From 
the purchase price, they deducted commission and other expenses. The 
balance amount was payable to the vendors on the Monday week following 
the sale. At the foot of the printed conditions of the contract, it was stated 
in bold type ‘No money paid, or remittance sent by post, without a written 
order*. On a number of occasions, the vendors did not immediately call 
for payment of their money. Consequently, mone 3 rs remained in the hands 
of the firm to the credit of the vendors. Many of these balances remained 
unclaimed for considerable number of years but the position in law 
admitted by the revenue was that vendors were entitled to claim the 
payment of money at any time unaffected by the statute of limitation 
because of the absence of a written order as required by the conditions 
of sale for making payment. The Court pointed out that *we are dealing 
therefore, with obligations which, as a matter of law are existing obligations 
which the firm can be called upon to perform at any moment. That is 
a matter not without Importance in the examination of this case.” 

Ihe other Important feature of Tattersall's case was that the unclaimed 
balance was never taken to the Profit and Loss Account. The business 
was initially carried on by Tattersall alone. He look a partner on 23-2- 
1922. Thereafter a third partner was taken on 23-3-1936. When the first 
partner was taken to the partnership, the unclaimed balance which was 
shown under the heading ‘Auction Sales Suspense Account* in the books 
of the firm wm transferred to E.S. Tattersall Capital Account. When the 
third partner Mr. Needham was brought into the partnership, out of the 
unclaimed balance, some amount was transferred to the personal current 
account of Tatersall and some to the personal account of Mr. Deane, the 
other partner. Tlie partnership deed provided that such liabilities as 
submitted'in respect of the unclaimed balances should be assumed ty 
the partnership and any payments actually made In respect thereof should 
be brone by the partners in proportion to their shares of profits at the 
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time when the p^rment was made. In view of the said facts. It could not 
be argued that the receipts arising out of the sale of horses belonging 
to the clients were trading receipts of the firm of auctioneers, in fact, it 
was recorded In the Judgment by Sir Wilfrid Greene. M.R. that - 

‘Both aiguments proceeded on the footing that It was Impossible to 
say that the sums when received were trade receipts ....It might. I think, 
be more convenient to deal with Idr. Hill’s argument first, because that 
Is the one which starts off with this perfectly clear admission, that 
the money when received from the purchasers was not a trade receipt 
That proposition, I should have thought, In any case, was quite 

Incontestable.I invited Mr. Hills to point to any authsrify which 

In any way supported the proposition that a receipt which at the time 
of its receipt was not a trading receipt could by some subsequent 
operation ei^Kmt facto be turned Into a trading receipt, not, be It 
observed, as at the date of receipt, but as at the date of the subsequent 
operation. It seems to me, with ail respect to that argument, that It 
Is baaed on a complete misapprehension of what Is meant by a trading 
receipt In Income Tax law. No case has been cited to us In which 
anything like that proposition appears. It seems to me that tlie quality 
and nature of a receipt for Income tax purposes Is fixed once and for 
all when It is received.* 

Mr. Verroa has laid great emphasis on this passage In the judgment of 
Greene, M,R. and has argued that In the Instant case the money in the 
hand of the assessee was the client's money and was not a trading receipt 
of the assessee. If It was not a trading receipt when It came Into the hand 
of the assessee. It could not thereafter change its character and become 
trading receipt by some subsequent operation. 

In our judgment, the observations made by Greene, M.R. will have to be 
understood In the special facts of that case and nothing more should be 
read Into than what has been laid down. Tattersall sold horses on behalf 
of his clients, he was an auctioneer. The money arising out of the sale 
of the horses was of his clients. Although the amount remained for a 
considerable period with the firm, the claim was not barred by limitation 
because no money was payable by Tasttersall without a written order. 
Greene, M.R. emphasised that he was dealing with a case where the firm 
had an existing obligation to pay. 

In the Instant case, the asSessee collected the amounts of under-charges 
In advance even before any claim was lodged. He realised the amounts 
from the Colliery Company not because any demand was made against 
him, but possibly In order- to protect himself from the eventuality of any 
demand being made against him as the del creder agent of the seller. The 
second Important feature Is that there Is no flndlng as In the case of 
Tattencd that when the assessment was made, there was still an existing 
llabllfty to pay. Greene, M,R, has emphasised that this was an important 
feature m the Tatteraall’f case. The third feature which has not been 
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explalaed U ‘wby 'thfeiassessea'year^aftw-yeiu'^^brtKigltfilhMe^iM^aieiitS' 
on «ce«unt 'Of iind«r>ohevgea'tatft tht‘ ^pndk < wr# <1mo ncoouiitJ tThtingiMMi..- 
Uek onthfe assoMee te explain lkl» conduct' UOualfy'what Is entered-thto' 
the profit and loSsacooiHit is the^ndtt or lotis of theinuiness. TOfc'as s esse e 
usually Mdll not enter into profit and loss account something which is not 
profit or loss of his business at alL 

The other contehtion of Mr< Verma to that an amount which to not tatttolfy 
received as a trading receipt, cannot become a trading receipf by tnfiux 
of time. This proposition, which was stated in TamrscM’s case, has to 
be read tn the conteat of the'tocts of that caSe.- 'It cannot be laid down 
that, as a matter of law. any amount which was tnlttolfy not received as 
a trading receipt, can never becomew trading receipt. Thekc are twoSitgltoh 
decisions after TattenaWa case in which amounts which were' not received 
initially as trading receipt were eventually regarded as business Income. 

In Jay’s-The Jewellers, Ltd. vs. Commlsalonera oj Inland Reueime (29 Tax 
Cases 274), the assessee-Coinpany carried on business of Jewellens and 
pawnbrokers. In course of its business of pawnbroklag, (I sold unredeemed, 
pledges. The company used to make loans to pawners of three classes 
- (a) pledges pawned for a sum often shlQongs or under; (b) pledges pawned 
for a sum exceeding ten shillings and not exceeding ten pounds; and (c) 
pledges pawned for a sum exceeding ten pounds. The business of pawnbroking . 
was controlled'by"the''PaVmferbkers'Act. 1872. Under^ section »7 of 'the' 
said Act, it was provided that a pledge pavmed for ten shltUhgs or under, 
if not deemed within the'year of redemption and days of grace shall, kt 
the end of the days of grace, become the pawnbrokers absolute property. 
THCre was no dispute about the assessablllty of the' same realised oh sale 
of pledges uiKler class (a). The Company admitted that any profit realised 
by it on sale of pledged property was taxable receipt of its.trade.. 

Under the provtsioiM ofthei^ct. the Company was abtoj 'in cases of pledges 
exceeding ten ahUUnga but not exceeding forty shlMsgs, to dispose of the 
property pledged kypubUbl auction. In cases where pledges were sold 'fitr . 
moreithan the smount of the loan and Interest due at the time of dale, 
the excess bad to be paid ts the'pawnee on demand provided'the deitaand 
was made within three years <aAer the sale^ in the) ease of goods pledged 
for a sum of ten pounds Or more in terms of a speclatobnirsct, the' company 
was entitled U» dtspose of the property pledged as BecurKy-eHher bypufadtc' 
auction or private pontracl and out of the proceeds, to pay all cKpcpses 
of and Incldehtal to such sale and to retain the.amount of thc saldlban' 
and itiiterest No time limi|t was laid down .within which ihc aurplunmoney 
had to beipald tb >thc pawner or within which, thecpawnee mlghjt'deihand^ 
frdm> the Gdmpany to .pay. the' surplus' on any salski Befbse .thf CdUstiitwo'.' 
types.of cases'came up tor oonaldedaUoCK>4ll where the:loaa<w«wiovsr<tew 
shlBli'tgS'nnd thrbe''year period tor claltoi wppfiad airft<2y. where Ihe. tfatbe*» 
year period'did'not-ai^ly and >thetpledger^ elghtn'were naidMmd>'ityi' 
Uattatlon of«lxyenrs.'TheiGoi>rt'ooted'diaii torvaiKusraasonWpittieigraitas 



MMiflii) CIT tita. Kanip,!CtttiBd.3h«tt|Mr jft Om <SC)' 2^^. 

papbnf tlhCtmuph^iMaUaodLiiyi onlctjef iplQdgd«<.vas.tieMeridemanifad''tiy!.. 
thei^^^gd|!»iand^UiBUtefy-bebaia8ithc)prppe^ ^Ihtlpayinbrdker. Hit 
qufstlstt:.w9a >: vresc:tfacM «iur^Mrt-^ceecli^ibiithehi>a|vnbr6k0r'« tr^e 
asaesMit^ profit* tod Ifso,-wheb?:liieii»n4«ttttoii> of UkciasMssee-compapjr 
wao tfaAtit tras entitled U> leave .tbe!eiurplvuk> out tiradlog tocopnla 

altojgetber. Thete was no dotUat 'thiJb thebe surpluees were debts owed to 
the eustoaumiaod.thsJt fb« thrbe yeifstor six yeanias the case may be, 
the. Compaiqr could Ue'<called lipou'to pay thei amoant 'to the eustomers. 
The. aduistanMUiit was a legalUabtlMl^' ThelOoUrt; held-that the surphibes 
werenot tradlngiseeeipts la thetyeartn «(hieh‘lhc)fi weic meelvedi^ Outhis 
aspect of thetoatter, the'oase was coniplsliely'goveraed'iDy TattersaU base 
(supra),' 

Arktnson, J. fhcreq/ter dealt with :thc'Issue, thus : “Theh comes the more 
dlCBcuH questlatk « Cto a surplpSi beltreated ab a trade' teeetpt 'of the year ' 
in which. It not having been' claimed'by' the "pledger, the pawnbroker 
beDomeS'CatiUcd'to retata It as tiU'Own?ri'.On'theiatiength'Oi' TatleraoH.' 
it was argued'!^ the assessee^company. either the: tecelpts weib trade 

receipts'Dr<th^ wereaot at thcitimeiaf<theiittceiptj>irihey<were<ttot trade ' ' 
receipt^: «t 'the ttmei of <thci receipt <noti>U>gi that happppcaltelwards coold: ' 
make' them trade' receipts^ The question" was. jinswered" in thel ibllokvlBg 
mannes ;• 

"Thfe true accountancy view wotddv 1 think, demand that thebe sums 
shebid be'"treated as paid Into a suspense acoointt, and should so 
appear tn thclbalance sheeL The surplwses"should nofcbetbrbughttnto 
the annual tradtiiig. account as a receipt M- the time> they arareeeived. 
Only itlme. will .bhoW what their ultimate XatC' and dhabacteC'WlU "be;< 
After three yeara ithat fate is ouch, las >to >one claSs-af 'Surplvia, that 
in so far.as. the! auspepse acoouat'haa oot been- reduced by payn^ents. 
to clients", that papt of it which is "FcaiaJnlng becomes by operatloa 
of law a receipt.of the Company* nnd ought.to be transfecred from 
the o'uspense 'account and'appear In the'proQt:and loss acoount fbF" 
that.year as -a receipt landi probtJ'THbt.ls what.it In-fact is. In that< 
yeari/ayabeotxne'lheirtchetby thg.amountiuhkth automaticBilylbetsomes ■ 
theirSr and'that , asset arlaes'out of an ordinary'trade. transacUoiW It 
seems'te moito heitheiooraaMiMeBee way.of deallaigwilli thebe matteais,* 

DiSttfiguisHltigi rdttersatt'Chse'on facts. It was "stated that 

‘BUtherethe'popitloalsquljtedlffereatj Jleire,iatthe:endoffhrecyears,. 
the’, money dp questioiib,'theithrbe*yearaioldbtuph|ibv:did! altata B:total9y: 
dlflebent ntuplity? a dlCfelilent :qutdlty was Imprinted .oh surplubes "thtbe 
yesraibUkid thlhkithebewas.theh a deftatttci trade recelptj'At theicndr 
of(thtbri'yeacBA new- assst'daoss) tnlo icxlsttocai an iassei<whMh'’had ' 
arMw-outiofta tntdwltranBaetioRv<and:tt beemsito'mcthat what the: 
MdStosrtfthelRaHsItvas'dealthlgiartthdh thstxasewasa situoUcnquIte 
dlfftlieiiCifrani>it)hst.whteh exisUsibebca'.' 
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It was further pointed out by Atkinson. J. that even in TatteraaU's case 
Greene. M.R.. dealing with the argument that Uie quality of the transaction 
had changed, had observed that if that argument was to be made, it was 
essential that some act which was effected by the turning Into a trading 
asset of something which was not a trading asset, should have taken place 
within the accounting year. Distinguishing the facts of the Tallersall’s case 
Atkinson, J. pointed out 

There, no asset was created. A mere change In the method of book¬ 
keeping created no asset. In this case, a new asset was created 
automatically by operation of law at the end of the three years, and 
common sense would seem to demand that should be entered in the 
profit and loss account for the year and be treated as taxable.’ 

Atkinson, J. pointed out that Tattersail's case was distinguishable because 
in that case there had been no change whatsoever in the character and 
nature of the money held by the auctioneer. The money was payable only 
upon Instructions of the client. The statute of Limitations had not com¬ 
menced to run and ihe Court was dealing merely with the effect of a change 
in the method by which the sums were dealt with in the firm’s book. In 
the case of Jays-The Jewellers, Atkinson. J. first held that Commissioners 
were right in holding that the surplus amount could not be deemed to 
be trade receipt of the year in which they were received. However, thereafter, 
Atkinson, J. went on to say that a surplus could be trealed as a trade 
receipt of the year in which It not having been claimed by pledger, the 
pawnbroker became entitled to retain it as his own. Atkinson, J., therefore, 
concluded that after lapse of the period of three years the debtors lost 
their right and the money became Ute pawnbroker's money. It having been 
received in the course of the trade will have to be treated as trade receipt 
after the end of third year of sale and, therefore, should be brought to 
assessment as such. 

Ihe next category of cases were pledges for 10 Pounds or more. At the 
end of sixth year the customer's remedy became barred by laws of limitation. 
It was held 

‘But, from the business point of view. 1 think, the position ought to 
be treated as the same. In practice those amounts would be dealt with 
and properly dealt with by the firm as their own. 'iliey could not get 
into dUnculties by so doing; they cannot be called upon to pay, and 
I do not think any distinction ought to be drawn between the three- 
yearly surpluses and the six-yearly surpluses...’ 

The scope of Motley (H.M. Inspector oj Taxes) us. Messrs Taltersall was 
also examined In the case of £Uton (Inspecior of Taxes) as. Prices Tailors 
Lid., (1963) 1 All England Law Reports 231. The facts were that when 
taking an order for made-to-measure garments the appellants, who carried 
on business as bespoke and ready-to-wear tailors, recorded, a customer's 
measurements on an order form. 'I'he customer would then be asked for 
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a deposit. After the customer had paid (he deposit, its amount was recorded 
on the order form, from which a slip was detached and given to the 
customer. This slip showed the price, and the balance; the dilTerence being 
the amount of the deposit. If, subsequently, the customer declined to take 
the garment, the appellants refund^ his ‘deposit*, but where, as often 
happened, neither garment, nor ‘deposit* was claimed after several reminders, 
they transferred the sums to an unclaimed deposits account, from which 
they made refunds in the event of later claims. They were assessed to 
income-tax in respect of unclaimed deposits as trading receipts of their 
business in the year in which they were paid. 

It was held by Ungoed-Thomas, J. that the sums called ‘deposits* were 
the property of the appellants from the amount of receipt, though subject 
to certain contingencies; accordingly each deposit was a trading receipt 
of the year in which it was received by tlte appellants. 

The case of Tattersall and Jays-The Jewellers were distinguished in the 
following manner 

*In Morley us. Tattersall, the vendors, unclaimed balances, in the hands 
of a' firm of auctioneers, of proceeds of sale of herses were held not 
to be trading receipts and in Jay’s. The Jewellers, Ltd. us. Inland 
Reuenue Comrs.., Inland lieuenue Comrs., us. Jay’s. The Jewellers, Lid., 
a pawner's unclaimed balance in the hands of a pawnbroker of the 
proceeds of sale of an unredeemed pledge, after satisfying the amounts 
due under the pledge, was held not to be a trading receipt until the 
pawner's claim was statute-barred. In these cases, the balances in 
the trader's hands were not their at all but were held for others, and 
this fact is fundamental to the decisions. The traders had no beneficial 
Interest in them at the relevant time, and, although it was because 
they were traders that they received them, they were not receipts of 
their trade at all.* 

Ultimately, Ungoed-Thomas, J. concluded that the deposits received by 
the taxpayer was trading receipt and not the less so because they might 
or might not have to be debited again. 

In the case of Jays the Jewellers, it has been categorically laid down that 
the money which belonged to the customers and which arose out of sale - 
of customer's property could become a trading receipt when the customers 
did not or could not make any claim against that money in law and the 
ampunt was taken by the assessee to its profit and loss account. In iact, 
it was emphasised that that was the correct accounting practice. Atkltson, 
J. pointed out that a new asset could come into existence automatically 
by operation of law. When no demand for payment was made, commonsense 
requires that such amount should be entered into prolll and loss account 
for the year and the be treated as taxable. 

In the case before us, in the words of Atkinson, J.. money in question 
arose from trading operations. The surplus had arisen out of trading 
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tranaoLCttaa* cbhI itakcn to y>roftt*nd Iom Accounts It hadaiquidtt^t\ 
or*tra(hn(tvecelpti Themoo^ was sot jrceivBd b^^e assesses fay^jKliMae-^ 
properttes’of.tftie customers. There.Is aothin^ tpishaw'4bSit.4l)S^inoa[9 
olrtalned by the assessee in course of his usual courfse of business from 
the coUlery company actuaUy belonged to the conslgneesv Thsre.ls no > 
factual OT legal foundation for this proposition. The finding of fact Is that 
as and when the consignees demanded pc^ment on account lOf underload¬ 
ing, the assesses made Such payraeats; Such payments must hawe bebn . 
on b^alf of the coUicries. But the assessee had received more thaa It 
spent Neither the coUieiy nor the assessee had ai^ obllgatloo to 'aeek 
out the consignees and pay them on account of underloading of Wagons. 
The araounlnrecelved \»f the assessee from the COQlcries was not on account 
of any claim actually lodged by the consignees. MA'Vcrma strenuously 
argued that the amount in Uie hands of the assessee belonged to the 
consignees. The'Trtbunal has found that the amount was paid to the agents 
out of sale proceeds of Uie coal. The consignees, could not clafcn that a 
portion of the sale 'proceeds in the hainds of the colUerles were their own 
money. Till they were paid, the money did not belong to them nor were 
held In trust for them. Similarly, when the del crcdete agent was paid, 
the consignees could not claim that the money belonged to them even before 
making any clatm. The money was the agent's mbpey till the consignee 
made Ihlselabn. Whe!n consignee was paid. It became his money and the 
agent's exf>ehdlture.' The Appellate .Assistont Conualssloner In his. order 
complied the foHowlng table to show how the amount was treated in the 
balance sheet of (he assessee year after year. 


Assessment 

Year 

Credit 

Kb. 

Debll 

Ks. 

Net 

Rs. 

Transfoc to 

P.L. A/c 

K». 

1953-54 

2.08.913 

1.09,049 

99,883 

55.197 

1956-67 

1.48.927 

85.898 

63,029 

1.06,509 

1957-68 

1,79.048 

99,860 

79,188 

83.137 . 

1958-59. 

... details not avalbdble.;... 



1969-60 


do. 


97,551 i 

1960-61 


do 


1.02.832 . 


This ofaMft Rveala that.year after <year,< laige sums: of money were received 
1^ the; assesses'from itheConfotalesforedHiSldei'.^'Vartaus sums'of moneys - 
wereudsd'potalckit'&omtlnKftotlineito >iiieettheielaiatsiDf4heicOMo«Ki». ■ 
BittAhdfaet rername that every yepr.^tbciassesseewaalelkwith daubstwMlaili 
a Tna e mt isinaurptpaandthaitatMrptuh.aros»eveiyyeacfo«'the<ladtte Ai y e» rej .s 

To:bur mind, the case is very: 9 'taipic iene^. 'nii» pasessee. In course ofdlU. 
business eoUttCtcd. dveiy year subslantlal droounison acoount of under-* - 
chsi r g ea fThte sumaso ruUekltcdiWereithetfMVpepty lof <thel ansesees^sul^ifCt 









XIPNOi) err YBr Kfllwaa iCHHwi ghujyty'.ti ■Ors. <SO' 

In i|iM‘«^Q«d«^49^#«iiMd^iavPM«Ml.^ th^^4nlpiAiar>jnigM‘nat to 
debitodt.«pUM.fl3U^ ■ ne ^tea'a litctoupt^fllljiloftg •haweda aitHufy aurptn* 

In Xhli'account. >Th&olakRB.inade byitbfrconatpKeeawereahaajrs Jesa-tluHi 
the amoiiuita recetvsd by^he aseeesee fhnn the CoUlerles. A» and when 
the' conat^eee made their clatjoia, they were paid. These payineots will 
ha)ire to be' treated as trading expenses.^ W^'do not see the ease as- a case 
of tttuuacubtt o|A oapitait ak;oount. On the contraiyii this Is a simple case 
wheheitradinig: receipts weremocethainexpenctotiire. The balance will have 
to'be‘brbujht.'to'tanas profit* of business. Aa pointed out'by AUdnaon. 

J. in-theicase of Jdps ,th«'JeiueUehs; a conksaoa Sense view wlU have to 
bei'talceh'ln such' base. 

W*> shaU bow -kCbii to some of the other cases that were cited. 

In^ffUConen-MUl^-fPJ'LteL' tisi CtMimtsatoneroftrjteome^tax.Lucknou) il971) ' ' 
81 ETR' 400. the findtnig' was that from the outset, the excess of the price 
was Impressed wlthtliic ohe!racter of trust' money to be held by theiassessee 
on 'behalf ief>4he< quotaholde^. The assessee was a codon mill %ho 
mamifwcturod and i Supplied yarn In the market InlliaUy supply was 
through dmumtoeb'Ofdealeia who were granted specific quota of yam which ' 
they sold. These dealers were known as quotaholders. Subsequently, the 
arrangement'Was modified and the manufacturers could'Sell the istoch ' 
dirhctfy'to th* whrdesalersrwitli the result that !the quotahoklbrs were, 
exchrded from the bilslncss altogether.' In order to prpvent'Locshlp caused 
to the iquota holders; an order was. Issued by the TextticiConuBlssioBer 
requiring themaoufiweture to recover bora the'wholesalcdealec the'wholesak 
price af 'thC' yam'«t the'controlled rate and p^^ to the quetdwldSiis thth 
part'xif (the!'Sum which represent thc' excess uver the e»-mUl jlrloe. The ' 
sale'tvas deemed to foe by the maoufacturer-on befaaM'Oftihe quotaholders;. 
The. araoiuita du* to the. quotaholders were .eredlted to ian<aciK>unt oaHcd'' 
‘quotaiu^kiafis margin acoount’i'The'Court 'Jbisnd'lhait under the order 
dated 11946. Issued by the Textile. ConuniSBloaer. the sale to the 
wholesalecs were deemed to have been made by the manufacturer on behalf 
of thei quotohdUers; Jnilhla context of fabts, the Court held that if these ' 
was any excess left Inlhe account of the'quotaholders, that could>nat 
be'treated'ak'ineonie'of the assessee. It Was held that the amounts standing 
in the'*quotaholders margin account*, did not . belong .to the assessee but 
to -the quotaholders because thc sale was deemed to have been made on . 
bebcdtf.bf quotaholdecs. 

In < the.'Instant, case, the. assessee had lodged b olathu and'lheiColbety 
Compaity .paid the amount olalmed Ih usual.qourse of business: At thart. 
atagSi: 'none of the consignees had made any .elalak. -There :ia no deeming 
claftse or any Bchekneiby whfeh It canibe'saidihaitiheainountiwasdeenwd 
to have .been ooilebted on behalf.of •the! conalgnees. The money belonged 
toitheassesseei It brose-out df a trading transa c tion: Ttie entire'amount' 
is aaaessee's Income: If any disbursement 'has to'be made on account of 
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the railway wagon not having been hilly loaded, that will be a business 
expenditure. The expenditure may have to be set off from ttte receipt but 
the money had been given In the Instant case by the collieries to the 
assessee as deposit to be held on behalf of the purchasers. 

In the case of Commissioner of Income-tax, West Bengal-I us. Sandersons 
and Morgans (1970) 75 ITK 433. It was held that Uie assessee-flrm of 
solicitors had credited a sum of Rs. 4.078/- being the aggregate of claimed 
balances In any many as 83 personal ledger accounts of the assessee's 
clients, who had advanced money to the assessee In connection with the 
cases conducted by the assessee for a few }rears. It was held by the Court 
that the amount was not taxable as the money belonged to the assessee's 
clients. 1 do nut see how this case helps the respondents In this case. 
In this case, It was found that the money was entrusted to the assessee 
by the clients, llie money was their money and after deduction of expenses, 
the balance amount continued to be held by the assessee on behalf of 
various parties. Since tlie money belonged to the clients to the firm of 
solicitors from the very beginning, it could not be equaled with Ihe money 
of the solicitors in the relevant year of account. Nothing hud happened 
In this particular year to convert the clients' money into income of the 
solicitors. 

The surplus amount in this cose was generated in course of carrying on 
business by the assessee. The assessee had not been entrusted with the 
amount in question by anybody. He claimed and obtained money from 
the colliery companies In the usual course of business. This money he 
obtained not because the consignees had demanded it. Irrespective of any 
demand by the consignees, he got this money from the colliery companies. 
If no demand came from any of the consignees, he would have kept the 
entire amount himself. As a matter of fact. It has been found that only 
some of the consignees demanded payment and were paid by the assessees. 
This was the manner In which the assessee conducted his business and 
the surplus arose In regular course of business year aAer year. 

The conduct of the assessee also goes to show that the assessee himself 
did not treat the amount as trust money. The money was not' shown as 
a liability nor was it kept in a suspense account. It was taken as 
miscellaneous receipt to the profit and loss account. He mingled the money 
with his other profits of business and treated the money as his own. There 
Is nothing in the facts of the ca5»e to suggest that the money received by 
the assessee from the colliery companies actually belonged to the con¬ 
signees and were not the assessee's own money. 

We are of the view that the question referred by the Tribunal should have 
been answered in the negative and in favour of the Revenue and we answer 
it accordingly. The appeals are allowed. The parties to bear their own costs. 



UM^Aasxun State Text Book I¥oductlon & Pub. Ltd. va. CIT (Oau.)958 


(1006) 134 TontlM 353 (Oao.) 

IN THE HIGH COURT OF CAUHATI 
(Before Hon'ble Justice Mr. D.N. Baniah & 

Hon’ble Justice Mr. S.B. Roy) 

I.T. Reference No. 63 of 1990 

The AMem State Teat Book Production ft Publication 

Corpn. Ltd. 

▼a. 

Commleeloner of Income-tax 

For the Appellant K.1I. Chondhnrjr 

I 

For the Respondent O.K. Joshi 

Decided on 3-6-1996 

REFERENCE TO HIOR COURT — Asseoament eompleted n/s 143(3) 
•— Issne of exemption u/s 10(32) raised for the first time before 
Tribunal — Tribonol not admitting additional ground since it involved 
going throngh facts — Reference refused — Held, claim of asoessee 
refused since additional ground required scrutiny of foots—Reference 
rightly refused being a question of foot. 

Income-tax Act, 1961 — Section 256(2). 

FACTS 

FortheA,Y. 1979~80, the assessing ojjlcer assessed u/s 143(3) /148, Return 
was JUed shaiving income oj Rs. 18.33,520/- which was assessed at 
Rs. 31,62,554/-. There was no discussion in the assessment order about 
the claim qf the assesseejor exemption of the income u/s 10(22) of the Act 
The assessee took up the matter before the CIT(A) and the CfTXA) also 
dismissed the appeaV Thereafter, the assessee preferred an appeal before 
the Tribunal raising various grounds on different items of addition or 
disallowances. The Tribunal disposed of the appeal by order dated 
27-7-1989. Thereafter, the assessee JUed an application before the Tribunal 
stating that there was some mistalce in the order of the Tribunal, The main 
issue regarding the daim of assessee for exemption u/s 10(22) as per 
amended ground had not been dealt with by the Tribunal. The Tribunal partly 
allowed the appeal with the d/servatton that the Tdbunal had noJurisdiction 
to entertain such point, which had not been raised before the authorities 
below. 

DECISION 

On going through the question Kferred, the Hon'ble Court did not And 
that the said question is arising out of the order passed by the Tribunal. 
Besides, the question has no bearing on the dispute between the parltes. 
Accordingly, ^e Hon'ble Court declined to answer the question referred 
to IL 




lauMfrioN aspomrs 


< CSM* MCMTMA'to;- ' 

1. CITBoadtay ua. ScfticfttiStearMitfavtiiaMon CO. iid. (1061X43ITR 669(30 

2. Cn* Wedt Bengal-II us. Smt. itausi^a Osut (1868) 68 ITR 750OC) 

Fall Mxt of the Is gt««» Mowi- 

...OUINMHEMT 


(Baruah, JJ 

In this rererence under section 256(1) of the InoomO'-tax Act, 1961(for .short 
“the Act*) the following questloli has been by the. Tribunal for 

opinion of this Court: 

"Whether on the facts and lA the circtimstanccs of the case, the Tribunal 
to correct in holding that the claim of.exemptfooi under section 10(22) 
of.the Inoomcrtax AcU 1861 to a pefnti of ihct?" 

2. Pbr the purpose of answeiing the question thefacts may beAteted as 
fcllaws: 


For the assessment year 1979-60. the Assesslng.,Ofncer assessed under 
section 143(3)/148, Return was. filed.showjing incomei of Ra. 31j62v554 
which was asssssed at Rs. 18.33.B20/-. There was no discussion'In the 
assessment order about the- cMiA of Out asseesee for ekemption of (he 
Income under section 10(22) of (ht. Act.. The asstssee toolc up the matter 
before the Commissioner of incomcrtax (Appeals), and the Commtoaioner 
of Income-taxtA) also dismissed the appeal. Thereafter^ the asscseee preferred 
an appeal before the Income-tax AppeOate Tribunal raising various grounds 
oil dlflercnt items of addition or disallowances. The Appellate Tribunal 
disposed of the appeal by order dated 27-7-1969. Thereafter, the aaaesaee 
Died an application' before the Appellate, Tribunal stating that there was 
some mistake in the order of the Appellate TTlbunaL Amongst other things, 
it was submitted that the main lasiM regdrding the claim of assessee for 
exemption under Section 10(22) qa per amebded ground had not been dealt 
with by the Tribunal. The Tribunal partly allowed the appealiwith the ob- 
servaUoii that the Appellate Tribunal had po JurtodIcUon to entertain such 
polnt,'whldb had not been raised before the authorities below. The assesaee 
thereafter submitted an application to refer the following questtons for 
opinion of this Court: 

‘L Whether on the facts and in the .circumstances of the 'Caadjlhe 
Tribunal is correct in holding that the claim of exemption under sec. 
10(22) of the Income-tax Act. 1961 to a point of fact? 

2. Whether on the.facts -and in the..cloeumstances of.the case;.the 
Tribunal is correct in holding ttmt . (he.^tfeHate: Tribunal has'tio 
jurlsdteUon toentertalna newpelpt Of Jawv l.a'. the dslm of exMpUon 
under sec. 10(22).-as:.this, point hadi not been ratoeA.before; (he 
■ aulhorltleB Irelow?" 



1 


Stetie Text BaOk-Pita dn rt toa ft Pub. Ltd. vs. CIT (Qslft)866 


: I •- H awtvet. TrtfaiJitri ■e li anteddnty' flia qaestton re f er r ed-to to par«grt>ph 

I k'Otithta'judipBtaLI’Hcnccrithe.praMnt teference. 

9. WeiisVv heard Mr. K.H.:GlMtidfaury.>oauiM«l appearing lor thchosaesaec/ 

. ..oppUoantohd: Mr. 0.1C-do*hl,iatetKhng ounael foTithe rewenuc/reopon- 
ilcnL < In'this loose* we. have to see wfaethee th^ question referred fay the 
Trlbuhat xait be answeeed or. not. The Tribunal In Its order dated 
12-3--Q0 passed to Mlsc. PstiUon No. 23 .(Gau) of'19S9 observed thus: 

>'Wh havie heard both tfaeatdeannd we have gone duough the orders 
< of the authofides below for ouresttStderaUonk It is seen that this point 
u, toiaoti adlalngtotttragithe. oideeiog the iGlTtAiihapngiled 4»fere.the 
vrA^wUato'Tribubah-ActiMdlyv certelisfacts wttikldihow i to be basically 
' fbundand matertals brought on record befbne this point .can fae. taken 
up. In>thls view of .the.matter, we-are. of ths) opinion that since the 
. AppoUate Tribunal would have no. Jurisdiction to entertain sUch point 
of. fact, vdheh had not been raised' before Urc authorities below, this 
point of the assessee canaot.be sepepted; It Is open to the assessee 
to take up the matter before the critAl. if such ground has been raised 
irbcfore the.crrtAl'or^toally. foC'taklng'apprepriale action.* 

4.' Wfe have perused the Orders passed by the Tribunal aa WeH as the 
iqaestlon Itof e nl ed to this Court for. eptniort] ■ In thiS'CORnection, reference 
oah be made to a deotoion in CfT; Bomttaif v». Sctndla Steam NeulgaUon 
Co. iJuL, reported in 0861) 42 ITR 569. In the said decision, the Apex 
Court held that the High Court can amwer the question under section 
256(1) or 256(2) only on the following cohdltlons: 

“(U When a question Is raised before the Tribunal and Is dealt with 
by It. It is clearly, one arising, out of its order. 

(2) When a question of law Is raised before the Tribunal but the Tribunal 
toils to deal It. It must be deemed to have been dealt with by it. and 
Is, therefore, one arising out of Its order. 

(3) When a question Is not raised before the TVUmASl but the Tribunal 
deals With It. that IMll' also be a question arising out' of its order. 

.: (4) When q question or law Is neither raised before the Tribunal nor 
' oohsideted by it. It Will not lie a question'arising out of its order 
netwithstandlng that it may arise on the findings glveh by It.’ 

^m.thd deoUilon in C/Tvs, Scinc(aiStaaniIiWau(g«tlori Co. Ll^^iihpra) It 
toabiaadahtly clear.that thls^Oourt.canaot answer thpqutotton if It dees 
not arl^ put of the order pasded by ffali'tribunal to.tlje mailer quqted 

>. StfiaiiiHin!)y» toCyiV,Wlmtgeni6tCvn.andal«MinB|/niMito)w p o M ta dto ^ia681 
^i6BiiPt.Jr6(XijMtoi:M<*.Oeiu»kb«ld:tht#it)HtfyiflwitittjnnyiWii^rrnMWer a 
> pqusstlaii anfeiOndito ItbyitltoApItolfotogVtoienaf'fHtoHlghiaisui't Inh ass e v e r 
not botind to answer a question merely beonuse It Is raised 'snd n a fan i e d. 
It is WeH settled that the High Court may -deoUnS' to nnswor a> iqiiestlnn 
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of fact or a question of law which Is purety academic or has no bearing 
on the dispute between the parties or though referred by the Tribunal 
does not arise out of its order. The High Court may also decline to answer 
a question arising out of the order of the Tribunal, if it is unnecessary 
or Irrelevant or Is not calculated to dispose of the real issue between the 
taxpayer and the department. There is also no ground for restricting that 
power when an erroneous order the High Court has directed the Tribunal 
to state a case on a question which does not arise out of the order of 
the Tribunal. Even In case when the High Court gives direction to the 
Tribunal to refer question (s). the High Court is not bound to answer the 
question without considering whether it arises out of the order of the 
Tribunal, whether it is a question of law, or whether it is academic, 
unnecessary or irrelevant. 

6 . On going through the question referred to us, we do not And that the 
said question is arising out of the order passed by the Tribunal. Besides, 
the question has no bearing on the dispute between the parties. Accord¬ 
ingly. we decline to answer the question referred to us. 

A copy of this Judgment under the signature of the Registrar and seal 
of the High Court shall be transmitted to the Income-tax Appellate Tribunal. 

In the facta and circumstances of the case, there will be no order as to 
costs. 


(1S96) 134 Taxation 256 (Oau.) 

IN THE HIGH COURT OF CAUHATI 
(Before Hon'ble Justice Mr. D.N. Baruah & 

Hon'ble Justice Mr. S.B. Roy) 

I.T. Reference No. 11 of 1992 

Commissioner of Income-tax 

TS. 

M/s. Assam Trlbnne 

For the Appellant Dr. A.K. Saraf 

For the Respondent R.K. Josh! 

Decided on : 7-6-1996 

DISALLOWANCE OF CASH PAYMENTS — Assesses pleading payment 
Identifiable and entered In the books of accounts of the person 
receiving the same — Confirmation letters filed ■— Tribnnal partly 
allowing assessee’s claim — Held. In respect of payments made by 
assesses under exceptional circumstances, the Tribunal having upheld 
the contention, a finding of fact >- However, in respeet of payments 
where only oonflrmatlens available, expenses not allowable —Assess e s 
required to prove whether exceptional and unavoidable chrcumstances 
existed. 

Income-tax Act, 1961 — Section 40A(3). 
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FACTS ft DECISION 

The Aaaeaalng OlDcer noticed that asaesaee had made caah paymenta 
exceeding Ra. 2,500/- in vlolaiion of the provlsiona of aection 40A(3). The 
aaaeaaee produced only the confirmation from aome of the partiea and 
alao explained the exceptional clrcumaiancea but in most case asaesaee 
could not satlafactorlly explain the reason for violation of the provisions 
of section 40A(3). The ITO disallowed the entire payments. Out of a total 
disallowance of Rs. 9,04,553/-, the ClTfA) granted relief to the tune of 
Rs. 6,36,979/- and the balance amount was disallowed. On further appeal, 
the Tribunal held that the assessee had filed further confirmation from 
the parties that there were entries in their books and, therefore, it upheld 
the disallowance at Rs. 1,01,462/- and directed the revenue to allow the 
balance amount after satisfaction that the payments were genuine. Being 
aggrieved, the revenue filed reference. The Hon'ble Court held that on going 
through the records the Tribunal came to the conclusion that an amount 
of Rs. 6.36,979/- had been paid by the assessee under exceptional 
circumstances. That being a finding of fact, the Hon'ble Court held that 
in regard to this amount, exceptional and unavoidable circumstances did 
exist. However, in respect of an amount of Rs. 1,26,111/-, the Tribunal 
Just directed the ClTfA) to make Inquiry whether the payments were entered 
in the books of accounts. In our opinion this was not enough. It was also 
necessary to enquire whether there existed exceptional or unavoidable 
circumstances for making such a payment. The Tribunal ought to have 
directed accordingly. This question was. therefore, answered In favour of 
the revenue. 

Full test of the Judgment is given below:- 

JUDGMENT 

(Baniah, J.) 

At the instance of the Revenue the following two question have been referred 
by the Tribunal under section 256(1) of the Income Tax Act. 1961 (for 
short, the Act) for opinion of this Court. 

■(1) Whether under the facts and In the circumstances of the case. 
Tribunal was Justified in upholding the decision of the ClTfA) who 
deleted the disallowance of Rs. 6,36.979-33 made u/s. 40A(3) of the 
Act? 

(2) Whether under the facts and in the circumstances of the case, the 
Tribunal did not err in facts as well as In law in impliedly holding 
that if the transactions are entered in the books of a/cs. of the payee 
then no disallowance is to be made u/s. 40A (3) of the I.T. Act?* 

2. Respondent is an assessee under the Act. During the course of assessment 
proceeding the Assessing Officer observed that the assessee made entries 
of cash payment exceeding Rs. 2,500/- in violation of the provlstons of 
Section 40A (3) of the Act. The Assessing Officer, therefore, asked the 
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assessee to explain the reason for making such cash payment. The assessee 
could produce conilrmation letters from some of the parties only and also 
explained the exceptional circumstances in which payments exceeding 
Rs. 2,500/- had been made, but in most of the cases in spite of repeated 
request made by the Assessing Oillcer, the assessee could not satisfactorily 
explain the reason for violation of the provisions of Section 40A (3) of the 
Act. The Assessing OiRcer, accordingly, disallowed a sum of Rs. 9,04,553. 
Being aggrieved the assessee took up the matter by way of appeal before 
the C.I.T. (Appeals). During pendency of the appeal before the C.I.T. (A), 
the assessee could produce some more confirmatory letters from various 
parties and was able to prove the genuineness of the transaction as well 
as the identity of the payee. Out of the total disallowance of Rs. 9,04,553, 
the C.I.T. (A) granted relief of the tune of Rs. 6,36.979-33. However, C.I.T. 
(A) disallowed a sum of Rs. 2,27,573-60. On further appeal before the 
Tribunal by the assessee as well as by the Revenue, the Tribunal sustained 
the order of the C.I.T.lA) allowing deletion of Ks. 6.36,979-33. As regards 
remaining disallowance of Rs. 2.27,573.60. the Tribunal was of the opinion 
that the assessee could produce three conllrmatory letters from three 
parties from which it appeared that the payments made were duly recorded 
in their respective books of account which needed verification as those 
letters were neither produced before the Assessing Officer nor before the 
C.I.T.(A), Accordingly, the matter was sent to the C.I.T.(A) with a direction 
thal If after verlflcallon, the contents of the letter particularly as to the 
entry In the books of account were found to be correct, he should grant 
necessary relief In respect of payment to those parties amounting to Rs. 
1.26,1 1 l-65afler giving opportunity of hearing to both the parties. However, 
the Tribunal disallowed a sum of Rs. 1,01.462/-. Thereafter, at the instance 
of the Revenue the Tribunal referred the above quoted questions for opinion 
ol this Court. 

3. We have heard Dr. A.K. Saraf. learned Special Counsel appearing on 
behalf of the Revenue and Mr. R.K. Joshl. learned counsel appearing on 
behalf of the assessee. 

4. Dr. Saraf submits that genuineness of payment Is not the only criterion. 
The authority has to be satisfied whether payments in violation of the 
provisions under Section 40A (3) had to be made under urgent and 
exceptional circumstances. In this connection Dr. Saraf has drawn our 
attention to a decision of this Court rendered on 6-6-1996 in I.T. Ref. 
No 22 of 1991 (M/s. Shrl Mahabir Industries vs. CfT, N.E. Region, Shillong). 
In the said case this Court held that exceptional and unavoidable circum¬ 
stances may vary depending on the facts of each case. Dr. Saraf further 
submits that the Tribunal committed manifest error in giving a direction 
to the C1T(A) to verify the contents of the confirmatory letters and books 
of account and grant further relief. 

5. Mr. R.K. Joshl disputes the submission made by Dr. Saraf and submits 
that the Tribunal which is the last fact finding authority being satisfied 
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as to the genuineness of transaction. Identity of the parties and also 
existence of exceptional and unavoidable circumstances, arrived at the 
findings and these are final. 

6. On hearing the learned counsel for the parties and on going through 
the records we find that the Tribunal came to the conclusion that an amount 
of Rs. 6,36,979-33 had been paid by the assessee under exceptional 
circumstances. That being the finding of fact, we also hold that exceptional 
and unavoidable circumstances did exist. However, in respect of an amount 
ofRs. 1,26,111.65 the Tribunal Just directed theC.I.T.(A) to make enquiry 
whether the payments were entered In the books of account. In our opinion, 
this was not enough. It was also necessary to enquire whether there existed 
exceptional and unavoidable circumstances for making such payment. The 
Tribunal ought to have directed accordingly. 

7. In view of the above, we answer question No. 1 in affirmative, in favour 
of the assessee and against the Revenue and question No. 2 in negative, 
in favour of tlie Revenue and against the assessee. A Copy of the judgment 
under the signature of the Registrar and seal of the .High Court shall be 
transmitted to the Income-tax Appellate Tribunal. 

8. In the facts and circumstances of the case there will be no direction 
as to costs. 


(1996) 134 Taxation 359 (Oau.) 

IN THE HIGH COURT OF GAUHATI 
(Before Hon'bte Justice Mr. D.N. Baruah & 

Hon'ble Justice Mr. N.S. Singh) 

I.T. Reference No. 52 of 1990 

M/s. Akshay Bhandar 
vs. 

Commissioner of Income-tax 

For the Appellant J.P. Bhattachaijea 

For the Respondent Dr. A.K. Saraf 

Decided on : 30-5-1996 

PENALTY — Penalty for concealment — Aaaeaaee supplying goods to 
one ‘B* by cash sales — ‘B’ pleading goods supplied on credit — In 
view of disturbed conditions assessee not coming forward to lead 
evidence but no material against the assessee put by Revenue — 
Assessee surrendering the amount to buy peace and to avoid harasa- 
ment and claiming exemption from penalty — Penalty Imposed—Held, 
since the evidence collected against the assessee not oonCronted to 
him during penalty prooeedlnga and assessee surrendering only to 
buy peace, penalty not Imposable. 

Income-tax Act, 1961 — Section 271(l)(c). 
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FACTS 

The asseasee Is a Jlrm registered under the Partnership Act and ts engaged 
tn the business of purchase and sale of uartous types of harduiare goods 
including C.C.I. Sheets. During the A.Y. 1977-78, the assessee Jlrm in a 
regular course of business of deattny In hardware goods, sold 45 bundles 
of C.C.I. Sheets valued at lis. 24,250/- to one M/s. Biswas brothers. The 
contention of the assessee was that the sale was made on cash payment 
vide cash memo No. 7690for the said amount. It was a local sale. Therefore, 
no Central Sales-tax was charged and this cash payment was credited in 
the cash hook of the assessee firm. Certain other goods were also sold by 
the assessee firm to the said Dharmanagar firm M/s Biswas Brothers. Those 
others, sales were made on credit and the assessee firm has also issued 
2 bills bearing Nos. 2813 and 2814/AB/83 and tn those 2 bills Central Sales- 
tax was also charged In view of ihe fact that the goods were sold on credit 
and it was necessary to despatch the same to Agartala. In the month of 
February, 1978 the assessee firm received a letter from the ITO. In the said 
letter It was Informed that M/s Biswas Brothers had booked 45 bundles 
of C.C.I. Sheets on 15-3-1977. The aforesaid 45 bundles of C.C.I. Sheets 
were purchased on credit. The assessee Jlmt disputed the averments made 
by M/s niswos Brothers. The ITO Initiated re-assessment proceedings. In 
response to Ihe notice, Ihe assessee firm filed a return under protest. The 
assessee firm wrote a letter on 29-11-1981 offering to pay tax on the said 
sum of Rs. 21,250/- Just to avoid harassment and requested the ITO to 
exempt them from penalty proceedings. The ITO Initiated proceedings 
u/s 27I(l)(c) and levied a penalty of Rs. 32,208/-. The assessee filed an 
appeal to CIT(A) against Ihe levy of penalty. However, after going through 
the entire matters the CIT(A) held the penalty Imposed by tlw ITO to be 
unjustified. Tt\e Tribunal, however, after considering the various aspects 
of the mailer canw to the conclusion that there had been a concealment. 

DECISION 

The Hon'ble Court held that It Is well established law that the proceedings 
u/s 271(l)(r) for Imposition of penalty Is a quasi criminal In nature and 
as such some evidence must be there before the ITO came to the conclusion 
that there was concealed Income. II is also well settled principle that the 
statement of witnesses without being cross-examined Is not a proper 
evidence for determining a particular fact. The ITO did not consider to 
bring the said witness Sri P.K. Biswas in the penalty proceedings. In the 
present case there was no acceptable evidence put forward before the 
present penalty proceedings. In the opinion of the court the conclusion 
arrived at by the ITO regarding guilt of the assessee firm for concealment 
of Income cannot be sustained and this aspect In the matter was totally 
Ignored by the Tribunal. It Is true that by the amendment, deletion of 
the tltord 'deliberately' which preceded the word ‘concealed* shifted the 
onus to prove the mental state to the assessee. The court was of the view 
that the onus that has been shifted Is rebuttable. It also does not mean 
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that the ITO or the Tribunal should not look into the fact that as to whether 
the assessee firm fraudulently concealed the income. The court did not 
find any finding In that regard. The court also found that the assessee 
firm has been deprived of the right to rebut the alleged statement of Shri 
P.K. Biswas as the said Sri Biswas was not produced or examined in the 
said penalty proceedings. 

Full text of the Judgment Is given below:- 

JUDGMENT 

(D.N. Bantah, J.J 

The Income-tax Appellate Tribunal at the Instance of the assessee referred 
the following three (3) questions under Section 256(1) of the Income-tax 
Act, for short, the Art, for opinion of this Court. 

‘(1) Whether on the facts and in the circumstances of the case, the 
Tribunal was Justified in law in reversing the order of the Commissioner 
of Income-tax (Appeals) and in restoring the order of the Income-tax 
officer imposing a penalty of Rs. 32,208/- under Section 271(l)(c) of 
the Income-tax Act, 1961? 

(2) Whether on the facts and in the circumstances of the case, the 
Tribunal was justlllcd in law In holding that the penalty of Rs. 32,208 
was correctly levied in tlie instant case under Section 271(l)(c) of the 
Income-tax Act, 1061 referring and relying on the Explanation 1 to 
the said section? 

(3) Whether on the facts and In the circumstances of the case, the 
Tribunal was justified in law in reversing the order of the Commissioner 
of income-tax (Appeals) deleting the penalty of Rs, 32,208/- Imposed 
by the Income-tax Officer distinguishing the case laws on the point 
relied on by the assessee and relying on Ihc case laws mentioned in 
the order passed on appeal?" 

2. The facts for the purpose of answering the above quest ions may be stated 
as follows ; 

The assessee Is a firm registered under the Partnership Act and is engaged 
in the business of purchase and sale of various types of hardware goods 
Including C.C.I. Sheets. The assessee firm follows Mercantile system of 
accounting. During the assessment year 1977-78 on or about 15th March, 
1977, the assessee firm in a regular course of business of dealing in 
hardware goods, sold 45 bundles of C.C.I. Sheets valued at Rs. 24,250 
to one M/s Biswas Brothers of Dharinanagar in the State of Tripura. The 
contention of the assessee was that the sale was made on cash payment 
vide cash memo No. 7690 for the said amount issued by the assessee firm. 
It was a local sale and the delivery was effected on the spot to the 
representative of the M/s Biswas Brothers and. therefore, no Central Sales 
Tax was charged and this cash payment was credited in the Cash Book 
of the assessee firm on the same day l.e.. 15th March, 1977. Certain other 
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goods were also sold by the assessee firm to the said Dharmanagar firm 
M/s Biswas Brothers. Those others sales were made on credit and the 
assessee firm has also Issued 2 bills bearing Nos 2813 and 2814/AB/ 
83 and In those 2 bills Central Sales Tax was also charged In view of the 
fact that the goods were sold on credit and It was necessary to despatch 
the same to Agartala and In due course the assessee firm received payment 
of the aforesaid bills of 1330 & Rs. 3722-78 respectively aggregating to 
Rs. 5052-78 P. on subsequent date l.e. on 5th April, 1977 and It was entered 
In the book of accounts of the assessee firm which kept In the regular 
course of business. The assessee firm filed Us return of total Income for 
the assessment year 1977-78 on or about 31st August, 1977 together with 
Its trading, profit and loss account as well as the balance sheet. The 
assessment was completed by the Income-tax ofllcer, ‘A' ward, Guwahatl 
In the month of December. 1977 showing a total income ofRs. 4.59,780.00. 
However, this assessment order was subsequently ractlflde on 23rd March. 
1978 under Section 154 of the Act and thus the total Income was re¬ 
determined. In or about xx the month of February. 1978 the assessment 
firm received a letter dated 20lh February 1978 from the Income Tax 
OfTlcer, Agartala who was the assessing officer of the said firm M/s Biswas 
Brothers. In the said letter It was Informed that M/s Biswas Brothers had 
booked 45 bundles of G.C. Sheets on 15th March. 1977 and despatched 
It to Dharmanagar by Railway. It also mentioned that the aforesaid 45 
bundles of G.C.I. Sheets were purchased on cfedit. One Mr. P.K. Biswas 
of the said M/s Biswas Brothers paid the amount at Gauhatt on 6th April. 
1977 along with another sum of Ks. 5052.78 in full payment of two other 
bills. TTie letter further Indicated that the M/s Biswas Brothers could not 
produce In course of their assessment proceedings any credit memo or 
bill In evidence of their having purchased the said 45 bundles of G.C. 
Sheets on credit. However. M/s Biswas Brothers had produced a Katcha 
slip (FardI) contalriing particulars regarding 45 bundles of G.C. Sheets 
costing of Rs. 24,402/- and It was claimed by Sri Biswas of M/s Biswas 
Brothers that the said Katcha slip was sent to them by the assessee firm 
along with two bills by post. The Income-tax Officer. Agartala. therefore, 
requested the assessee firm to confirm whether the said 45 bundles of 
G.C.l. Sheets were sold on credit to M/s Biswas Brothers and whether 
It received the payment of Rs. 24.402/- In cash on 6th April, 1977. The 
assessee firm replied the said letter stating that on 151h March, 1977 Mr. 
P.K. Biswas of the said firm visited their shop and placed order for some 
hardware goods including 45 bundles of G.C.l. Sheets and these orders 
were noted on catcha slip Fardls as per practice followed for delivery and 
subsequently on I5th March, 1977 the representative of M/s Biswas 
Brolhers came for taking delivery of the goods. TTie assessee firm also 
disputed the averments made by the Dharmanagar firm M/s Biswas 
Brothers and no catcha slip (fardl) wak sent to Shrl Biswas by post. It 
was further Informed that a sum of Rs. 5052.78 p. was received by the 
assessee firm from the said Sri Biswas at Gauhatl on 5th April, 1977 and 
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not on 6th April, 1977 as alleged by M/s Biswas Brothers. On or about 
26th April, 1979 the Income-tax OlTicer, Gauhaii Issued a notice under 
Section 131 of the Act to one of the partner of the assessee firm, Shri 
Ashlt Kumar Banlk to appear before the Income-tax Officer with books 
of accounts, cash memos, bills, cash book etc. In respect of the assessment 
year 1977-78. This notice was compiled with and said Shri Ashlt Kumar 
Banlk appeared before the Income-tax olTlcer. Statement of Shri Bantk 
was recorded on 9th May, 1979 in compliance with the notice issued under 
Section 131 of the Act. Income-tax OUlcer asked the said Banlk to produce 
further witness to prove the case of the assessee firm and several adjourn¬ 
ments had been given for that purpose. However, no further witness was 
examined. Thereafter, Income-tax OlTicer initiated re-assessment proceed¬ 
ings by issuing notice under Section 147/148 of the Income-tax Act, 1961. 
In response to the notice, the assessee firm filed a Return, under protest, 
'fhere was some disturbance and anoyance caused to the firm because 
of these proceedings, besides that was a lime of unrest in the State in 
connection with foreigner's issue and Gauhati was the political pivot of 
the movement. The partners of the assessee firm being member of the 
minority community, were naturally panicky and in unrest. Most of the 
employees of the assessee firm were irregular in attending their duties 
on account of political unrest. Because of all these activities the business 
was almost stand-still. In such condition and state of mind, the assessee 
firm wrote a letter on 29th November, 1981 offering to pay tax on the 
said sum ofRs. 24,250Just to avoid harassment and requested the Income- 
tax officer to exempt them from penalty proceedings. However, the Incomc- 
teix officer 'A' ward Gauhati initiated proceedings under Section 271(l)(c) 
of the Act and issued show cause notice as to why penalty should not 
be imposed. Cause was shown by the assessee firm. However, the Income- 
tax Officer rejected the contentions of the assessee firm and levid a penalty 
of Rs. 32,208/- by his order dated 13th March. 1984. The contention of 
the assessee firm was that the imposition of penalty was misconceived, 
contrary to the provision of law and suffers from various legal infirmities. 
According to the assessee firm the penalty was Imposed by the order of 
the Income-tax Officer solely on the basis of an oral statement made by 
one Shri P.K. Biswas of M/s Biswas Brothers. Even the whole oral statement 
was not supported by document and that the statement was recorded 
behind the back of the assessee firm and depriving the assessee firm any 
opportunity to cross-examine and verify testimony of the said Sri Biswas. 
He also could not produce any document in support of his contention 
because according to the assessee firm in case of credit sale definitely 
he would have received credit memo and such credit memo ought to have 
been produced just after he received the goods. According to the assessee 
firm there was no reason to believe an oral statement given by the said 
P.K. Biswas of M/s Biswas Brothers and any partner or any representative 
of the assessee firm and disbelieving the contention of the assessee firm. 
The assessee firm has also pointed out that It was a cash sale and it is 
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a fact that these bundles were consigned from Cuwahatl to Dharmanagar 
by rail by M/s Biswas Brothers who admittedly acted as consignor and 
consignee both and this was sufTlcIent to Indicate that there was no credit 
sale. Notwithstanding the fact, the Income-tax OfUcer Imposed penalty. 
Against that the appeal was filed before the CIT (Appeals) Gauhatl and 
the C.l.T. (Appeals), however, after going through the entire matters held 
the penalty imposed by the Income-tax officer under Section 271(l)(c) was 
unjusllfied and accordingly ihe same was cancelled. While passing the 
said order cancelling the assessment, the C.l.T. (Appeals) considered that 
theassessee firm had sold goods worth Rs. 5052.78on 15-3-1977 on credit 
to M/s Biswas Brothers, Dharmanagar, Tripura and the goods were 
despatched by Rail by the assessce being the consignor and M/s Biswas 
Brothers, Dharmanagar was the consignee. In respect of cash sale worth 
Rs. 24,250/- sold on 15-3-1977 the goods were despatched by the aforesaid 
M/s Biswas Brothers of Dharmanagar and that firm itself was both 
consignor and consignee. Thereby theC.l.T. (Appeals) came to the conclusion 
that in case of a credit same goods could have been despatched by the 
assessce along wllh the other goods being the consignor and not by 
M/s Biswas Brothers, who happens to be both the consignor and consignee. 
The assessce also coniended ihal Ihere was no posillve evidence of 
concealment of facts. 

3. The Revenue as dissatisfied with the order passed by the C.l.T. (Appeals) 
preferred an appeal before the Income-tax Tribunal. The Tribunal, however, 
after considering the various aspects of the matter came lo the conclusion 
that there had been a concealment of accounts, line Tribunal further held 
that Ihc assessee firm had failed lo siibslantiale the claim that the cash 
sales shown on the concerned dale for the year under consideration was 
not the cash sale proceeds but the concealed income of the assessee. Ac¬ 
cordingly, the order passed by the C.l.T. (Appeals) was reversed and the 
order of the I.T.O. was icstorcd. Al the Instance of the assessee the above 
three (3) (|ueslions had been preferred for opinion of this Court. 

4. Heard Mr. J.P. Bhattacharjee, learned senior counsel assisted by Mr. 
K.K. Joshl, on behalf of the assessce and Dr. A.K. Saraf, learned Special 
Counsel appearing on behalf of the Revenue. 

5. Before taking up the entire mailer. Dr. Saraf, learned Special Counsel 
for the Revenue has raised preliminary objecllon that these questions are 
all finding of farts and these questions cannot be answered. Accordingly 
to Dr. Saraf, the finding of Ihe Tribunal that the assessee had concealed 
Income is a question of fact and no question of law is Involved. 

6. Mr. Bhattacharjee, learned senior counsel, however, disputed the 
contention. Accordingly to him all the three (3) questions are questions 
which involved the question of law and therefore this Court is to give 
opinion. 

7. It is true normally when a Tribunal comes to a conclusion that the 
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assessee had concealed cerlaln income, il may be a question of fact if 
after proper assessment of the facts placed before the Tribunal. The 
Tribunal comes to the conclusion but, while llnding an assessee of his 
guilt of concealment after the procedure prescribed Is not followed, and 
If the Tribunal goes contrary to the provisions of law in arriving at such 
conclusion. In our opinion, it is dellnitely the question of law. In this case 
learned counsel for the assessee has drawn our attention to the provision 
of Section 271(l)(c) and also proviso to the said Explanation (1). According 
to the learned counsel for the assessee that the Tribunal Jumped to the 
conclusion regarding guilt of the assessee without first deciding whether 
the provisions contained in proviso is fulfilled or not. We find sufilcient 
force of the contention of the learned counsel for the assessee and, 
therefore, we reject the submission of the Special counsel appearing on 
behalf of the Revenue. 

8. For a proper appreciation, it would be appropriate to set out Section 
271 of the Income Tax Act, 1961 In so far as tliey are relevant 

“271(11 If the Income-Tax Officer or the Appellate Assistant Commis¬ 
sioner or the Commissioner (Appeals) In Ihe course of any proceedings 
under this Act, is satisfied that any person - 

(a) . or 

(b) . or 

(c) has concealed the particulars of his income or furnished inaccurate 
particulars of such income, he may direct that such person shall pay 
by way of penalty.- 

( 1 ) . 

(a) . 

(b) . 

(II) . 

(lii) in the cases referred to in clause (c), in addition to any lax payable 
by him, a sum which shall not be less than, but which shall not exceed 
twice, the amount of lax sought to be evaded by reason of the concealment 
of particulars of his income or the furnishing of inaccurate particulars 
of such income : 


Explanation 1 : Where in respect of any facts material to the com¬ 
putation of the total income of any person under tills Act,- 

(A) such person fails to offer an explanation or offers an explanation 
which is found by the Income-tax Officer or the Appellate Assistant 
Commissioner or the Commissioner (Appeals) to be false, or 

(B) such person offers an explanation which he is not able to sub¬ 
stantiate, then, the amount added or disallowed In computing the total 
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Income of such person as a result thereof shall, for the purpose of 
clause (c) of this sub-section, be deemed to represent the Income In 
respect of which particulars have been concealed; 

Provided that nothing contained In this Explanation shall apply to a 
rase referred to in clause (B) In respect of my amount added or 
disallowed as a result of (he rejection of any explanation offered by 
such person, if such explanation is bonajide and all the facts relating 
to the same and material to the computation of his total income have 
been disclosed by him." 

9. The first contention of Mr. Bhattacharjee is that the Income-tax Ofllcer 
proceeded to impose penalty and in fact. I.T.O. Imposed penalty without 
going through any acceptable evidence on record. Mr. Bhattacharjee 
further submits that (he sole basis of imposing penalty was the statement 
of one P.K. Biswas recorded by the Income-tax Olllcer. Agartala under 
Section 131 of the Act. This statement was recorded in a different proceedings 
In respect of the assessment of the aforesaid firm M/s Biswas Brothers 
and that loo In absence of partners of (he assessee-firm. This statement 
was forwarded by the income-tax Officer. Agartala to his counterpart at 
Gauhali income-tax A ward. Gauhali and this was the sole basts for coming 
to a conclusion that the assessec had concealed the Income. No effort was 
made by the Assessing Officer namely, the Income-tax Officer to examine 
the .said Shrl P.K. Biswas in the present penalty proceedings and In the 
pre.sence of any of the partners or representatives of the assessce firm. 

10. On the other hand, (he Income-tax Officer asked one of the partners 
of (he assessce firm to produce ail records and also evidence. One Shrl 
A.K. Baulk a.s partner of Ihe assessce firm apjjcared before the Income- 
tax Officer and gave his statement and also produced the relevant records 
Including the credit memo in respect of other two sales that took place 
simultaneously on llie same day l.e. 15th March. 1977. Thereafter, the 
Assessing officer l.e. the Income-tax officer insisted on the assessee firm 
to produce more witnesses to substantiate the claim. The Income-tax 
Officer and the Tribunal also had given much emphasis to the assessee 
firm for production of more materials by examining witnesses etc. And 
having failed to produce any other witness by the assessee firm, the Income- 
tax Officer as will as Tribunal jumped to the conclusion that the appellant 
was guilty because inspltc of repeated opportunities given to the assessee 
firm. He took the goods and that was cash sale and not credit sale. In 
this connection law is very clear. It is well established law that the 
proceedings under Section 271(l)(c) for imposition of penally is a quasi 
criminal in nature and as such some evidence must be there before the 
Income-tax officer came to a conclusion that there was concealed income. 
It is also well settled principle that (he statement ofwitneses without being 
cross-examined Is not a proper evidence Tor determining a particular fact. 
A statement recorded in a different proceedings in the absence of the 
assessee. any of the partners or representatives of the assessee firm cannot 
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be a piece of evidence besides If the spirit of Evidence Act Is to be followed. 
We have serious doubt that statement recorded In a particular proceeding 
can be brought Into for the purpose of imposing penalty In a different 
proceedings. We have already stated the proceeding for Imposition of 
penalty u/s 271(l)(c) of the Income Tax Act Is a quasi criminal In nature. 

11. However, the Income-tax Officer did not consider to bring the said 
witness Sri P.K. Biswas In the penalty proceedings. It is true that when 
some evidence Is there, it Is the duty of the assessee flrm/partners to 
establish and prove hls/thelr case, but that question of repeated conceal¬ 
ment of income will come only when such acceptable evidence Is placed 
before the authority. In the present case as we have already stated that 
there was no acceptable evidence put forward before the present penalty 
proceedings. In our opinion the conclusion arrived at by the Income-tax 
Officer regarding guilt of the assessee Arm for concealment of income 
cannot be sustained and this aspect In the matter totally Ignored by the 
Tribunal. 

12. In this connection a reference can be made to a decision of our High 
Court In Commissioner oj Income-lax vs. Curudayalram Mukfilal reported 
In (1991) 190 l.T.R. 39 where Dr. B.P. Saraf. J speaking for the Bench 
observed thus : 

“If In an appropriate case the Tribunal or the fact-finding body Is 
satisfied by the evidence on record and Inference drawn from the record 
that the assessee was not guilty of any fraud or any gross or wilful 
neglect and if the Revenue had not adduced any further evidence, then 
In such case, the assessee cannot come within the mischief of the 
section and suffer the imposition of penalty. That appears to be the 
true effect of the Explanation.' 

13. From the above decision It Is abundantly clear that the fact Andlng 
body, namely, the Income-tax Officer or the appellate authority has to 
decide whether on the basis of certain materials which Is acceptable 
materials that the assessee had committed fraud In concealment of Income. 
We have gone through the Judgment of the lYlbunal. We do not And any 
Andlng In this regard. 

14. Or. Saraf, learned counsel for the Revenue has streneously argued 
that after the amendment of 1964 the word 'deliberately* has been deleted 
and therefore the Revenue Department is relieved of Ihe onus of proving 
the mens-rea was obligatory prior to 1964 amendment. 

15. It Is true that by the said amendment, deletion of the word “deliberately" 
which preceded the word 'concealed' shifted the onus to prove the mental 
state to the assessee. We are of the view that the onus that has been shlAed 
Is rebuttable. It also does not mean that the Income-tax OfAcer or the 
Tribunal should not look Into the fact that as to whether assessee Arm 
fraudulently concealed the Income. We do not And any Andlng In that 
regard. We also And that the assessee Arm has been deprived of to rebutte 
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the alleged statement of Shii P.K. Biswas as the said Sri Biswas was not 
produced or examined in the said penalty proceeding. In our considered 
view, the Income-tax OiTlcer or the Tribunal ought to have considered as 
to whether the assessee firm has been prevented from glving/offerlng 
elTective statement to substantiate his explanation that the assessee firm 
was not guilty of any fraud or any gross or wilful neglect or such explanation 
if any, is bona Jkle or not in the absence of Ihe evidence or oral statement 
of Shrl. P.K. Biswas before the Income-tax Officer A-Ward. Gauhatl. We 
do not find any finding in that respect in the relevant orders of the Income- 
tax Officer as well as the Tribunal. However, we find that without considering 
this aspect of the matter, the Tribunal hastily Jumped to the conclusion. 

In view of the above, in our opinion, all the questions are answered In 
the negative and in favour of the assessee and against the Revenue. 

A copy of this Judgment under the signature of the Registrar and seal 
of the High Court shall be transmitted to the Income-tax Appellate Tribunal. 

In the facts and clicmnslances of Ihe case, there will be no direction as 
to costs. 
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IN THE HIGH COURT OF MADHYA PRADESH 
(licfore llon’ble Ag. Chief Justice Mr. A.K. Maihur & 

Hon'ble Justice Mr. S.K. Kulshresiha) 

M.C.C. No. 350 of 1089 

Commissioner of Income-tax 
vs. 

M/s K. Aminuddin & Sons 

For Ihe Appellant A. Adhlkari 

For the Respondent B.L. Nema 

DivlcU’d on : l'l-2-19y6 

BUSINESS EXPENDITURE — Tribunal allowing accrued liability 
u/a 26 of Bldi A Cigar Workers (Conditions of Employment) Act 1966 
— Held, since no clslm made by any worker under the Act, the liability 
under the aaid Act neither accrued nor aacertained — Tribunal wrongly 
allowing claim of the aeeeesee. 

Income-tax Act, 19C1 — Section 37. 

FACTS & DECISION 

The A.Y. Involved Is 1976-77 and the assessee Is a registered firm. The 
assessee claim of Rs. 61,642/- by way of deduction for holiday wage and 
leave with wages u/ss 21. 26 and 27 of the Bldi and Cigar Workers 
(Conditions of Employment) Act. 1966. The claim was rejected by the ITO 
but was allowed by the 'lYlbunal. The Tribunal held that since It was a 
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statutory liability, the same should be allowed as accrued liability 
u/s 37 of the Act. The Hon'ble Court found that this question arose during 
last year when the assessee withdrew this claim. None of the workers had 
made any claim with the appellant firm in regard to encashment of leave. 
When a worker becomes entitled to take leave such an entitlement does 
not result in the Incurrence of a financial liability. Such a liability comes 
into existence only when the worker does not take leave and exercise his 
right to encash it. In view of the fact that no worker had at any point 
of time approached for claiming such wages, the liability did not accrue 
and as such could not be allowed. The reference was decided against the 
assessee. 

Case referred to : 

M/s Kalekhan Mohd. HanlJ us. C/T 163 ITR 769 (MP) 

Full text of the Judgment Is the given below : 

JUDGMENT 

This Is an Income Tax Reference under Section 256(2) of the Income Tax 
Act (hereinafter referred to as the T.T. Act') at the Instance of the Revenue 
and the following question of law has been referred by the Tribunal for 
answer of this Court, which reads as under 

‘Whether, on the facts and in the circumstances of the case, the 
Tribunal was Justified in holding that the liability of the assessee for 
the amount of Rs. 61,642/- was an ascertained liability under Section 
26 of the Bidi & Cigar Workers (Conditions of Employment) Act, 1966, 
and the said amount was deductible in computing the Income of the 
assessee?' 

2. The brief facts giving rise to this reference are thus: The assessment 
year involved in this case is 1976-77, the previous year ending 31-3-1976. 
The assessee has been assessed in the status of registered llrm. The 
assessee claimed Rs. 61.642/- by way of deduction for holiday wages and 
leave with wages under Sections 21,26 and 27 of the Bidi & Cigar Workers 
(Conditions of Employment) Act, 1966 (herelnafler referred to as the ‘Act 
of 1966'). This claim was rejected by the Income Tax Ollicer and the same 
was affirmed by the C.I.T.(A). Thereafter, the matter was taken up in second 
appeal before the Tribunal and the Tribunal in a very brief order, allowed 
the appeal of the assessee relying on the decision of this Court in the 
case of M/s Kalekhan Mohd. Hanlf us, C.I.T., decided on 22-4-1981, 
reported In 163 I.T.R. 769. Hence, the Revenue approached the Tribunal 
for making a reference before this Court, which was declined by the 
Tribunal, by order dated 18-7-1983. 

Hence, the Revenue approached this Court for calling the reference under 
Section 256(2) of the Act and this Court by order dated 7-12-1988, called 
the reference and the aforesaid question of law was referred by the Tribunal 
for answer of this Court. 
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3. We have heard the learned counsel for the parties and perused the 
records. So far as the principle of law, which has been laid down in 
M/s Kalekhan's case (supra), is concerned, there is no dispute. All the 
statutory liability can be permitted to be deducted as an accrued liability 
under Section 37. But, in present case, the question is that whether the 
assesses has established that the liability has been accrued. In this 
connection, suffice it to say that the appeal was preferred by the Assessee 
before the C.l.T.(A), and CITfA) observed; 

‘In my opinion, the decision of the I.T.O. rests on proper foundation 
Last year under identical circumstances, the claim in respect of such 
a provision was withdrawn at the time of hearing before me. The 
position is exactly the same this year. None of the workers had made 
a claim with the appellant firm in regard to the encashment of leave. 
When a worker becomes entitled to take leave, such an entitlement 
does not result In the incurrence of a financial liability by the appellant 
firm. Such a liability comes Into existence only when the worker does 
not take leave and exercise his right In encash it. The appellant firm 
cannot presume that none of the workers would avail of leave and 
that every one of them would encash 11. The learned counsel admitted 
that no claim for encashment had been made by any of the workers. 
The addition made by the IIX) is, therefore, confirmed. No relief is due 
to the appellant on this account.’ 

Therefore, in view of the factual aspect. It is established that no workers 
at any point of time, has approached for calling such wages. It Is true 
that Section 27 of the Act of 196C, provide the relief to the employees, 
but whether such relief has been claimed by any worker or not, l.e. the 
factual aspect, which has to be established by the assessee. Bui on the 
contrary, the assessee has not discharged this burden by leading any 
evidence. On the contrary, the assessee has abandoned their claim before 
the Income Tax Appellate Cominl.Hsloner In appeal In earlier cases. In the 
present ease also, the assessee has not been able to s.'itisfy that whether 
such llabtllty has accrued or not. Hence, In this view of the matter, the 
view taken by the Tribunal does not apjjear to be well founded and hence 
we answer this reference in favour of the Revenue and against the assessee. 
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IN THE HIGH COURT OF GUJARAT 
(Before Hon'ble Justice Mr. B.C. Patel & 

Hon'ble Justice Mr. R.M. Doshit) 

Special Civil Application No. 9406 of 1995 

Laxmanrao Narayanrao Gharmalkar ft Others 

7S. 

The Appropriate Authority 

For the Appellant 8.N. Soparkar 

For the Respondent H.C. Thakore 

Decided on 21/22-31996 

ACQUISITION OF IMMOVABLE PROPERTY — Assessee filing Form 
37-1 — Notice Issued to assessee — Show cause notice Issued to which 
assessee replied citing comparable Instances — Order of acquisition 
passed — Held, instances filed by the petitioner rejected by giving 
Inadequate reasons — No valid reasons given to reject Instances filed 
by the petitioner — Order of acquisition held to be arbitrary and 
quashed. 

Income-tax Act, 1961 — Section 269UD(1), 

PACTS 

The PUC is an open plot of land abutting 25 feet of passage. According to 
the competent authority the PUC is located In a prime residential area and 
was free from encumberances. The Competent Authority after placing reliance 
on comparable sale Instances issued a show cause notice to the petitioner. 
In reply to the show cause notice the petitioner cited certain comparable 
instances. In the comparable Instances cited by the Appropriate Authortty 
they worked out the value by allowing certain discounts in order to bring 
it as comparable with petitioner’s Instances. The petitioner in his reply filed 
a detailed reply and pointed out the shortcomings in the property sold by 
it. The petitioner pointed out that PUC could not be considered with the sale 
Instances cited by the Appropriate Authority. The petitioners wged in the 
reply that the consideration of the Impugned transaction is more than the 
market rate and is in no.way understated and, therefore, the petiUoner 
requested for issue of no objection certiflcale u/s 269-ULf3). 

DECISION 

The Hon'ble Court after going through all the relevant facts found that 
the case of the petitioner is not rejected so far as the sale instances referred 
to by the petitioner are concerned on the ground of distance but it appears 
to have been rejected on the ground that transactions are of 1995. If an 
index is indicated then one should know as to what is the rate of growth 
and what is the upward trend. In the order it is observed by the Appropriate 
Authority that the areas within the two instances referred by the petitioner 
are not only unfairly located as compared to the PUC but also these two 
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transactions are six months earlier to the PUC and, therefore, a fair market 
value of the PUC could be estimated on the basis of three sale instances 
given in the show cause notice. On whal basts the Appropriate Authority 
has come to the conciuslon that the sate instances referred by the petitioner 
are unfairly located Is not stated but It appears that with a view to discard 
the submissions made by the petitioner a reason Is given that the properties 
are situated in unfair locality. It appears that the contentions raised by 
the petitioner are nowhere reflected in the order and no Justifiable reasons 
are given in the order. It la essential that reasons must be indicated. If 
reasons were given the court may after considering such reasons conclude 
that the reasons are just and proper and may not Interfere but in the 
absence of reasons for rejecting the contentions raised by the petitioner, 
the Hon'ble Court held that the authority acted arbitrarily and there was 
no proper application of mind. Tlie order of the Appropriate Authority was 
set aside. 

Full text of the Judgment is given below : 

JUDGMENT 


In this petition, ihe petitioners have challenged the order passed on 31st 
October, 1905 by the Appropriate Authority exercising the powers vested 
in it under Section 269.UD (1) of the Income Tax Act, 1961. 

2. I’elltloner No. 1 (hereinafter referred to as the Vendor) and petitioners 
No. 2A to 2D (hereinafter referred to as the confirming parlies) entered 
into an agreement on 4-7-1995 with petitioner No. 3 (hereinafter referred 
to as the Developer) for development of the plot in question, for a consideration 
of Rs. 74 I^khs. Form No. 37.1 with details in respect of the property In 
question was filed. On 22-9-1995, members of Ihe Appropriate Authority 
Inspected the I'roperly Under Consideration (hereinafter referred to as the 
I’UC). The property Is located l.s about 250 Mtrs away from Doyaneshwar 
I’aduka Chowk (Pune). 

22nd March. 1996: 

3. The PUC is an open plot of land abutting 25 ft. wide Dattaral Dhondlba 
path connecting DP Road and Chole Road, 'fliese two roads marge into 
Fergusson College Road. According to tlie competent authority, PUC is 
located in a prime residential area, having frontage of 16.65 mtrs. and 
is a retainable vacant land under the Urban Land (Ceiling & Regulation) 
Act, 1976; Vendor's title in respect of the PUC is clear and free from 
encumbrances; As [>cr I.T. Rules and law, the discounted value of PUC 
comes to Rs, 71,79,430, which gives net land rate of Rs. 10,335/- per 
sq. mtr. Competent Authority issued a detailed show causes notice as 
required under section 269, UD(l.A) of the Act, placing reliance on certain 
comparable sale instances (hereinafter referred to as the SIH- Extracts 
of important points in the comparable sale Instances are as under 
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(1). Members of the Appropriate Authority considered a plot of land located 
at CTS No. 12190. Shivajlnagar. The land area of the SIP-I is 887 sq. mtrs. 
on which there is a small built up bungalow admeasuring 109.66 sq. mtrs. 
and a garage admeasuring 33.4 sq. mtrs. The scrap value of the structures 
which were constructed in the year 1971 was estimated at Rs. 3,87,525. 
The stated consideration of the plot was Rs. 66,50,000/-. In addition to 
this the transferee was required to oiler to the transferor free of cost a 
flat having 1800 sq. ft., the value of which was estimated at Rs. 10,15,000. 
As such, the total consideration of the SIP-1 was calculated at Rs. 76.65,000. 
The discounted value of this consideration was worked out at Rs. 74.42,710. 
This SIP was full of a number of constrains and conditions adverse to 
the purchaser. Possession of the existing bungalow was to be retained 
by the vendor and no construction was allowed over the bungalow during 
the life time of the vendor or till such time they Intended to occupy the 
bungalow provided and then shiR to the flat to be provided free of cost 
by the purchaser. The vendors were supposed to pay Rs. 2500/- per month 
as the rent of the bungalow to the developer or the proposed Society during 
the period they Intended to occupy it. The developer was supposed to 
develop the balance area of the plot in which FSI of 522.12 sq. mtrs, was 
only available. On inspection of the site the Members of the Appropriate 
Authority found that the bungalow was constructed in such a manner 
that the plot could not be developed properly. Inspile of all these con¬ 
straints. the land rate per sq. mtr was calculated at Rs. 13,565/- per sq. 
mtr. While issuing the show cause notice, the Competent Authority was 
of the opinion that the PUC is superior as the vendor will not occupy any 
part of the plot or keep any interest in future constructions and Vendor 
will not come in the way of tlie development of the plot. In the opinion 
of the Competent Authority, the location of the SIP-1 was also comparable 
with the PUC as it is hardly 200 mtrs off Fergusson College Road and 
100 mtrs olT after Apte Road. It is Indicated in the show cause notice that 
though there were several constrains and limitations, the per sq. mtr. rate 
of consideration of the I^C is lower by Rs. 3213/- as compared to the 
SIP-1, that is to say that the PUC is lower by about 20%. 

4. The second instance indicated In the show cause notice is an Immovable 
property at Shlvajl Nagar, Pune, for which also an agreement for devel¬ 
opment was entered into on 3-6-1995. This SIP-1 was a land admeasuring 
761.81 sq. mtrs. On this plot of land, there was an existing building having 
built up area of659.89 sq mtrs. Since the developers were going to demolish 
the existing building, the scrap value of the structure was estimated at 
Rs. 2,87.600/-. After deduction of the same from the discounted consid¬ 
eration of Rs. 1,79,46,795/- (the stated consideration Is Rs. 1,85,00,000), 
the land rate of this SIP-2 was calculated at Rs. 23,481/- per sq. mtrs. 
As per another computation mentioned In the notice, aRer deducting the 
depreciated value of the building, the net land rate was calculated at 
Rs. 20,726/- per sq. mtrs. This SIP'2 is located 1.5 km away from Deccan 
Gymkhana Chowk and abouts 30 R. wide Kelkar Road which connects 
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Fergusson College Road and Apte Road. It Is about 250 mtrs. olTFergusson 
College Road and 150 mtra. ofTApte Road. The Competent Authority has 
mentioned in the notice that this SlP-2 is similar and comparable with 
the PUC as well as SIP-I. The land rate of the PUC as compared to SiP- 
11 is understated by Rs. 12,846/- per sq. mtrs, l.e.. by 125%, as mentioned 
in the notice. However, it is also stated in the notice that the dllTerence 
between the PUC and SIP-II is that the purchaser is a commercial organi¬ 
sation and as the name suggests, they may construct a hotel on the plot, 
which is permissible as per the rules of the Municipal Corporation. 
Considering this, the appropriate authority reduced the land rate by further 
30% for the purpose of comparison wjth the PUC. Even thereafter, according 
to the competent authority, the stated price of the PUC is much lower. 

5. The appropriate aulhorlly has given a third Instance of the sale of a 
property located al 8lh road of Prabhat road. Erandwane, Pune, which 
is about 1 km. away from Deccan Gymkhana. 100 mtrs. of Karve road. 
250 mirs. off Prabhat road and adjacent to Khlnoor'Mangal Karyalay. This 
plot of land admeasures 377.50 sq. mtrs. on which there Is a small outhouse 
having built up area of 44.49 sq. mtrs.. which therefore, is virtually an 
open plot of land, according to the appropriate authority. The stated 
consideration of the plot was Rs. 53,25,000/- which, after discounting 
as per the Rules, was calculated al Rs. 51.52.627/-. After deducting the 
scrap value of the outhouse, the land rate was worked out at Rs. 13.260 
per .s(|. mir. Comparing this instance with the PUC. It has been observed 
that the PUC Is understated by Rs. 292/- per sq. mlr. Compared to this 
SlP-3, the PUC Is understated by 22%. It Is further observed that this 
SIP Is comparable with the PUC In terms of development and location. 
It is further observed that in this SIP there was limitation of a condition 
that the developer would not construct a hotel/restaurant, commercial 
complex, or a marriage hall on this plot, but in spite of this, the PUC 
is understated as compared to this SIP-3. 

6. in view of these three instances, the appropriate authority believed that 
the PUC Is understated by more than 15% of its fair market value and 
therefore, called upon the petitioners to state and explain their case so 
as to prove that the staled consideration of PUC Is not understated as 
compared to its fair market value. 

7. The petitioners filed a detailed reply, a copy of which along with its 
annexures Is placed on record at Annexure 'E'. It is pointed out that the 
PUC has a frontage of hardly 16 mtrs. but an average depth of 41 mtrs. 
It is further pointed out that leaving side margin of 10 ft as per the rules 
of the Municipal Corporation, property can be constructed on the PUC, 
but due to less frontage, (which is of 32 ft.), there are lots of restrictions 
on the design and layout of flats to be constructed, and there is hardly 
any scope for construction of luxurious flats with modern layout. It is 
also pointed out that the approach road is from the west side, which Is 
the wind direction and, therefore, the flats on the rear side (east) will have 
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light and ventilation problem. From the North and South sides, the PUC 
Is surrounded by multi storied buildings, and, therefore, open terraces 
attached to the flats shall have less commercial value as the terraces will 
have no privacy. It is also pointed out that on the eastern boundary, there 
Is a large police colony (Shlvajlnagar Police Lines) and due to the large 
number of persons staying there, there is environmental, cultural and 
social constrains as a result of which the properties In this area are not 
commanding good price and the area is not preferred by Aristocrat people. 
It has therefore been pointed out that the properties coming on this lane, 
does not command a good price whereas the rates of the properties even 
on the adjoining lane command good price. Hence, It is pointed out that 
the Instances cannot be blindly followed. The transferee therefore objected 
to the observation in the notice that the PUC is located in a prime residential 
area near Fergusson College Road. 

8 . Petitioners have pointed out in their reply lhat Ihe PUC cannot be 
compared with SIP-I. because SlP-1 Is situated nearer to Fergusson road 
and Apte Road, which Is the really prime locality of Shlvajlnagar. Fergusson 
College Road, and Valshall Hotel are closely located to Sll’-i and prestigious 
Deccan Gymkhana Is only five minutes walking distance. SIP-1 has com¬ 
mercial potential whereas PUC does not have any commercial potential. 
PUC and SIP-1 are situated on cross directions from Fergusson College 
Road and the price cannot be compared. Narrating the family circum¬ 
stances of SIP-I lhat Vendor No. 1 is a widow aged about 57 years and 
vendors No.2 and 3 are non-resident Indians residing at UK and even 
Vendor No.l resides abroad for most of the times. It has been pointed 
out that the condition of retaining possession of the old bungalow is only 
systematic draRlng but in fact the possession of the bungalow is to be 
handed over immediately on receipt of the possession of the flat. II is further 
pointed out that the plot adjoining to SIP-I is also owned by a close relative 
of the Vendors from whom the same develop)er has acquired development 
rights of the adjoining plot and therefore, they arc in a position to consume 
more FSI even without disturbing the existing structure of SIP-I. It has 
been categorically stated that the Developers have got sanctioned the plans 
by utilising the FSI of the SIP-I on the adjoining property and they have 
accordingly advertised the scheme and a brochure of the scheme was also 
enclosed with the reply. Objections were also raised with regard to the 
land rate arrived at by the appropriate authority with regard to SIP-I and 
detailed calculations based on two dlflerenl modes were also enumerated. 
Thus, the comparison of PUC with SIP-I was strongly objected. 

9. With regard to SIP-2, it has been pointed out that this properly is situated 
on N.C. Kelkar Road, connecting Apte Road and Fergusson College Road 
and in the next lane towards Deccan Gymkhana. Therefore, it is contended 
that it has better location and commercial potentials even as compared 
to SIP-I but PUC is very much inferior. Apart from this, SIP-II is a 
transaction for outright sale of the land with a well maintained building 


I 



276 


TAXATION REPORTS 


IVol.134 


constructed In the year 1985, which is used as a hospital and can be 
converted Into a hotel with certain renovations. In the absence of any 
evtdence that the building is to be demolished, even the land rate arrived 
on such assumption is erroneous, as pointed out in the reply. It has further 
been pointed out that the SIP-2 is purchased by a group running chains 
of hotels in dllTerenl aristocrat locations in Pune and they have paid a 
premium price to purchase this properly and the land rate of that property 
cannot be compared with that of PUC. 

10. As regards SlP-3 it has been pointed out that the same is situated 
on Karve Road, about 2 kms away from PUC. Tiie locality Is totally dilTerent 
from that of not only the PUC but also SIP-I and SlP-2 and the price 
equations are entirely different. Referring to the restrictions in the agreements. 
It is pointed out that professional offices and consulting rooms, which 
are In great demand In the City, can be constructed. It has further been 
staled in the reply that the purchaser is a Bombay based builder who 
wants an entry in Pune and tn such circumstances, this Instance is not 
a normal business transaction. 

11. As against the instances sited by the Appropriate Authority, the 
petitioner has also sited certain instances, which are hereinafter referred 
to as TSI. The petitioner has referred to 'I'SI.I, a bungalow situated at off 
Aple Road, near Shree Clinic for which transaction was entered into six 
months prior to that of the PUC. TSl-1 is very closely located to the PUC 
and Is in a belter location as compared to the PUC, but is comparable 
local lonswise. The effective land rale of TCI, 1 as per apparent consideration 
works out to be less than Rs. 1000/- per sq. ft, as pointed out in the 
reply. 

12. PetII loner has also referred to another Instance, TCI-2, which Is for 
sale of an immovable property situated at Bhandarkar Road, Shivajinagar. 
The agreement is executed in January 1995. The area of the property Is 
829.6 sq. mtrs and there was an old bungalow on the property, which 
has since been demolished by the Developer, lire apparent consideration 
of the transaction was Hs. 81 lakhs, payable partly in installments and 
partly in allotment of flats in the scheme of the purchaser developer, lire 
entire price of the flats was to be adjusted atonce and the possession of 
the flats is to be handed over after two years. It is pointed out that inspile 
of all these advantages, the land rate per sq. mt. works out to less than 
Rs. 900/per sq. ft. 

13. it was thus urged in the reply that the consideration of the impugned 
transaction is more than the market rales and in no way understated, 
and therefore, the petitioner requested to issue No Objection Certificate 
under seetton 269 UL(3) of the Act. The appropriate authority, however, 
passed the Impugned order at anqexure 'A' to the petition, compulsorily 
purchasing the impugned property. 

14. Mr. Spparkar, learned advocate submitted that the order Is arbitrary 
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and therefore requires to be quashed and set aside. He submitted that 
the contentions raised by the petitioner with regard to SIP-I have been 
rejected on the ground that It Is nothing but In the nature of wild 
assumption and there Is no evidence that the conditions In agreement 
regarding SlP-I was fraudulent or was not Intended to be acted upon by 
the parties. The appropriate authority further observed that the contract 
Is legally binding on the parties and there Is nothing to show that the 
agreement was drafted with ulterior motive to misguide the Appropriate 
Authority. The Appropriate Authority rejected all the contenlions raised 
by the petitioner and held that SIP-I Is fully comparable with PUC and 
is more advantageous because PUC Is free from any drawback and 
encumbrances whereas SIP-1 had drawback and encumbrances. 

15. Learned advocate Mr. Soparkar also contended that the contentions 
raised by the pelllloner with ragard to SIP-2 were also rejected holding 
that the only advantage of SIP-2 Is that It has a potential for use as a 
hotel and for this factor a discount of 30% has already been considered, 
llie appropriate authority further rejected the claim that the rate of SIP- 
2 Is only for built up area and held that In the show cause notice It was 
made clear that even If depreciated value of Ks. 21.57,500/- of tlie building 
Is deducted, the land rale would come to Rs. 20,726/- per sq. mtr. Mr. 
Soparkar, learned advocate for the pelllloner submitted that the amount 
ofconslderalionofSIP-2as mentioned In the agreement Is Ks. 1,85,00,000. 
Even on the date of consideration, the value of the building was 
Rs. 21,57,000/- and the net value of the land would be Rs. 1,63,43,000 
and If the same Is divided by the area of the land, l.e. 762 sq. mtrs. the 
land rate would be Ks. 20.726/-. If thal be so. how at the time of considering 
the question of market value of SIP-2, the authorities have dealt with the 
land rate? According to him. it appears that there is different yardsticks 
and In dilTerent cases, the appropriate authority Is applying dlfTcrcnt yard 
sticks. 

16. He further submitted that for SIP-1 and SlP-2, the agreements have 
been executed In the first week of June 1095. According to the appropriate 
authority. If both the properties are situated In good locality or similar 
locality, and the price of each property, l.e., SIP- 1 and 2 can be compared 
with each other (at that time there was no question of PUC), then how 
the authorities compared the rales of both the properties when there Is 
sl/.eable difference even between the two sale Instances sited by the 
authority? It Is pointed out thal SIP-2 Is far away from PUC. Mr. Soparkar 
has placed on record a map. From that. It Is clear that the SIP-2 and 
SIP-1 are In the close vicinity while the PUC appears to be away from 
SIP-1 and far away from SIP-2. SIP-3 is situated In an altogether different 
area. While so, TSI-1 Is between the PUC and SIP-1 . SIP-2 and SIP-3 
and TSI-2 cannot be taken Into consideration for comparison with PUC 
because they are situated afar. 

17. Mr. Soparkar, learned advocate submitted that on what basis the 
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appropriate authority has deducted 30% from the price of SIP-2 so as to 
arrive at the rate of Rs. 14.508/- is not disclosed. No material is placed 
even before this Court as to on what basis for a potential use of a hotel 
30% discount has been taken into consideration. There must be some 
method to arrive at a conclusion and to calculate 30% discount. In the 
absence of that, it becomes very dilTlcult to rely on such a decision, more 
particularly when the appropriate authority Itself, while considering the 
case of SIP-I and SlP-2 accepted both the Instances as having fair market 
value. One fails to understand that for the same property l.e. SIP-2, the 
Appropriate Authority on one hand says that even if the depreciated value 
of the building is deducted, the land rate would come to Rs. 20,726/- 
per sq. mtr. and on the other hand it says that after deducting 30% from 
the above land rate, the resultant rale would be Rs. 14,508/-. Moreover, 
thovigh the Appropriate Authority says that three instances referred by 
them are fully comparable, there is vast dlfTerence between the rales of 
these three instances. Land rale of SIP-1 is calculated at Rs. 13,565, SIP- 
2 at Rs. 23.181/- and SIP-3 at Rs. 13.260/-. So far as SIP-2 is concerned, 
considering the fact that a commercial organisation is purchasing for 
construction of a hotel on the plot, land rate is reduced by 30% so as 
to fix the land rale at Ks. 14.508/-. Mr. Soparkar contended that this 
itself is an arbitrary action and this method is adopted to hold that the 
transact ion of SIP-2 is fair which is in the vicinity of SlP-1. It appears 
that while examining the ca.se of SIP-1 and SIP-2, different yardstick is 
used and while comparing PUC with SlPs, different method is adopted. 
SII’-2 rate Is reduced by 30% without giving any details or statistics. Mr. 
Soparkar stated that is II to Justify the fair market value of SIP-1? Looking 
to the situation of the PUC, why the same cannot be reduced, considering 
that it is adjacent to police lines and that the plot is not suitable for 
luxurious flats? In view of the difference, no reliance can be placed on 
liistunces. more particularly when the authorlt ies have not at all considered 
any of the grounds put forth by the petitioner and have not given any 
reason for rejecting the same for PUC. So far as the sale Instances referred 
to by the petitioner are concerned, nodoubt the transactions are six months 
earlier to that of PUC. but on what basis the Appropriate Authority stated 
that during the Intervening period of six months prices have gone up 
substantially, and no material whatsoever has been placed to indicate the 
growth. In the order, the appropriate authority has nowhere held that the 
sale instances of the properties relied on by the petitioner cannot be 
compared with because the properties are situated at a far distance or 
at some distance. Appropriate Authority held that the area of these two 
TSIs are not only Inferiorly located as compared to PUC, but also the 
transactions are six months old. On what basis it is stated that I'SIs are 
situated in inferior locality? Learned advocate pointed out from the map 
that on Fergusson Road, on the end of M.R. Shtrole road, there is a Hotel, 
next to II, a hospital, leaving bylane and open plot. Union Bank of India, 
Apte Road comes. Immediately thereafter there is a hotel, and a lodge and 
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a by-lane. TSI-1 Is situated on this by-lane. TOI-l Is thus In the vicinity 
of a Hotel, a lodge and a guest house and Is thus an ideal place for a 
hotel. Even then, appropriate authority, without applying mind, has observed 
that It Is In an Inferior locality. The case of the petitioner Is not rejected 
so far as the sale Instances referred to by the petitioner arc concerned 
on the ground of distance but it appears to have been rejected on the 
ground that the transactions are of 1995. If an index Is indicated, then 
one would know as to what is the rate of growth and what is the upward 
trend. In the order, it is observed by the appropriate authority that the 
areas within the two instances referred to by the petitioner are not only 
inferlorly located as compared to the PUC but also these two transactions 
arc sbe months earlier to the PUC and therefore the fair market value of 
the PUC should be estimated on the basis of the three sale instances given 
in the show cause notice by the department. On what basis the Appropriate 
Authority has come to the conclusion that the two instances referred to 
by the petitioner are interiorly located is not staled but it appears that 
with a view to discard the submissions made by the petitioner, a reason 
Is given that the properties are situated In inferior locality. It appears that 
the contentions raised by ihe petitioner are nowhere reflected In the order 
and no justinable reasons are given for rejecting the same. It is essential 
that reasons must be indicated. If reasons were given, the Court may, 
after considering such reasons, conclude that the reasons are just and 
proper and may not interfere but in Ihe absence of reasons for rejecting 
the contentions raised by the petitioner, we are of the view that the 
authority has acted arbitrarily. Even for giving 30% deduction on the land 
rale of SIP-2, no reasons arc assigned and the authorities have acted 
arbitrarily, and there is no proper application of mind. We are, therefore 
of the view that the order is arbitrary and is required to be quashed and 
set aside. 

18. In the result, this petition is allowed. The impugned order at Annexure 
‘A' is quashed and set aside. The respondents are directed to issue No 
Objection Certificate within eight weeks from the dale of receipt of the 
writ. 

Rule made absolute accordingly, with no order as to costs. 
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(1006) 134 Tuatlon 230 (OuJ.) 

IN THE HIGH COURT OF GUJARAT 

(Before HonlDle Justice Mr. Kajesh Balia & 

Hon'ble Justice Mr. M.S. Shah) 

I.T. Reference No. 338 of 1083 

M/s Zenith Processing Mills, Surat 
vs. 

Commissioner of Income-tax, Surat 

For the Ap|>ellani D.A. Mehta 

For the Respondent J.M. Thakore 

Delivered on : 28-9-1005 

SPECIAL DEDUCTION — Aaaessee filing return on the basis of audited 
account — Return not accompanied by certificate of audit as required 
by sub-section (6A) of section 80J — Claim of the assessee allowed 
by ITO — Notice to the assessee for cancellation of assessment being 
prejudicial to the interest of revenue — Assessee offering to file audit 
report during proceeding u/s 263 — Revenue bolding audit report 
to be accompanied with return and no provision to file during the 
course of proceedings u/s 263 — Held, condition of obtaining report 
for purpose of deduction u/s 80J mandatory — Piling of report any 
time before assessment completed directory — CIT bound to accept 
audit report during hearing of show cause notice for cancellation. 

Income tax Act, 1961 — Sections 80J(6A) and 263. 

FACTS 

The assessee is a Jirm. For the A.Y. 1976-77, the ITO framed order on 
22 1979. While framing the assessment the ITO allowed the assessee’s 

claim for deduction in respect of profits and loss arising from its newlg 
established undertaking. With effect from 1-4-1976, sub-section (6AJ was 
interest in section 80J. The CIT exercising his powers u/s 263 considered 
tlw allowance of reduction u/s SOJ, inter atla against the Interest of revenue, 
issued notice to the assessee. The assessee contested the withdrawal of 
relief u/s SOJ. According to the CIT, sub-section (6A) of section SOJ lays 
down mandatory requirement that before a claim u/s SOJ is admissible for 
any A.Y. the assessee must have his accounts of the releoant preuious year 
audited by an accountant and the assessee must furnish along with his 
return of Income report of such audit In the prescribed form duly signed 
and verified by such accountant. According to the CIT the assessee had 
not furnished the report of such audit in the prescribed form duly signed 
and verified by the accountant, the assessee was not entitled to relief u/ 
s SOJ. The assessee had claimed that when question of disallowance mi 
that ground is considered, the assessee may be permitted to furnish them. 
The Tribunal came to the conclusion that provisions of section 80J(6A) are 
mandatory and that the assessee has filed return for the A.Y. 1976-77 on 
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20-8-1976 Without audited statement of accounts and the prescribed report 
and the audit report could not be filed now. 

DECISION 

From perusal of sub-section (6A) li is apparent that compliance of 2 things 
arc necessaiy. First requirement is that statement of accounts for the 
previous year relevant to the A.Y. for which (leductlon is claimed must 
have been audited by an accountant and second part is that the asseasee 
must furnish along with his return of income the report of such audit 
in the prescribed form duly signed and verified by such accountant. In 
our opinion while compliance of the former before that deduction is claimed 
is mandatory and so far as manner of submiiting proof of such compliance 
of filing along with the return Is concerned, is dlrectciy because such 
requirement falls in the realm of procedure for furnishing evidence in 
support of the claim and which can be furnished at Ihe time while allowance 
or disallowance u/s 80J is being considered by the concerned authority. 
We are of the opinion that as provision of furnishing of report In the 
prescribed form is held to be directory, the assessce can be permitted to 
produce such report at a later stage when question for disallowance arises 
during the course of the proceedings in a given case, it will depend upon 
the facts and circumstances of each case, and therefore, the assessee may 
be permitted to produce such report. If II has not been produced earlier. 
Compliance of furnishing of auditor's report in the prescribed form has 
to be complied before the assessment Is completed and the assessee cannot 
claim deductions u/s 80J by producing the report later on. 'llie requirement 
of furnishing auditor's report is in the realm of furnishing proof about 
the fact that accounts have been audited and substantial compliance of 
this provision has been held to be sufTlcient compliance. It was only during 
the course of proceedings before the CIT u/s 263 that question was 
considered whether documents furnished by the assessee amount to 
sufficient compliance of furnishing such proof or not and that having been 
negatived the occasion arose to furnish the proof which according to the 
CIT was wanting in declaration that the accounts have been duly audited 
which Is required by sub-section (6A) of section 80J. In our opinion that 
would have been sulllcient compliance with the requirement and the 
assessee ought not to have been visited with the disallowance or withdrawal 
of the allowance already made without alTordIng opportunity to do so. It 
is Inherent part of section 143(3) that where the assessing officer Is not 
Inclined to accept the return submitted by the assessee and if he wants 
to modify the assessment from the return a show cause notice Is required 
to be given to the assessee. Giving of this opport u nity will Include opportunity 
to remove procedural defect, if any, which are directory in nature. The 
condition of non-fullllment of requirement u/s-sectlon (6A) was made 
known to the assessee during the proceedings u/s 263 although the 
assessee asked for an opportunliy to produce the auditor’s report to fulfil 
the requirement u/s 80J (6A). The CIT ought to have afforded an 
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reported In the case of 118 ITK 392 and the Patna High Court in the case 
of err us. Sitaram Bhagwandas reported in 102 ITR 560 in Interpreting 
the phrase 'along with' appearing in section 184(7). The court opined that 
merely because the auditor's report has not physically accompanied the 
return, it cannot be said that it cannot be produced for merits for deciding 
the claim of deduction under section 80J(1) of the Act when the Income- 
tax onicer sits down for framing the assessment on merits. It is the only 
stage at which all the requirement of section 80J(1) of the Act read with 
sub-section (6A) thereof are to be ascertained. In our view the aforesaid 
reasoning of the Allahabad High Court and the Patna High Court would 
squarely apply to the facts of the present case. The provision about 
furnishing of the auditors report along with the return has to be treated 
as procedural provision, directory in nature, and substantial compliance 
should suITIce. 

3. In view of the aforesaid discussion, question no. 2 referred to above 
Is to be answered in the negative by holding that provision of Section 60J 
(6-A) to the extent tt requtres furnishing of auditor's report In the prescribed 
form along with the return Is directory in nature and not mandatory. 

4. Coming to the first question we are of the opinion that as provision 
of furnishing of report in the prescribed form is held to be directory, Uie 
asscssee can be permitted to produce such report at a later stage when 
question for disallowances arise during the course of the proceedings in 
a given case, it will depend upon the fact the circumstances of each case 
and therefore, the assessee may be permitted to produce such report, if 
it has not been produced earlier. 

5. The learned advocate for Ihc revenue vehemently contended that on 
the basis of the observations made in Gujarat Oil and Allied Industries 
(supra) that compliance of furnishing of auditors report in the prescribed 
form has to be complied before the assessment is completed and the 
assessee cannot claim reductions u/s 80J by producing ihe report later 
on. We are unable to sustain his contention. In the Gujarat Oil & Allied 
Industries (supra) the question about non furnishing of 'proof of the 
accounts being audited' was not furnfshed along with the return in support 
of the claim. However, during the course of the proceedings when the ITO 
was considering the claim, he disallowed the assessee's request for furnishing 
the auditors report in the prescribed form at that stage and the claim 
was disallowed. It was In these circumstances the claim for disallowance 
was being considered by the I.T.O. The ITO has made if known, that he 
is not to allow deduction u/s 80J unless a certlflcaic is accompanied with 
the form and assessee having known for no reasons for said disallowance 
has promptly submitted report which was not submitted earlier. It is in 
these circumstances, that observations were made that a report should 
be made atvallable to the ITO. We may notice that tt has been held by 
this court with which we agree that requirement of furnishing auditors 
report is in the realm of furnishing proof about the fact that accounts 
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have been audited and substantial compliance of this provision has been 
held to be sulHcient compliance. During the course of assessment the 
assesses has furnished accounts stamped with auditor's seal as noticed 
above which were treated by the assesses as well as the assessing ofllcer 
to be sulHcient compliance of giving proof of the fact that accounts have 
in fact been audited and on that basis the assessment was framed. 11 was 
only during the course of proceedings before the C.l.T. u/s 263 that 
question considered whether document furnished by the assessee amount 
to sunicient compliance of furnishing such proof or not and that having 
been negatived the occasion arose to furnish the proof which according 
to the CIT was wanting in declaration that the accounts have been duly 
audited which is required by sub section 6A of section 80J and if the 
assessee requires production of evidence before the allowance made by 
the Income-tax OlTicer u/s 80J was wHhdrawn, in our opinion that would 
have been sufllclent compliance wllh Ihe requirement and the assessee 
ought not to have been visited with the disallowance of withdrawal of the 
allowance already made without affording opportunity to do so. It may 
be noted that in a given case assessee's return having a claim of deduclion 
u/s 8CVJ may be accepted by the i'lO without holding an inquiry, though 
it may not have been accompanied with proof of account being audited 
in the manner prescribed. The question of furnishing proof of such audited 
accounts in the prescribed form at later stage arises only when the matter 
is being actively considered for disallowance by the concerned authority. 
If the assessee does not offer to furnish proof even at the stage when it 
Is pointed out to him that requirement of law are not fulfilled to sustain 
the claim made by him and he falls to fulfil the requirement of law at 
that stage. It can be said that the assessee had failed to rectify the defect 
at earlier opportunity offered to him. 

It is Inherent part of section 143(3) that where the Assessing Officer is 
not Inclined to accept the return submitted by the assessee and if he wants 
to modify the assessment from the return a show cause notice is required 
to be given to the assessee. Giving of this opportunity will Include opportunity 
to remove procedural defect, if any, which are directoiy in nature. If we 
examine the matter from that point of view we are satisfied that in the 
present case, the claim made by the assessee was though not admissible 
for want of auditor’s repmrt on record, yet the same was allowed under 
a mistake by the Assessing Officer leaving no opportunity to the assessee 
to complete the requirements. The condition of non fullllment pf require¬ 
ment u/s. 6A was made known to the assessee during the proceedings 
under section 263 although the assessee asked for an opportunity to 
produce the auditor's report to fulfil the requirement u/s 60J(6A) the CIT 
ought to have afforded an opportunity to the assessee to furnish that proof 
and then examined the admissibility of the claim in the light of the proof 
furnished. 

As a result of the aforesaid discussion we answer the question no. 1 also 
in the negative l.e. in favour of the assessee and against the revenue. 
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IN THE HIGH COURT OF PUIWAB & HARYANA 
(Berore Honlile Justice Mr. G.S. Slnghvl & 

Hon'ble Justice Mr. N.K. Sodhi) 

Civil Writ Petition No. 1156 of 1996 

Lt. Col. Paramjlt Singh (Retd). Jalandhar 

▼a. 

1. Commissioner of Income-tax, Jalandhar 

2. Income-tax Oflleer, Ward 2(3) Jalandhar 

For the Appellant A.K. Mittal 

For the Respondent R.P. Sawhney 

Decided on : 13-3-1996 

REASSESSMENT — Aasessee retired from army — Assessment for A.T. 
1088-89 completed by ITO Pune having Jurisdiction over army officers 

— After retirement aasessee settling at Jalandhar — Assessment for 
1088-80 reopened — Reopening of assessment challenged by aasessee 

— One of the ground being lack of jurisdiction of ITO — Held, since 
aasessee assesseed at Pune, his file not having been transferred or 
no transfer of jurisdiotlon u/s 127. ITO Jalandhar had no Jurisdiction 

— Notice issued for reopening Invalid. 

Income-tax Act. 1961 — Sectlos 127 & 148. 

Constitution of India — Article 226. 

PACTS 

The peUtioner retired as Lt. Col. from army on 31-8-1990. At the time of 
retirement he was posted at Purw. His assessment for the A.Y, 1988-89 
ujos completed by ITO Pune. Subsequently q/ter retirement the assessee 
settled at Jalandhar. The ITO Jalandhar reopened the assessment which 
was challenged by the assessee. It was argued on behalf of the assessee 
that the assessment has been reopened because of certain complaints by 
the father of his son-in-law because of some matrimonial disputes in regard 
to his daughter's marriage. It was further argued that the ITO Jalanahdar 
had no Jurisdiction and the assessment was barred by limitation. On behalf 
of the revenue it was argued that since the assessment has been validly 
reopened, the petitlcmer should be directed to raise all the pleas before the 
no. As regards theJurisdiction, the revenue claimed that the ITO Jalandhar 
had the proper Jurisdiction. 

DECISION 

The Hon'ble Court found that during the year for which the assessment 
has been reopened, the petitioner was posted at Pune. Thereafler if the 
assessment proceedings are to be reopened or If the income for the relevant 
A.Y. Is to be reassessed, it is the ITO who assess the same in the first 
Instance alone who has Jurisdiction to proceed in the matter u/s 147 read 
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with section 148 of the Act unless the case has been transferred by 
competent authoiily to another assessing ofncer u/s 127 of the Act and 
in that event the later shall have Jurisdiction lo proceed. The explanation 
to section 127 makes it clear that once an order lo transfer Is made under 
this section all pending proceedings for dirTerenl years are transferred and 
the assessing ofRcer to whom the case Is transferred would be In a position 
to continue all the pending proceedings and to institute further proceed¬ 
ings against the assesaee. It is common ground between the parties that 
the nie of the petitioner p»ertalnlng (o A.Y. 1988-89 has not been transferred 
from the Jurisdiction of the assessing olllcer Pune to ITO Jalandhar. It 
is thus clear that the ITO Jalandhar could not reopen the assessment 
for lack of the jurisdiction and the notice Issued u/s 148 was set aside. 

Pull text of the Judgment Is given below : 

JUDGMENT 

Petitioner retired as Lieutenant Colonel from the Army on 31-8-1990. At 
the time of retirement he was posted at Pune In the State of Maharashtra. 
For the assessment year 1988-89 (corresponding to the accounting year 
1987-^ when the petitioner was stationed at Pune, the petitioner filed 
a return of his Income with the Income Tax Officer, GHQ Ward 4(3), Pune 
and a copy of the same is Annexurc P-1 with the writ petition. The 
assessment for the year In question was completed by the Income Tax 
Officer, Pune under Section 143(1) of the Inconie Tax Act, 1961 (for short, 
the Act) on the returned income. The order of assessment dated 
30-3-1989 (Annexure P-3 with the writ petition) was communicated to the 
petitioner and a copy thereof was also sent to the Army authorities at 
Pune for debiting the sum of Rs. 2771/- lo the account of the petitioner 
which was found payable in terms of the assessment order. It is not in 
dispute before us that this amount has since been debiled/pald by the 
petitioner. 

After his retirement from the Army the petitioner shifted to Jalandhar in 
the Slate of Punjab and settled there. It appears that on the basis of some 
complaints received from the father of the son-in-law of the petitioner the 
Income Tax omcer, Jalandhar respondent No. 2 Issued a noticed dated 
13-3-1995 to the petitioner under section 148 of the Act Informing the 
latter that the former had reason lo believe that the income of the petitioner 
for the assessment year 1988-89 had escaped assessment within the 
meaning of section 147 of the Act and. therefore, the petitioner was required 
to file a return of his income for the said assessment year within 30 days 
from the dale of service of the notice. The petitioner filed the same return 
of Income which the had filed before the Income Tax Ofllcer, Pune with 
note thereon that the assessment proceedings for (he relevant assessment 
year had already been completed by the Income Tax Officer Pune and that 
the tax found payable by the petitioner had been paid. It was also submitted 
that the notice Issued by the respondent was lime barred and that it had 
no Jurisdiction to proceed In the matter. It was also stated that the 
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proceedings had been Initiated at the instance of the Tather of the son- 
in-law only with a view to harass the petitioner. The petitioner stated before 
us that there were some matrimonial disputes between his daughter and 
her husband and 11 was on account of those disputes that the father of 
the son-in-law had (lied a complaint with the Income Tax authorities on 
account of which they were harassing the petitioner. The aforesaid notice 
Issued under section 148 of the Act has been impugned by the petitioner 
in the present petition filed under Article 226 of the Constitution Inler- 
alla on the ground that the Income Tax OITlcer, Jalandhar who has initiated 
the re-assessment proceedings has no Jurlsdlciion in the matter. It Is also 
alleged In the petition that ihe proceedings have been Initialed by the 
Income-Tax authorities only to harass the petitioner at the Instance of 
the father of his son-in-law. 

While Issuing notice of motion, this Court stayed further proceedings before 
the Income Tax Officer. Jalandhar (respondent 2). In the written statement 
filed on behalf of the respondents, a preliminary objection has been taken 
to the effect that the petition Is directed against the notice Issued under 
section 148 of the Act and since no adverse order has yet been passed 
against the petitioner, petition Is premature and the same deserves to be 
dismissed. Mr. R.P. Sawhney appearings on behalf of the respondents also 
submitted during the course of arguments that the pelllioncr should be 
directed to raise all the pleas before the Income Tax Officer. It Is also pleaded 
In the written statement that the Income Tax Officer, Jalandhar has the 
jurisdiction to deal with Ihe mailer and that the jurisdiction on the income 
Tax Officer, Pune ceased on (he rellreinenl of the petitioner on 31-8-1990. 
It Is further stated that since the petitioner Is doing some travel trade 
business at Jalandhar, he falls wllhin the jurisdiction of respondent 
No, 2. 

We have heard counsel for (he parlies and in (he normal course we would 
have accepted the preliminary objection raised by Ihe Department and 
directed the peltlloner to raise all the pleas before the Income Tax Officer 
but keeping in view the fact that the present is a case where there is total 
lack of Jurisdiction In respondent No. 2, we are Interfering In the matter. 
There Is no gainsaying the fact that the pelilloner was posted at Ihine 
when he was in the service of the Army and for the assessment year In 
question he filed his return of Income with the Income Tax Officer there 
and the same stands assessed. The proceedings has been completed and 
the tax found payable had been depmslled/accounled for. Thereafter. If 
the assessment proceedings are to be re-opened or if the Income for the 
relevant assessment year Is to be re-assessed, it is the Income Tax Officer 
who assessed the same In the first Instance alone has the jurisdiction 
to proceed In the matter under section 147 read with section 148 of the 
Act unless the case has been transferred by a competent authority to 
another Assessing Officer under section 127 of the Act and In that event 
the latter will have jurisdiction to procted. Section 127 of the Act which 
is relevant for our purpose Is re-produced hereunder for facility of 
reference :- 
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*127. Power to transfer cases (l) .the Director General or Chief 
Commissioner or Commissioner may, after giving the assessee a 
reasonable opportunity of being heard In the matter, wherever It is 
possible to do so, and after recording his reasons for doing so, transfer 
any case from one or more Assessing olHcers subordinate to him 
(whether with or without concurrent Jurisdiction) to any other Assess¬ 
ing OQlcer or Assessing Officers (whether with or without current 
jurisdiction) also subordinate to him. 

(2) Where the Assessing Officer or Assessing Officers from whom the 
case Is to be transferred and the Assessing Officer or Assessing Officers ' 
to whom the case Is to be transferred are not subordinate to the same 

Director Gener^ or Chief Commissioner or Commissioner,- 

(a) Where the Director General or Chief Commissioner or Colhmlsslonor 
to whom such Assessing OlBcer are subordinate are In agreement, then 
the Director General or Chief Commissioner or Commissioner from 
whose jurisdiction the case Is to be transferred may, after giving the 
assessee a reasonable opportunity of being heard In the matter,' 
wherever It Is possible to do so, and after recording his reasons for 
doing so, pass the order 

(b) Where the Directors General or Chief Commissioner or Commis¬ 
sioners aforesaid are not in agreement, the order transferring the case 
may, similarly, 1>e passed by the Board or any such Director General 
or Chief Commissioner or CommlssKmer as the Board, maybe Notlflcatlon 
In the Official Gazette, authorise In this behalf. 

(3) Nothing In sub-section (1) or sub-section (2) 'shall be deemed to 
require any such opportunity to be given where the transfer is from 
any Assessing Officer or Assessing Officers (Whether with (ir without 
concurrent jurisdiction) to any other Assessing Officer or ^Assessing 
Office (Whether with or without concurrent Jurisdiction) and the offices 
of all such Officers are situated In the same ci^, locally of place. 

(4) The transfer of a case under sub-section (1) or sub-Sectloa (2) may 
be made at any stage of the proceedings, and shall not render necessary 
the re-issue of any notice already issued by the Assessing OQlcer or 
Assessing Officers from whom the case Is transferred. 

Explanation ; In section 120 and this section, the word ‘case*. In 
relation to any pefson whose name is specified in any order or direction 
Issued thereunder, meaiu all proceedings under this Act In respect 
of any year which may be pending on the date of such order of direction 
or which may have been completed on or before such date, and includes 
also all proceedings under this Act adtlch may be commended after 
the date of such order or direction in respect of any year.' 

Under the aforesaid provision, the Dlrectm Oeileral or Chief Commissioner 
or Commissioner can transfer any case at any stage of the proceedings 
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from one Assessing onicer s'jbordinate to him to another. If both the 
Assessing OlHcers are not subordinate to the same Direction General or 
Chief Commissioner or Commissioner, then the transfer can be made on 
the respective Directors General or Chief Commissioner or Commissioners 
agreeing and in the event of disagreement, by the Board or any such 
Director General or Chief Commissioner or Commissioner authorised by 
it. The section expressly provides that on such a transfer it is not necessary 
to re-issue any notice when the same has already been issued by the 
Assessing Officer from whom the case is transferred and the Assessing 
Officer to whom the case is transferred is entitled to proceed from the 
stage at which he receives the case from his predecessor. It is also provided 
that wherever it is possible to do so, the assesses shall be given a reasonable 
opportunity of being heard before an order of transfer Is passed and that 
the competent authority will record his reason for the transfer. The 
explanation to section 127. makes 11 clear that once an order of transfer 
is made under the section, all pending proceedings for different years are 
transferred and the Assessing Officer to whom the case is transferred would 
be in a position to continue all the pending proceedings and to institute 
further proceedings against the asscssee in respect of any year, past or 
future, and even to re-open the assessment for an earlier year which stood 
completed at the date of the transfer, it is clear that in the absence of 
any transfer order no Assessing Officer other than the one who initialed 
the proceedings or completed the assessment shall have Jurisdiction to 
continue with the proceedings or even to re-open a concluded assessment. 
It is common ground between the parties that the file of the petitioner 
pertaining to the assessment year 1988-89 has not been transferred from 
the jurisdiction of Assessing Officer, Pune to the Income Tax Officrer, 
Jalandhar (respondent No. 2 herein). As a matter of fact. no order of transfer 
has been passed by the competent authority under Section 127 of the 
Act for any assessment year and, therefore, the proceedings for re-assessment 
initiated by respondent No. 2, are wholly without Jurisdiction. We have, 
therefore, no hesitation in quashing the impugned notice dated 13-3-1995 
(Annexure P-4 with the writ petition) issued by respondent No. 2 under 
section 148 of the Act. 

It was also contended on behalf of the petitioner that respondent No. 2 
did-not have sufficient material before him for re-openlng the assessment 
proceeding and that it was a inala-fide exercise of power since it was being 
exercised at the behest of the father of the petitioner's son-in-law. Since 
we have held that the Income Tax Officer, Jalandhar has no Jurisdiction 
to re-open the concluded assessment of the petitioner for the assessment 
yeai' 1988-89, we are not examining these contentions of the learned 
counsel for the petitioner. 

In the result, the writ petition Is allowed and (he proceeding for re¬ 
assessment initiated by respondent No. 2 under section 148 of the Act 
set aside with costs which are assessed at Rs. 1000/-. 
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MEMO OF COSTS 

Memo of costs Incurred the petitioner ih the court as taxed by the court 
and payable the respondent No. 2 

By appellant By respondent 
Rs. P. Rs. P. 

Law stamps costs Rs. 1000/- 1000.00 

assessed by the 

Process fees Court are to be paid to the 
Counsel's fees petitioner by respondent Nol 2 
Miscellaneous Rs. One thousand only. 

Totel.: .1000.00 

Sd/- Asstt. Registrar (Writs) 

(1696) 134 Taxation 261 (AU.) 

IN THE HIGH COURT OF ALLAHABAD 
(Before Hob'ble Justice Mr. M. Katju & 

Hon'ble Justice Mr. B.S. Chauhan) 

I.T. Reference No. 282 of 1979 

Commissioner of Income-tax 

▼B. 

M/s Dasl Ram Sri Krishna 

Decided on : 7-3-1996. 

BUSINESS EXPENDITURE — Aasessee claiming liability of sales tax 
in respect of sales made to dealers of Bombay — ITO disaUowing tke 
sales tax — Held, since the sale held to be not genuine by the assessing 
officer, the question of allowing sales tax does not arise. 

Income-tax Act, 1961 — Section 37 

FACTS A DECISION 

The assessee is a registered Arm and the A.Y. Involved is 1972-73. The 
assessee does business of manufacture and sale of Kolhus claiming. Inter 
alia, deduction of Rs. 18.022/- on account of liability for sales tax in respect 
of certain sales made to dealers of Bombay. The claim was disallowed. 
The Tribunal holding that since the assessee was following mercantile 
system of accounting, the claim of the assessee is allowed. The Hon'ble 
Court held that since the assessing officer has held that there is no genuine 
sale, the question of allowing sales tax. therefore, did not arise. The matter 
was decided against the assessee. 

PuU text of the Judgment is given below : 

JUDGMENT 

This Income Tax Reference has been made to us under section 256(1) of 
Income Tax Act referring the following question for our opinion :- 



293 


TAXATION REPORTS 


IVol.134 


“Whether on the t'acts and circumstances of the case, the sum of 
Rs. 18,022/- was allowable as a deduction in computing the business 
Income of the assesses ?“ 

We have heard learned Standing Counsel for the department. None appears 
for the assesses, although he has been served with notice. 

The assessee is a registered firm and the relevant assessment year is 
1972-73. The assessee does business of manufacture and sale of Kolhus 
etc. It claimed Inter alia deduction of 18,022/- on account of liability for 
sales-tax In respect of certain sales made to dealers of Bombay. The Income 
Tax ofllcer rejected his claim and his order was affirmed by the A.A.C. 
The Tribunal however held that the claim for sales tax was allowable since 
the assessee was following merchantile system of accounting. 

We are of the opinion that since the A.A.C. has held that there is no genuine 
sale hence the question of allowing sales tax does not arise. The Tribunal 
did not advert to this aspect of the matter and Instead It held that since 
the assessee was following merchantile system of accounting the claim 
was allowable. 

In our opinion since the finding that there was no genuine sales has not 
been disturbed by the Tribunal hence there was question of allowing the 
claim of sales tax. Whether the assessee was following merchantile sysl.em 
or not was not relevant at all when there were no sales. 

Hence we answer the question in the negative, l.c., in favour of the 
department and against the assessee. 

No order as to cost. 


(1996) 134 Taxation 292 (M.P.) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Hon’ble Justice Mr. A.R. Tlwarl & 

Hon'bl^ Justice Mr. t'l.K. Jain) 

M.C.C. No, 69/89 

M/s Kliandelwal OH, ^ndore 
▼s. 

Commissioner of Income-tax,. Bhopal 

For the Appellant O.M. Chafekar 

For the Respondent D.D. Vyas 

Decided on 7-3-1996 

BIFURCATION OF INCOME—Assessee disclosing income of Rs. 31,600 
under Voluntary Disclosure Scheme — Disclosure made in respect of 
A. Ts. 1972-73 to 1975-76 -r ITO discovering inflation in purchases 
during A.T. 1074-7B — Assessee pleading disclosure made covers 
inflated purchases — ITO spreading disclosed Income under amnesty 
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soheme In four years equally — Assessce praying major disclosed 
inoome pertaining to A.T. 1074'76 — Tribunal agreeing with the 
revenue — Held, under amnesty soheme discretion of the assessee 
to dlsOlose Income pertaining to each year — Assessee claiming 
escaped Inoome for A. Ys. 107a-73, 1973-74. 1074-7S to be one for 
each assessment and for A.T. 1075-76 Income of Rs 31.507/— Held, 
disclosure made by assessee be accepted. 

Income-tax Act. 1961 

FACTS A DECISION 

The assessee Is a Arm. Assessee Hied return for 1975-76 disclosing an 
income of Rs. 55.702/-. In the meantime, assessee making a disclosure 
of Rs. 31.600/- pleading that the disclosure pertain to A.Ys. 1972-73 to 
1975-76. During the year 1974-75. the ITO discovered that the assessee 
had InAated hla purchases to the extent of Rs. 33.576/-. The ITO allowed 
benefit of Rs. 7.900/- being l/4th of the declared Income In A.Y. 
1974-75 and treated the remaining 3/4th as pertaining to the remaining 
three years. The assessee, however, submitted that out of a sum of Rs. 
31,600, Rs. 31^597/- pertain to A.Y. 1974-75 and for the other years the 
undisclosed income was Re. 1 each. The revenue rejected assessee's 
contention and order was conArmed by Tribunal. The Hon'blc Court held 
that the ordinance'does not seem to confer any different discretion to the 
department. As it is luculent, the ordinance begins with the expression 
like 'Voluntary Disclosure'. That being so. It cannot be permitted to be 
applied contrary to the wishes of the person disclosing the same. It Is 
not shown that the department had any right to divide the amount by 
number of years and to take such amount for the purpose of adjustment. 
The choice of the person concerned should, therefore, reign supreme. Th^ 
reference was thus decided In favour of the assessee. 

Full text of the Judgment Is given below : 

JUDGMENT 

(A.R. Tiwarl , J.) 

In compliance with the directions Issued by this court, the Tribunal has 
stated 4he case and referred the undemoted question of law arising out 
of the order passed by the Tribunal in ITA No. 21/1ND/82 decided on on 
02-08-83 connectible with RA No. 88/1ND/83 for the assessment year 
1974-75 for our consideration and opinion 

(1) 'Whether on the facts and In the circumstances of the case the 
Tribunal was JustlfUsd In law In holding that the assessee could not 
claim to set off the entire disclosed Income perlalnlng to the assessment 
years 1972-73 to 1975-76 against the addition to the Income for the 
assessment year 1974-75. ? 

• (2) Whether on the facts and in the circumstances pf the case the 
Tribunal was Justified In law in dividing the disclosed Income of Rs. 
31,600/- into four equal parts and considering each part as the Income 
disclosed in respect of a particular assessment year. ?' 
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2. Facts He In a narrow compass. 

The assessee is a firm registered under the Partnership Act and under 
the Income-Tax Act for the assessment 3 rear 1974-75 for which the accounting 
year ended on Diwali 1973. In respect of the assessment year In question, 
the assessee filed Us return on 30-06-74 disclosing a total Income of Rs. 
65,702/-. 

While proceedings for assessment were pending before the Income Tax 
Officer, the assessee made a disclosure of Income of Rs. 31,600/- on 31- 
12-75 under the Voluntary Disclosure of Income and Wealth Ordinance, 
1975 In respect of the assessment years 1972-73 to 1975-76. During the 
course of assessment, the Income-tax OUlcer discovered that the assessee 
had inflated his purchases to the extent of Rs. 33,566/-. He added the 
above amount In the Income of the assessee. On appeal, the assessee 
demanded set olT of the Rs. 31,600/- disclosed by It under the aforesaid 
scheme. The CIT (A) set aside the assessment and remanded the case. 
The Income-Tax Officer reframed the assessment and allowed benefit of 
Rs. 7,900/- I.C., one-fourth of the declared amount of Rs. 31,600/-. The 
declared amount was thus, treated as applicable to four assessment years 
1972-73 to 1975-76, As the assessee had not given any bifurcation of the 
amount yearwlse. The assessee contended that credit Is required to be 
given for any-one of the four years. The assessee eventually made the 
bifurcation as noted below ; 

Assessment year Amount 


1972-73 

Re. 

1/- 

1973-74 

Re. 

1/- 

1974-75 

Rs. 

31,597/- 

1975-76 

Re. 

1/- 


Tlie aforesaid bifurcation was not accepted and adverse orders were passed. 
Oissalisfled, the assessee then filed an application under Section 256(1) 
of the Income Tax Act, 1961 (for short the Acl). The case was not stated. 
It then, filed an applicallon under Section 256(2) of the Act. This Court, 
then, directed the Tribunal to state the case and refer the aforesaid 
questions. The Tribunal then, stated the case and referred the questions. 

3. We have heard Shrl G.M. Chaphekar, learned Senior Advocate with Smt. 
Meena Chaphekar for the applicant and Shrl D.D. Vyas, learned counsel 
for the non-appllcant-Department. 

4. The Commissioner of Income-Tax, Bhopal Issued a certificate In favour 
of the assessee showing disclosure of the amount as Rs. 31,600/-. This 
amount Is built-up ofRs. 21.130/- as cash, Rs. 8,890/- as tax-paid and 
Rs. 1,580/- as security (Annexure-O). lathis certificate dated 05-10-76, 
the assessments years are mentioned as 1972-73 to 1975-76. No effort 
was made to ask the assessee to specify a particular year or to state whether 
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credit Is sought In respect of all these four years. At a later stage, the 
assessee came forward with specillcalion and contended that a sum of 
Rs. 31,597/- out of the disclosed amount of Rs. 31,600/- be taken as 
relating to assessment year 1974-75. As the disclosure Is voluntary In 
nature and is Intended to confer benefit on the person making the disclosure, 
the disclosure should be applied according to the wishes of the person 
disclosing tlie same. The Ordinance does not seem to “confer any different 
discretion on the department". As it Is luculent, the Ordinance begins with 
the expression like “Voluntary Disclosure'. That being so, it cannot be 
permitted to be. applied contrary to the wishes of the person disclosing 
the same. 

5. The dictionary meaning of the word ‘Voluntary’ Is ‘acting by choice, 
able to will : proceeding from the will : spontaneous free : done or made 
without compulsion or legal obligation ; designed, intentional, freely given 
: or supported by contributions freely given: free from stale control: subject 
to the will : of or pertaining to voluntarism : one who does anything of 
his own free-will’: In our view, the choice of the person concerned should, 
therefore, reign supreme. This choice about the quantum, date and year 
of assessment should normally be accepted. The Department has shown 
nothing to show as to why the choice indicated by the assessee should 
be spurned. 

G. It is not shown to us that the Department had any right to divide the 
amount by the number of assessment years and to take such amount for 
the purpose of adjustment. When the assessee Intended it to be sub- 
slantlally-for the assessment year 1974-75. then, a different yardstick as 
- used is Impermissible in law. 

7. It is in the area of legislative emblgullles, yet not receding, that Courts 
have to nil gaps, clear doubts and mitigate hardships. In the words of 
Judge learned Hand, spoken in Cabell vs. Markhan (1945) 145 F 2 d 737. 
739, we get enough light to locale correct path.- 

“It is one of surest Indexes ofa mature and developed jurisprudence.to 

remember the statutes always have some purpose or object to accom¬ 
plish whose sympathetic imaginative discovery is the surest guide to 
their meaning." 

8. In view of the aforesaid position, we answer question No. 1 and 2 in 
the negative l.e. In favour of the assessee and against the Department. 
It Is thus, clear that the Tribunal was not justified in holding that the 
assessee could not claim set off as per his option and the Tribunal was 
not justified in dividing the amount Into four equal parts and consider 
each part as the income disclosed in respect of the particular assessment 
year. The date of disclosure logically makes the disclosure applicable to 
assessment year 1974-75. 

9. This mlsc. civil case is thus, decided in favour of the assessee arid against 
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as R.A. No. 12d/lnd/90 for our opinion 

"Whether on the facts and circumstances of the case and on proper 
construction of sec. 143(1) and 143 (2) (b) of I.T. Act and Instruction 
No. 1617 dated 18-5-1985 Issued by the Central Board of Direct Taxes, 
the Tribunal was Justified in holding that the assessment completed 
' u/s. 143 could be reopened u/s 143 (2)(b) otherwise than procedure 
for scrutiny of 5% cases laid down In the said Instruction ?* 

2. Briefly stated, the facts of the case are that the year of assessment 
is 1985-86. The assessee Is a firm. The assessment was initially completed 
under Section 143(1) of the Act on 24-12-1985 accepting the return income 
of Rs. 90,084.00. The assessment was however, reopened under Section 
143(2)(b) with the previous approval of the Inspecting Assistant Commis¬ 
sioner of Income Tax on proper reasons for fresh assessment, making 
addition of Rs. 62,025.00 In the trading account and by making disal¬ 
lowance of Rs. 5,000.00 out of the claim of commission paid. A copy of 
the order of the ITC dated 17.3.1986 Is marked as Annexure -'A'. The 
assessee filed the appeal before the CIT(A) who upheld the addition of 
Rs. 62,025.00 and partly allowed the appeal reducing the disallowance 
of Rs. 5,000.00 to Rs. 2.500.00 copy of the order is marked as Annexurc- 
’B’. Tlie assessee then filed the appeal before the Tiibimal. A preliminary 
objection a.s lo the valldily of llic fresh assessment under Section 143 
(2)(b) was rai.sed with reference to In.slructlon No. 1617 dated 18-5-1985 
of the Central Board of Direct Taxes. According lo the said instruction 
In ail the cases other than the company and trust cases, with returned 
income/loss up to rupees one lakh, the assessment should be completed 
under Section 143 (1) of the Act and 5% of the cases where the assessment 
were completed under Section 143(1) of the Act should be taken up for 
scrutiny on a random sample basts. Further, the said instructions mentioned 
that the Commlssioncrof Income Tax should lay down the random number 
and the ITO should complete selection of cases for random scrutiny by 
31st August of the year. Relying upon these Instructions, 11 was argued 
by the assessee before the Tribunal that the assessment under Section 
143(1) was final was open to scrutiny only In the manner provided In the 
Instructions and recourse to Section 143 (2)(b) of the Act was not per¬ 
missible. The Tribunal did not accept the contention and observed that 
the Instructions could not make (he provisions contained in Section 
143(2)(b) of the Act non-existent. The Tribunal, therefore dismissed the 
appeal. Aggrieved, the applicant filed the application under Section 256(1) 
of the Act. On that application, the Tribunal staled the case and referred 
the aforesaid question. 

3. We have heard Shrl Nazir Singh, learned counsel for the applicant/ 
assessee and Shrl D.D. Vyas, learned counsel for the non-applicant/ 
department. 

/ 

4. Shrl Nazir Singh contended that the Instructions had the force of law 
and were binding on the authorities. He went on lo argue that the 
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instructions clipped the power available under Section 143 (2)(b) of the 
Act. Pointing out our attention to relevant sections for issuance of such 
inst, he placed reliance on (1969) 178 l.T.R. 481 [Jalkishan Coptklshan 
and Sons and other vs. Commissioner q/'Income Tax and others). He also 
submitted that fresh instruction dated 1-4-1987 further forlilled the course 
to be adopted. On these grounds he urged that the Tribunal did not take 
the correct view. According to him the case has attained the flnallly and 
was not liable to be reopened by recourse to Section 143(2)(b) of the Act 
and that the matter could be reopened only on scrutiny in conformity with 
the instructions. He. therefore, submitted that the Tribunal committed 
an error of law in permitting the reopening and fresh assessment to prevail. 

5. Shri Vyas. on the other hand, contended that the provision of law is 
not Intended to the superseded by inslructlons. He also submitted that 
additional provision of scrutiny of 5% cases on random sample basis had 
not the result of putting the aforesaid provision contained in Section 143 
(2)(b) of the Act under eclipse. 

6. Section 143 (2)(b) of the Act provided as under :- 

*143. Assessment. 

(2) Where a return h.ns been made under section 139. and 

Oj) whether or not an assessment has been made under sub-section 
(1), the Assessing Officer considers It necessary or expedient to verify 
the correctness and completeness of the return by requiring the 
presence of the assesses or the production of evidence In this behalf.* 

7. Now this has been superseded by the Taxation Lwas (Amendment) Act. 
1970 w.e.f. 1-4-1971 and late on amended by the Finance Act, 1974 w.e.f. 
1-4-1975 ; Finance Act. 1976 w.e.f. 1-4-1976; Finance (No. 2) Act. 1980 
w.e.f. 1-4-1980 and Finance Act. 1987 w.e.f. 1-4-1988. Prior to these, tlie 
provisions had stood as noted above. 

8. We may usefully quote Herbert Proom's Legal Maxims (Pages 466-67) 

*Qui Heart In Litera Hearet In Cortlce (Co. Lilt. 283 b.) 

‘In interpreting an Act of Parliament, likewise, it Is not always a true 
line of construction to decide according to the strict letter of the Act; 
but, subject to the remarks already made, the Courts may consider 
what is its fair meaning, and expound It differently from the letter. 
In order to preserve the Intent, 'rtie meaning of particular words. Indeed, 
in statutes, as well as In other instruments, is to be found not so much 
In a strict etymological property of language, nor even in popular use, 
as the subject or occasion on which they are used, and the object 
that is intended to be attained.’ 

9. The object Intended to be atlalned is thus required to be kept in focus. 
In our view, apart from possible recourse to the aforesaid provision, it 
was considered necessaiy to issue the instructions so as to net 5% cases 
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for scrutiny as well on random sample. Legally speaking these Instructions 
are In aid and not for destruction of the provision permitting reopening ' 
of the assessment. It cannot be conceived that there may be reason-or 
valid ground for several cases to reopen the same. It is only on proper 
grounds that recourse to aforesaid provision Is taken to avoid adverse effect 
on the Interest of the revenue. Instructions were thus issued In regard 
to 5% cases. These instructions do not In any way interfere with the 
operation of the provision contained In the statute. 

10. Way therefore, reach the conclusion that the instructions did not have 
the potential to disclose the aforesaid provision. The recourse to the 
aforesaid provision had depended on the satisfaction of the assessing 
ofneer, whereas recourse to the instruction was permissible in conformity 
with the procedure laid down for the purposes of scrutiny of cases, 
restricted to 5% In number, on random sample basis. The purpose of the 
Instructions was to provide extra check and scrutiny to eliminate the 
chances of incorrectness or evasion of the taxes In any manner. Luculently 
the instruction did not control the aforesaid provision, permitting reopen¬ 
ing of the assessment and did not render It otiose. 

11. In A.I.R. 1993 S.C. 2414 (Bengal Iron Corporation dnd another vs. Com¬ 
mercial Tax Officer and others) It is held as under 

"Clarlflcatlons/CIrculars Issued by the Central Government and/or 
State Government regarding taxability of certain Item represent merely 
their understanding of the statutory provisions. They are not binding 
upon the Courts." 

12. The aforesaid provision permitting reopening, not withstanding 
instruction remained operative and was available for proper proceeding. 
The Instruction did not have the effect of demolishing this section even 
for a restricted period. Ihe provision and Instruction had different fields' 
to operate and different purposes to serve. They cannot be labelled as 
mutually destructive of each other. We are, therefore, of the opinion that 
Tribunal did not commit any error In taking the view that It took. 

13.. In the result, we hold that the lYlbunal was Justified in holding that 
the assessment completed under Section 143 (1) could be reopened under 
Section 143 (2)(b) otherwise than procedure/or scrutiny of 5% cases laid 
down In the Instruction No. 1617 dated 18-5-1985. 

14. Accordingly, we answer the question In the affirmative i.e. In favour 
of the non-appllcant/department and against the applicant/assessee. 

15. The reference application Is answered accordingly but without any 
order as to costs. 

16. Counsel fee for each side Is, however, fixed at Rs. 750.00, If certified. 

17. Transmit a copy of this order to the Tribunal for compliance In 
accordance with the law. 
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EDITOR'S NOTE 

Readers will be noticing that we have started giving summaries 
of some Judgments. Summaries are given for two reasona-one being 
that the judgment are not very important and they are either mostly 
on Issufs as to whether It is a lit case to refer to High Court or 
relates to those cases In which the .Supreme Court has already 
given a judgment and that Issues has become final. As far as 
possible it is our effort not to miss any judgment and report the 
maximum number ofjudgments received by us from our reporters. 
In case, however, the readers desire to have a full text of a particular 
judgment, the same can be supplied on payment of Rs. 25 only. 
We will welcome the views of the readers on this point. 


(1996) 134 Taxation 301 (All.) 

IN THE HIGH COURT OF ALLAHABAD 

(Before Hon*ble Justice Mr. B.M. Lai & 
Hon'ble Justice Mr. M.C. Agarwal) 

IT Reference No. 186 of 1979 

Commissioner of Income-tax 


vs. 

M/s U.P. Financial Corporation 

Decided on : 24-8-1995 

DEDUCTION — Assesses a flnancial oorporstloa — Claiming deduction 
n/s 36(l)(vlll} — Revenue holding deduction to be computed after 
computing net income after taking into consideration the deduction 
allowable — Held, deduction to be allowed on the total incon\e 
computed without allowing deduction u/s 36(l)(viil). 

Income-tax Act, 1961 — Section 36(l)(viii). 

FACTS 

The Assessing OJJicer took the view that the amount of deduction permissible 
in terms of section 36(l}(uili) is to be determined with reference to the total 
income as it stood after the deduction u/s 36(l)(viii). The assessee's case 
was that such deduction has to be allowed on the basis of the income as 
it stood prior to such deduction. The Tribunal took the view that such 
deduction is to be granted on the basis of the total Income as it stood prior 
to deduction u/s 36(l)(vtH). 

DECISION 

The Hon'ble Court held that section 36(l)(vlii) Itself created an exception 
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In this regard by providing that the total income with reference to which 
the deduction is to be computed is the total income computed before making 
any deduction under Chapter Vl-A. Later by an amendment by the Finance 
Act, 1985 It was clariHed that the total Income on which the deduction 
is to be computed is the total income computed before making any 
deduction under this clause and Chaptti Vl-A. Thus the intention of the 
Legislature never seems to have been thn! the deduction u/s 36(l)(vlil) 
is to be calculated with reference to the net total Income arrived at after 
allowing such deduction. The Hon'ble Court, therefore, agreed with the 
view taken by the various High Courts in the aforesaid Judgments and 
answered question In ..the athrmatlve t.e. In favour of the assessee and 
against the revenue. 


(1996] 134 Taxation 302 (Gau.) 

IN THE HIGH COURT OF GAUHATl 

(Before Hon'ble Ju.sllce Mr. V.D. Gyanl & 

Hon'ble Justice Mr. J. Sangma) 

IT Reference No. 12 of 1988 

Commissioner of Income-tax 
vs. 

Tull Veneer and Plywood Industries 

Deckled on % 2-2-1995 

REGISTRATION OF FIRM — Assessee constituting a partnership by 
oral agreement w.e.f. 1-1-1981 — Partnership deed executed on 
23-2-1982 — Revenue refusing registration to firm since one of the 
partners minor at the time of oral agreement —Tribunal holding minor 
only admitted to the benefit of partnership and at thq. time of 
execution of deed the said partner a mi^or — Held, registration of 
the firm to be allowed. 

Income-tax Act. 1961 — Section 184. 

FACTS 

This case i^lales to the A.Y. 1982-83. The assessee formed his partnership 
firm as evidenced by partnership deed dated 23-2-1982 although the 
partnership was formed by an oral agreement w.e.f. 1-1-1981 for carrying 
on business of manufacturing of veneer used by the plywood industry. The 
assessee Jirm applied for registration In Fbrm. 11 on 24-3-1982 before the 
rro but he refused to entertain the same on the ground that one of the 
partners Smt. Sangita Devi Chamaiia was minor on the date. 1-1-1981. when 
the partnership mas formed by an oral agreement. The Tribunal on consid¬ 
eration of various submissions made and the facts and finding Os available 
on record came to the corwluslon that Kumart Sangita. though a minor, was 
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admitted to the beneJUs of the partnership in terms of an oral agreement 
by the contracting parties who Indisputably had the capacity to contract. 
One signipcant fact as observed by the Tribunal is thai the firm constituted 
by oral agreement has not been found to be a bogus firm even by the ITO 
as can be seen from order. 

DECISION 

It Will be seen that on attaining majority a minor admitted to the benefit 
of the partnership has two options to him : (1) he may elect to become 
a partner. If h-j elects to be a partner, he need not do anything nor give 
any public notice. (2) On the expiry of six months he becomes a partner 
of lire firm. If a minor on becoming a major and knowing that he had 
been admitted to the benefits of a partnership keeps silent thereafter and 
falls to give the requisite public notice, his inaction tanlamount to election 
to become a partner and he becomes liable for all the obligations of the 
firm from the date of his admission to the benefits of partnership. In the 
Instant case, the findings as recorded by the AAC and Ihe Tribunal are 
concurrent. Although the learned counsel appearing for the revenue urged 
that the plau.sibiliiy of the explanation furnished by the assessee and 
accepted by the AAC as well as the Tribunal is far from convincing^ but 
the court was not Impressed by this submission. In view of the foregdlng 
discussion, the question as referred to Is answered In the affirmative l.e. 
in favour of the assessee and against the revenue. 


(1696) 134 Taxation 303 (Mad.) 

IN THE HIGH COURT OF MADRAS 
(Before Hon'ble Justice Mr. Thanikkachalam & 

Hon'ble Justice Mr. Jayarama Chouta) 

Tax case No. 13 of 1994 

Commissioner of Income>tax 
▼s. 

Chennai Properties ft Investments Ltd. 

Decided on ; 24-4-1995 

REFERENCE TO HIGH COURT — Tribunal bolding income from letting 
of property to be business Income — Also refusing to apply provisions 
of section 43B by disallowing disputed urban tax land — Tribunal 
refusing to refer Revenue's application — Held, question of law to 
be referred. 

Income-tax Act, 1961 — Sections 22, 28, 43B and 256. 

FACTS ft DECISION 

These reference applications have been filed by the Revenue. Tribunal, 
In Its order, held that the rent received by the assessee company from 
letting out of properties should be assessed under the head business and 
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thereby allowed expenses Incurred for letting out as a business expen¬ 
diture. The Tribunal also did not disallow disputed urban land tax 
applying the provisions of section 43B. Being aggrieved, the Revenue 
approached t^ie High Court u/s 256(2). The Hon'ble Court held that both 
the questions were questions of law and directed the Tribunal to refer 
the same. 


(1006) 134 Taxation 304 (AU.) 

IN THE HIGH COURT OF ALLAHABABD 
(Before Hon'ble Justice Mr. B.M. Lai & 

Hon'ble Justice Mr. M.C. ^garwal) 

I.T. Application No. 224 of 1989 

Commissioner of Income-tax 
YS. 

SimbhoU Sugar BSills Ltd. 

For the Appellant Bharatjl Agrawsl 

For the Respondent S.P. Oupta 

Decided on : 17-8-1995 

REFERENCE TO HIGH COURT — Tribunal aUowed deduction of Rs. 
3,73,841 on account of Interest on excess levy sugar price — It also 
confirmed the nndings given by CIT(A) regarding addition of ^s. 
2,38,S76/- credited In Molasses Storage R Maintenance Fund Account 
— On application by the Revenue, the Tribnnai refused to refer the 
case — Held, both the questions were questions of law and directions 
were Issued to the Tribunal to refer the case. 

Income-tax Act, 1961 — Section 256(2). 

FACTS R DECISION 

The Tribunal In Its order had held that Interest on excess levy of sugar 
price paid was an allowable deduction. Similarly, the Tribunal confirmed 
the deletion of addition of Rs. 2,38,575/- credited In Molasses Storage 
& Maintenance fund Account. I'he revenue filed reference application which 
was rejected. On application by the Revenue the Hon’ble High Court held 
that both the questions were questions of law and directed the Tribunal 
to refer the same. 
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(1006) 134 Taxation 305 (Mad.) 

IN THE HIGH COURT OF M^RAS 
(Before Honlsle^ Justice Mr. Thanlkkachalam flt 
Hon'ble Justice Mr. Jayanuna Chouta) 

T.C.P, Nos. .307 to 314 of 1990 

Commissioner of Income-tax . 

TS. 

VX. Bslskrishns Naldn 

For the Appellant C.V. Rijan 

For the Respondent R. VDajraragaTan 

Decided on 13-7-1995 

REFERENCE TO HIGH COURT — Penalty Imposed for oonesalment 
— Trlbnnal reducing quantum of penalty after oonsidorlng facts — 
Hold, no question of lAw arlaas. 

Income-tax Act, 1961 — Sections 256 and 271(l)(c). 

FACTS * DECISION 

Assessee Is an HUF consisting of himself, his wife and married daughter. 
For the AYs, 1968-69 to 197S-76. the assessee filed a'petltion disclosing 
certain amounts which he requested to be spread over. Assessee’s petition 
ii/s 273A was dismissed on the ground that there was no full disclosure. 
Hie assessee in appeals contended that there was no justification for levy 
of penalties u/s 271(l)(c) merely because assesSee agreed to the additions 
made by the department. The Tribunal, however, held that the omission 
In respect of which penalties u/s 271(l)(c) Could be irliposed was only 
6.44 lakhaln the aggregate for all the AYs. and thereby reduced the penalty 
from Rs. 1,25,000/- to Rs. 80.000/-. The revenue went In appeal against 
the order of the Tribunal. Although the Tribunal was in agreement with 
the department in the matter of levying penalty u/s 271)(l)(c) of the Act 
but in the matter of quuitum considering the facts came to the conclusion 
that the quantum of penalty for each AY. would be Rs. 80,000/- and 
not Rs. 1,25,000/- as levied by the ITO. This conclusion was arrived at 
by the Tribunal on the basis of fact# arising In each of the AYs. under 
consideration. The Hon'ble Court held that since the Tribunal had arrived 
at a conclusion on the basis of facts, no referable question of law arose 
out of the order of the Tribunal. The application of the revenue was 
dismissed. 
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(1006) 134 Taxation 306 (Del.) 

IN THE HIGH COURT OF DELHI 
(Before Hon'bte Justice Mr. D.P. Wadhwa and 
Hon'ble Justice Dr. M.K. Sharma) 

I.T. Case No. 167 of 1992 

J.K. Synthetic*. Ltd. 
vs. 

Commissioner of Income-tax 

For the Appellant P.N. Moaga 

For the Respondent Rajender 

Decided on 4-9-1995 

REFERENCE — Question of law — Disallowance of profit commission 
paid in excess of limits laid down in section 40(c) with reference to 
remuneration payable to directors confirmed by Tribunal — Whether 
question of law arises — Held, yes. 

Income-tax Act, 1961 — Section 256(2). 

REFERENCE — Question of law — Non-allowable of credit balances 
written as deduction by Tribunal on the ground of benefit already 
availed by the asaessee and also liability still not ceased —'Whether 
qetistion of law arises — Held, yes. 

income-tax Act, 1961 — Sections 41(1) and 256(2). 

REFERENCE — Question of law — Disallowance of building repairs 
relatable to holiday home for employees upheld by Tribunal — Whether 
question of law arises Held, yes. ' 

Income-tax Act, 1961 — Sections 30. 37 and 256(2). 

REFERENCE — Question of law — Disallowance out of mess expenses 
confirmed by Tribunal — Whether question of law arises — Held. no. 

Income-tax Act. 1961 — Sections 37 and 256(1) 

REFERENCE — Question of law — Tribunal holding 50% of know-how 
fee to be of revenue nature and remSinlng 60% of capital nature — 
Whether any question of law arises -a Held, No. 

Income-tax Act. 1961 — Section 256. 

REFERENCE — Question of law—Disallowance of aasessee's claim of 
water charges by Tribunal — Whether question of law arises — Held 
yes. 

Income-tax Act, 1961 — Section 256. 

FACTS A DECISION 

The assessee company paid jts. 3,65,000/- to its directors as profit 
commission In excess of the limits laid down in section 40(c) of the Act/ 
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The Tribunal conflrmed the disallowance. The assessee company raised 
the question In Its application u/s 256(2). The court observed that a similar 
question has been called up In assessee's case In the preceding A.Y. 
1081-62 and. therefore, held the question was a question of law and 
referable to it for opinion. Assessee company claimed In It return of Income 
deduction of Rs. 79,935/- on account of credit balance written back by 
Us In respect of four parties. Tribunal, however, declined to grant deduction 
holding that the assessee had received benefit in respect of the amount 
and also that there was no cessation of liablllly. The court held that the 
issue gave rise to a question of law and, therefore, the same be referred 
to it. 

Assessee company In its return had also claimed an amount of'Rs. 77,405 
incurred by It towards the repair of a holiday home maintained by it at 
Mussoorle. The Tribunal upheld the disallowance of same. The court held 
that this Issue too raised a question of law and, therefore, directed Tribunal 
to refer the same. 

With regard to the Issue of disallowance of Rs one lakh out of mess 
expenses, the court held that no question of law arose therefrom. As regards 
the issue of allowance of 50% of Rs. 33.58.671 /- Incurred towards acquiring 
technical know how and disallowance of remaining 50% as capital 
expenditure, the court rejected the prayer as the same was not pressed 
by the assessee. 

The assessee company in Its return had claimed Rs. 1,97,487/- and 
Rs. 81,816/- as water charges paid by It to Rajasthan Electricity Board. 
The Court directed the Tribunal to refer the question as a question of similar 
Issue had been called for reference by It In the A.Y. 1981-82 in the 
assessee's case. 


(1066) 134 TazaUon 307 (R^.) 

IN THE HIGH COURT OF RAJASTHAN 
(Before Hon'ble Justice Mr.B.R. Arora & 

Hon'ble Justice Mr. B.J. Sethna) 

D.B.W.T. Reference No. 16 of 1992 

Commissioner of Weaith-taz 
vs. 

R.K. Inderjeet Singh 

Decided on 20-11-1995 

VALUATIOIf —Manner of determination — A.T. 1975-76 — Assessee 
valuing his tesidential property as per section 7(4) at the value adopted 
in A.T. 1671-73 — WTO not accepting the vaitiation since section 
7(4) inserted w.e.f. 1-4-1676—CWT(A) and Tribunal accepting assessee's , 
case— Held, section 7(4) being a procedural in nature had retrospeo- 
tlve operation — Tribunal right in admitting assessee's claim. 
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' Wealth-tax Act. 1957 — Section 7(4). 

FACTS 

Ausessee jMoned a property knciiun by the name "Zalam Ntwas" at Jodlyjur. 
In his return o/ wealth aasesaee valued the same at Rs Five lakh being 
the value adopted in A.Y. 1971-72 as-per provisions of section 7(4). WTO 
however, did not accept the valuation adopted by the assessCe on the ground 
that section 7(4)wa8 inserted only w.ej 1-4-1976 and, therefore, had no 
application to assessee's case. Assessee’s challange to this refusal resulted 
in CWTiA) accepting assessee's contention. On appeal by reveime. Tribunal 
only endorsed the order of CWT(A). Aggrieved by this order, revenue filed 
this reference u/s 27(1) of W.T. Act. 19S7. 

DECISION 

The court held that |>rovision of aecUon 7(4) are not substantive In nature 
and on the contrary the same are Just procedural In content and as the 
object of procedural provisions Is apply to all the assessments pending 
ae on 1-4-1976. The court, therefore, ruled that valuation of residential 
property In AY 1975-76 on the basis of value adopted In AY. 1971-72 
iras proper In view of the provisions of section 7(4). The reference was 
accordingly decided against the revenue. 


(1906) 134 Taxation 308 (Del.) 

IN THE HIGH COURT OF DELHI 
(Before Hon’ble Justice Mr. D.P. Wadhwa & 

Hon'ble Justice Or. M.K. Sharma) 

IT Case No. 146 of, 1990 
Commltaloner of Income-tax 
▼». 

K.G. Khosla Compressor* Ltd. 

For the Appellant Rajendra 

For the Respondent 8 .K. Aggarwal 

Decided on 23-8-1995 

REFERENCE — Qvestlon of law — Income from bnsiness — Dlsallow- 
aaee u/s 40(o) — ITO eomputlnf disallowance by treating expenses 
on medloail reimbursement and payment of Insurance premium as 
perquisite — Tribunal helding same )aot to be considered was ^per¬ 
quisite for purposes of section 40(c) — Held, no question of law arose 
bom the order of Tribunal. 

Income-tax Act, 1961 — Section 40(c) and 256(2). 

FACTS . 

During the course qf examining assesaee company's return of income for 
AY. 1978-79 the no noted that the assesseeconyiany had Incurred expenses 
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on medical treatment at Rs. 5,086/- and on insurance premium at Rs. 1,350. 
The rro accordingly took these tnto account for computing the disallowance 
u/s 40(c). Tribunal on cwpeal held that the same are not perquisite for 
computing the disaUowance u/s 40(c). TribunalfoUowtng the ratio of decisions 
in err us. Bharat Ram Charat Ram (P) Ltd. and Instalment Supply (P.) Ltd. 
vs. err held that no referable question of law arose out of its decision and 
declined to refer the question u/s 256(1) of the Act. The revenue then came 
up with this petition u/s 256(2). 

DECISION 

AAer considering them provisions of section 40(c) and Its earlier decisions 
on the Issue, the court held that expenses on account of reimbursement 
of medical expenses and payment of insurance premium cannot be considered 
as ^rquislte for computing disallowance u/s 40(c) and, therefore, no 
referable question of law arose out of Tribunal's order. 


(1006) 134 Taxation 300 (MP) 

IN THE HIGH COURT OF MADHYA PARADESH 
(Before Hon'ble Justice Mr. A.R. Tlwarl & 
Hon'ble'Juslice Mr. N.K. Jain) 

M.C.C. No. 432 of 1992 
Commissioner of lncome*taz 
▼s, 

Satpal 'IHJaykumar ft Others 
For the Appellant D.D. Vyas 

For the Respondent : None ' 

Decided on 7-2-1996 

DEDUCTION — Addition by ITO of certain payments covered by section 
43B since not paid within the previous year — Held, in view of the 
amendment of section 43B a^ the addition of proviso inserted w.e.f. 
1088 retrospective in nature, amendment only clarifleatory and not 
substantive, assessee entitled to deduction. 

Income-tax Act, 1661 — Section 43B. 

FACTS ft DECISION 

These are a set of 20 appeals (lied by the CIT against different assessees. 
The A.Y. Involved Is 1984-85. The Tribunal held that the claim of the 
assessee for allowing unpaid statutoiy liabilities which were paid after 
the close of the year but before filing the return was allowable in view 
of the amendment to section 43B. The Hon'ble Court held that the addition 
of proviso to section 43B w.e.f. 1-4-1988 providing that the statutory 
liability be allowed if paid before the time of flllng the return was only 
declaratory and clarlilcatory and not substantive. The said amendment 
was applicable to all the pending assessments from 1984-85 onwards. 
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(1996) 134 Taxation 310 (RiO*) 

IN THE HIGH COURT OF RAJASTHAN 
(Before Hon'ble Justice Mr. B.R. Arora & 

Hon'ble Justice Mr. B.J. Shethna) 

D.B.I.T. Reference No. 66 of 1995 
Commisaloner of Income-tax 
V8. 

Rodajl Deep Chand 

Decided on : 22-11-1995 

BUSINESS EXPENDITURE — Revenue dlaaUowlnE unpaid sales tax 
liability ontatandlnE at the close of the year but paid within the time 
allowed by Salea-tax Act — Revenue further holding* the disallowance 
u/a 43B and the proviso added by Finance Act, 19S7 to be valfd for 
A.Y. 1988-89 onwards — Held, proviso to section 43B only explanatory 
in nature and retrdapective In operation — Amendment applicable 
to all assessments from A.Y. 1984-85 to 1987-88. 

Income-tax Acl, 1961 — Section 43B. 

FACTS ft DECISION 

The ITO disallowed the unpaid sales-tax liability outstanding at the close 
of the year but having been paid by the assessce within the lime allowed 
by Sales-tax Act. The ITO put strict interpretation to section 438 and 
disregarded the insertion of proviso to section 43B inserted by Finance 
Act, 1987w.e.f. 1-4-1988 holding the same to be applicable from A.Y. 1988- 
89. The Tribunal however, allowed the assessee’s claim. On reference by 
the revenue the Hon’ble Court held that the proviso to section 43B Inserted 
by Finance Act 1987 w.e.f. 1-4-1988 was only explanatoiy In nature and, 
therefore, relrospective in operation and as such applicable to the AYs. 
1984 85 lo 1987-88. 

(1996) 134 Taxation 310 (Raj.) 

IN THE HIGH COURT OF RAJASTHAN 
(Before Hon'ble Mr. B.R. Arora ’& 

Hon'ble Justice Mr. B.J. Shethna) 

D.B. I.T. Reference No. 67 of 1995 

Commissioner of Income-tax 

▼ 8 . 

Bombay Motors 

For the Appellant Sandeep BJiadawat 

For the Respondent Veeneat Kotharl 

Decided on : 22-11-1995 
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BUSINESS EXPENDITUKE—Aasaasea ciaimtog unpaid sales-taz liability 
thongh paid after the and of the previous year as a deduction — Held, 
in view of proviso to ssotlon 43B Inserted by Pinanoe Act 1067. 
deduction to be allowed — -Proviso only explanatory In nature and, 
therefore, retrospctlve In nature. 

Income-tax Act, 1961 —^.Section 43B. 

PACTS A DECISION 

The only question involved was that for the A.Y. 1987-88 the assessee 
claimed that the unpaid liability of sales-tax as on the last day of the 
previous year should be allowed as a deduction since the same was paid 
within the time allowed under the relevant sales-tax law. The Hon'ble Court 
held that the amending provisions of section 43B Introduced w.e.f. 
1-4-1988 are retrospective In nature and are applicable to the A.Y. under 
question, it further held that the provisions to section 43B for that purpose 
Is to be Interpreted as clarlflcatoty and applicable to A.Ys. 1984-85 to 
1987-88. 

(1996] 134 Taxation 311 (PAH) 

IN THE HIGH COURT OF PUNJAB & HARYANA 
(Before Hon'ble Justice Mr. V.K. Jhanjl) 

Civil Revision No. 2918 of 1995 

Punjab National Bank 

▼ 6 . 

Commissioner of income-tax & Others 
For the Appellant H.N. Ifehtanl 

For the Respondent R.P. Sawhney 

Decided on. 19-10-1995 

RECOVERY OP TAX — Bale of property — Assessee denying issue of 
notice under rule 3 of Schedule II — High Court finding that notice 
had not only been Issued hut served — Temporary Injunction against 
auction and sale cannot be issued. 

Income-tax Act, 1961 — Section 222, Schedule II, Rule 2. 

PACTS A DECISION 

• \ 

The Hon'ble High Court held that where notice under nKle 2 of Schedule 

II to the Income-tax Act, 1961 has not only been Issued but also served . 
on the defaulter under Rule 6D, the defaulter or his representative In . 
interest was not competent to market or create any charge or deal with 
any property belonging to him except that the permission of the Tax’ 
Recovery OfRcer. Rule 16 also provides that the civil court shall not Issue / 
any process against ‘such property In execution of a decree for payment 
of poney. There was thus no case for Interference In civil revision and 
.the same Is dismissed. 
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(1906) 134 Tucatioa 313 (UP) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Ag.. Chief Justice Mr. A.K. Mathur & 

Hon'ble Justice Mr. S.C. Pandey) 

Mlsc. Civil case No. 730 of 1987 

Commissioner of Income-tax 
▼s. 

Manmoban Das 

For the Appellant V.K. Tankha 

For the Respondent B.L. Media 

Decided on : 14-12-1995 

REFERENCE TO HlOH COURT — Reassessment proceedings started 
— Finding of Tribunal that reassessment based bn change of opinion 
and also sancllon of Board not obtained in accordance with law — 
Tribunal refusing to refer the case — Held, Tribunal Justified in bolding 
that reassdsament not valid and refusing to refer — No question of 
law arose. 

Income-tax Act. 1961 — Sections 147, 148 and 256. 

FACTS 

For the A.Y. 1960-61, the assessment was completed on 30-3-1965 at a 
total Income oJRs. 73,164!-. In appeal, the total Income was neduced to 
Rs. 29,164j-. Subsequently, the flO detected that the land of th4 assessee 
was compulsorily acquired and on which the assessee was entitled to receive 
compensation. The ITO came to krww that the assessee had concealed 
substantiaLgain which had escaped assessment on account of compensation 
on the said land amounting to Rs. 1,79,000j-. The ITO submitted his proposal 
to the CBDT for (nttlatton of proceedings u/s 147(a) of the. l.T. Act and for 
issuing Twtice u/s 148 of the Act. The CBDT approved the proposal and 
thereafter the ITO issued notice u/s 148 of the Act. The assessee filed second 
appeal before the Tribunal and the Tribunal came to the conclusion that 
the opinion of the assessment and reassessment froceedlnps are uold on 
the ground that it was a case of mere change of opinion by the ITO and 
secondly the sanction obtained from the Board.was not in accordance wi^ 
law. Therefore, the Reveruie has moved this applicationfor calling a reference 
on the qforesaid questions of law. 

DECISION 

Ihe Hon'ble Court held that the Tribunal on the basis of the facts has 
come to the conclusion that there was no ground for reopening of the 
assessment as there was nothing but a change of opinion. Although the 
facts were before the ITO and on that basts he took the decision, but later 
on he has sought permission from the Board for reopening of the assess¬ 
ment. Therefore, the Tribunal came to the conclusion that It was nothing 
but a mere change of opinion by the ITO and subsequently the Tribunal 
also found that the ITO has not given the correct facts for obtaining the 
sanction and on that account, the Tribun^ found that tHj: opinion sought 
on the l^ls of the wrong facts also vitiates ithe permission. Hence, in 
these circumstances, the Tribunal has declined to make a reference and 
we are of the opinion that the whole case is dependent upon questions 
^f fact and no subst^tlal question of law is Involved. 
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(1996) 134 Taxation 313 (M.P.) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Hon*ble Justice Mr. A.R. Tiwarl & 

Hon'ble Justice Mr. N.K. Jain) 

M.C.C. No. 151/91 

Commlatloner of Income'tax 
▼a. 

M/a Super King 

For the Appellant D.D. Vyas 

For the Respondent B.K. Joshi 

Decided on : 19-2-1996 

DEDUCTION — Sales-tax paid after the accounting year but within 
the time permissible by Sales-tax Act — Revenue disallowing the same 
— Held, in view of amendment to section 43B which is retrospective, 
sales tax cannot be disallowed. 

Income-tax Act, 1961 — Section 43B. 

FACTS ft DECISION 

Hie A.Y. Involved Is 1984-85. The assessee claimed deduction on account 
of sales-tax and entry tax which became due for payment in the previous 
year itself but was payable within.30 days from the end of the previous 
year. The ITO disallowed the claim holding that section 43B was attracted. 
The Hon'ble Court held that in view of the amendment to section 43B, 
which the court had held In other cases to be retrospective, the action 
of the ITO was not proper. The reference was decided In favour of the 
assessee. 

Case referred to;* 

SrfkakoUy Subba Kao & Co. Others vs. Union of India & Others (1988) 173 
ITR 708 (AP) 

Pnll text of the Judgment is given below: 

JUDGMENT 

(N.K. Jain. J.) 

At the instance of the appllcant-Department, the Tribunal has stated the 
case and referred the under noted question of law under Section 256(1) 
of the Income Tax Act (for short ‘the Act') arising out of the order dated 
10-5-1990 passed by the Tribunal In I.T.A No. 65/IND/87:- 

“Whether, on the facts and in the circumstances of the case, the 
Tribunal correctly construed Sec. 43B of the Income Tax Act, 1961 
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that when under the provisions of the relevant statute the sales-tax 
though fallen due In the accounting year but was payable after the 
close of the accounting year it was not open to the ITO to disallowed 
the tax so payable and actually paid within the time allowed.” 

2. BrieRy stated the facts are these: the assessee is a firm. The year of 
assessment involved is 1984-85, previous year ending 30-4-1984. The 
assessee claimed deduction of Rs. 6033/- on account of sales-tax and entry 
tax which had become due for payment In the previous year itself. It was 
payable within 30 days from the end of the previous year. It was actually 
paid within the prescribed time. ITO disallowed the same holding that Sec. 
43B of the Act was attracted. A copy of the order of the ITO forms the 
part of the statement of the case (Ann. AA). The assessee went In appeal 
before the A.A.C. who endorsed the order of the ITQ. Copy of the order 
of A.A.C. also forms part of the statement of the case (Ann.B). The assessee 
came In appeal before the Tribunal. The Tribunal following the case of 
S. Subbarao (173 ITR 708) held that Sec. 43B was not applicable to the 
payment of sales tax fallen due In the previous year and was payable within 
30 days from the end of the previous year and was actually paid within 
the prescribed time. Copy of the order of Tribunal also forms part .of 
statement of the case (Ann. C). Dlssatlsfled with the order of the tribunal, 
the Department made application u/s. 256(1) of the Act whereupon the 
Tribunal has referred the question as aforesaid. The Tribunal had allowed 
the appeal and deleted addition of Rs. 6033/-. 

3. We have heard Shri D.D. Vyas, learned counsel for applicant-Department 
and Shrl B.K. Joshl, learned counsel for Non-appllcant. 

4. The answer to the reference turns on the interpretation of Sec. 43-B 
of the Act as to whether the provisions of this section are retrospective 
In operation from the date when this section was Introduced l.e. from 
1 -4-1984. Both the sides conceded that the point projected stands concluded 
by the decisions rendered by this court In M.C.C. No. 418/1992 (Com¬ 
missioner of Income Tax vs. M/s. Mehta Shantilal) and M.C.C. No. 149/ 
91 (Commissioner of Income Tax vs. M/s Ambika Traders, Indore), wherein 
the same question was referred and answered In afllrmatlve l.e. in favour 
of the assessee and against the Department. 

5. Accordingly, we answer the question In the afflrnuitive l.e. In favour 
of the assessee and against the Department but without any orders as 
to costs. Counsel's fee for each side Is fixed at Rs. 750/-, if certified. 

6. Copy of this order be transmitted to the Tribunal. 
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(1966) 134 Taxation 315 (M.P) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Honlile Justice Mr. A.R Tiwarl & 

Hon'ble Justice Mr. N.K. Jain.) 

M.C.C. No. 63/80 

CommUaloner of Income-tax, Bhopal 

▼a. 

M/a D.M. Bhatla Indnatry, Indore 

Fdr the Appellant D.D. Vyaa 

For the Respondent O.M. Chaphekar 

Decided on 20-2-1996 

Disallowance—Aasessee a Him—Firm paying commission to proprletoiy 
concern of one of the partners — Revenue claiming since commission 
paid to partner, same be added In the income of the firm — Held, 
commission not to be disallowed — Provisions of section 40(b) not 
applicable. 

Income-tax Act, 1961 — Section 40(b). 

PACTS 

The assessee is a registered Jlrm. The assessee was originally assessed 
on the basts of regular assessment. Later on assessments were reopened 
on the ground that on the failure of the assessee to disclose fully and truly 
all material facts income had escaped assessment for the A.Ys. 1972-73 
and 1973-74. The escaped income related to the commission paid by the 
assessee to the proprietory concern owned by one of the partners. The 
revenue contended that In view of the provisions of section 40(b), the 
commission was to be added to the assessment of the Jhm having been 
paid to a partner. The TVibunal held that the commission was not hit by 
the provisions of Section 40(b). 

DECISION 

The Hon'ble Court held that It must be borne in mind that the policy of 
law is that there must be a point of finality in all legal proceedings, thdt 
stale Issues should not be reactivated beyond stage and that lapse of time 
must Induce repose in and set at rest Judicial and quasi-judicial contro¬ 
versies as It must in other spheres of human activity. In view of the position 
that the Tribunal had taken similar view for subsequent years which had 
become final, the Tribunal was right in holding that the commission paid 
to a proprietory concern of one of the partners of the assessee firm was 
deductible in computing total income of the Arm and that the provisions 
of section 40(b) of the Act were not attracted. 

Cases referred tot 

1. Str Kikedihai Premchand vs. CIT(Central) (1954) 24 ITR 506 (SC) 
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2. The Parasshuram Pottery Works Co. Ltd. vs. ITO. (1976) Taxation 45 
(])-27 (SC), AIR 1977 SC 429 

Pull text of the Judgment Is given below : 

JUDGMENT 

(A.R. Thwart J.) 

In compliance with the directions issued by this Court in MCC No. 95/ 
85 on 08-01-1988, the Tribunal has referred the undernoted question of 
law arising out of the orders passed by the Tribunal in ITA Nos. 1288 
and 1289/INd/82.- 

“Whetheron the farts and In the circumstances of the case, the Tribunal 
was right in holding that the amount of commission paid by the 
assessee to M/s Vallabh Textile & Wool Traders, Ludhiana, a proprie¬ 
tory concern of one of the partners of the assessee firm, was deductible 
In computing the total Income of (he assessee and that the provisions 
of Section 40(b) of the Income Tax Act, 1961, were not attracted.?" 

2. Briefly stated, the fads of the case are that the assessee is a registered 
firm carrying on the business in the name and style of M/s Bhatia 
Industries' Indore. At Its head office, it had business in wholesale of cloth. 
It has, at its branch olTlce, a manufacturing concern for woolen yam out 
of waste. The assessee was originally assessed on the basis of regular 
a.ssessmcnt. Later, the Income-Tax Officer reopened the assessments on 
(he ground that on the failure of the assessee to disclose fully the truly 
all material farl.s, income amounting to Ks. 55,000'/- and Rs. 82,622/- 
in (he form of payment of commission respectively for the assessment years 
1972-73 and 1973-74 had escaped assessment. The payment of this 
commission had been made by the assessee to a concern known as 
M/s Vallabh Textile and Wool Traders. Ludhiana, owned by Shrl L.D. 
Bhatia. one of the partners of the assessee firm. The disallowance of this 
payment was made by the income-tax Officer by invoking provisions of 
Section 40(b) of the Income-tax Act. 1961 (for short the ‘Act’) (Annexure- 
A). The assessee filed First Appeal before the A.A.C. who upheld the order 
of the Income-tax Officer (Annexure-B). The assessee then took up the 
matter In Second Appeal before (he Tribunal. Tlie Tribunal held that the 
payment of commission to the proprietory concern of Shrl L.D. Bhatia, 
partner of (he assessee firm, was not hit by the provisions of Section 40(b) 
ofthe Act. The Tribunal, therefore, directed that the amount of commission, 
added back by the Income-Tax Officer be deleted from the total income 
of the assessee (Annexure-C). The applicant felt dissatisfied by the order 
the filed applications under Section 256(1) of the Act which were registered 
as RA Nos. 138 and 130/Ind/84 arising out of the aforesaid orders of 
the Tribunal. These applications were rejected. The applicant, then, took 
recourse to Section 256(2) of the Act In this Court. This Court made the 
directions in MCC No. 95/85. The Tribunal, then, referred the aforesaid 
question of law. 
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3. We have heard Shrl D.D. Vyas. learned counsel for the applicant and 
ShrlG.M. Chaphekar, learned Senior counsel with Shri Subhash Samvatsar 
for the non-appllcant-assessee. 

4. Counsel for the non-applicant submitted that the Tribunal itself has 
taken the same view in ITA No. 860/Ind/81 for the assessment year 
1976-77 filed by the assessee and in ITA No. 924/Ind/81 for the assessment 
year 1976-77 filed by the appllcant-Department and as such, the aforesaid 
question deserves to be answered against the Department and in favour 
of the assessee. He submitted that the aforesaid two orders for later years 
have attained the finality. According to him, this is necessary to maintain 
the uniformity and consistency. 

6. Shrl Vyas. in the face of the aforesaid orders, was unable to urge anything 
substantial in the case. 

7. Section 40(b) of the Act deals with the question of'payment of salary, 
commission or remuneration in case of any firm assessable as such. The 
provisions of Section 40(b) of the Act were not available in case of commission 
paid by the assessee to M/s Vallabh Textile and Wool Traders, Ludhiana. 

8. In'(1954) 24 ITR 506 (Sir Ktkabhai Premchand us. Commissioner of Income 
Tax (Central), it is held by the Apex Court that in revenue cases regard 
must be had to the substance of transaction rather than its fonn. 

9. It is in the area of legislative ambiguities, yet not receding, that Courts 
have to Jlllgaps, clear doubts and mitigate hardships. In the words of Judge 
learned Hand, spoken in Cabell vs. Markhan (1945) 148 F 2 d 737, 739, 
we get enough light to locate correct palh:- 

“It is one of surest Indexes of a mature and developed Jurisprudence.... 
to remember that status always have some purpose or object to 
accomplish whose sympathellc and Imaginative discovery is the surest 
guide to their meaning.' 

10. In AIR 1977 SC 429 (The Parashuram Poliery Works Co. Ltd. us. The 
Income-tax Officer, Circle I, Ward 'A' Rajkot', Gujarat), piertaining to Income 
Tax Act, it is held that.- 

“At the same time, it must- be borne In mind that the policy of law 
is that there must be a point of finality In all legal proceedings, that 
stale issues should not be reactivated beyond stage and that lapse 
of time must induce repose in and set at rest Judicial and quasi-Judiclal 
controversies as it must in other spheres of human activity.* 

11. In view of the position that the Tribunal has taken the same view for 
subsequent years which has become final and In view of the aforesaid 
position of law, we are satisfied that the Tribunal was right in holding 
that the amount of commission paid by the assessee to M/s Vallabh Textile 
and Wool Traders. Ludhiana, a proprietory concern of one of the partners 
of the assessee firm was deductible in computing the total Income of the 
assessee and that the provisions of Section 40(b) of the Act were not 
attracted in the facts and circumstances of the case. 
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12. Accordingly, we answer the question In the affirmative l.e. In favour 
of the assessee and against the Department. 

13. This Reference Application Is thus, decided In terms Indicated above, 
but without any orders as to coats. Counsel fee for each side Is fixed at 
Rs. 750/-, If certified, 

14. A copy of this order be transmitted to the Tribunal for Information 
In accordance with rules. 


(1996) 134 Taxation 318 (M.P.) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Hon'ble Justice Mr. A.R. TlWarl & 

Hon'ble Justice Mr. N.K. Jain) 

M.C.C. No. 130/92 

Commissioner of Income-tax 

vs. 

M/s Oswal Data Processors 

For the Appellant D.D. Vyaa 

For the Respondent : S.S. Samvatsar 

Decided on : 13-3-1996 

DEDUCTION — Assessee engaged In data processing with the help of 
computers — Held, computers not ofllce appliances and auch buaineaa 
an induatrial undertaking — Asaeasee entitled to deduction u/a 80J. 

Income-tax Act, 1961 — Section 80J 

FACTS ft DECISION 

The A.Y. Involved Is 1982-83. Assessee firm Is carrying on business of 
data processing with the help of computers. He claimed Investment al¬ 
lowance on computers and also deduction u/s 80J. The Hon'ble Court 
relying on the circular of Govt, of India issued to Director of Small Scale 
Industries Services Institute. Ministry of Industry that in view of the 
sophisticated and specialised type of operations involved In software 
servicing and data processing It has been decided to recognise this as 
an Industrial activity. The said circular recognises such units as small 
scale Industrial units and allowed all the concessions. The Hon’ble Court, 
therefore, held that the assessee was an Industrial undertaking and 
entitled to relief u/s 80J. 

Case referred to:- 

CfTvs. AJay Printery Pvt. Ltd., 58 ITR 811 (GuJ.) 

Full text of the Judgment Is given below: 

JUDGMENT 

(1V.K. Jain. J.; 

'The Income Tax Appellate Tribunal, Indore Bench, Indore as u/s 256(1) 
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■' the Income Tax Act, 1961 (for short, the Act*) referred the following 
uestions said to be of law arising out of its order dated 10-5-1991 in 
rA No. 440/Ind/8e: 

(1) Whether, on the facts and in the circumstances of the case,'the 
Tribunal was Justifled in holding that the business of data processing 
with the help of computers is an industrial undertaking entitled \o 
deduction u/s. 80J? 

. (li) Whether, on the facts and in the circumstances of the case the 
Tribunal was Justified In law in holding that the Computer machine 
do not constitute ofHce appliance and are entitled to investment 
allowance ? 

. Ihe facts material for the purpose of this reference are these : The year 
r assessment involved Is 1982-83. previous ending 30th June 1981. Thie 
ssessee is a registered firm carrying business of data processing with 
le help of computers. It claimed Investment allowance on computers and 
Iso the deductions u/s. 80 J. The assessing authority vide Its order dated 
7-7-198S (Annexure - A) disallowed the claims holding that the work of 
ata processing is not an Industrial activity. On appeal, the CITtA) allowed 
}th the aforesaid claims of the assessee vide its order dated 19-2-1980 
jinexure - B). The Department then came in appeal before the Tribunal 
hlch also endorsed the order of the CIT(A). The order of the Tribunal 
Annexure - C. 

. Dissatisfied with the decision of the Tribunal, the Department moved i 
opllcation u/s. 256(1) whereupon the Tribunal has referred the above 
oted questions for the opinion of this Court. 

. We have heard Shrl D.D. Vyas, learned counsel for the appllcant- 
epartmenl and Shrl S.S. Samwatsar, learned counsel for the non-applicant/ 
ssessee. 

. We may usefully reftr here the decision of Government of India 
smmunicated by them to the Director, Small Industries Service Institute, 
Tnlstiy of Industry, Government of India, Indore, which reads as follows 
de letter dated 8-9-1981, Annexure B-1): 

*In view of the sophisticated and specialised type of operations Involved 
In software servicing and data processing! It has been decided to 
recognise this, as an' Industrial activlly. As such small scale units 
engaged in this activity are eligible for facilities and concessions 
available to the small scale industries under the small Industries 
Development Programme. Units engaged in software servicing and data 
processing can, therefore, be registered as a small scale industry 
provided they fulfill the necessary conditions of investments on machinery 
and equipment ietc.,' 

: The Learned Commissioner has dealt with the questions at length and 
une to the conclusion that data processing is an industrial activity and 



320 


TAXATION REPORTS 


IV^134 


the assessee Arm was, therefore, entitled to Investment allowance on the 
computers installed by it and was also entitled to deductions u/s. 80 J. 
the concurrent view taken by the Commissioner and the Tribunal finds 
support from the decision of Gujarat High Court in (58 ITR 811) Com¬ 
missioner oj Income-Tax, Gujarat vs. ^ay Printery Private Ltd., Nothing 
substantial could be demonstrated before us so as to take a diflerent view 
in the matter. 

7. We thus, answer both the questions in affirmative l.e., in favour of the 
assessee and against the Department. 

8. This MIsc. Civil Case thus stand disposed of in terms Indicated above 
but without any order as to costs. Counsel’s fee is, however, fixed at Rs. 
760/-, for each side, if ccrlified. 

9. A cojjy of this order be transmitted to the Tribunal immediately. 


(1906) 134 Taxation 320 (M.P.) 

IN THE HIGH COUirr OF MADHYA PRADESH 
(Before Hon'ble Ag. Chief Justice Mr. A.K. Maihur & 

Hon’ble Justice Mr. S.K. Kulshreshtha) 

M.C.C. No. 51 of 1991 
Commissioner of Inco'me-tax 
vs. 

Mohd. Iqbal 3; Others 
For the Appellant : A. Adhikari 

For the Respondent : B.L. Nema 

Dcvlded on : 9-2-1996 

POWERS OF TRIBUNAL. — Assessee raising additional ground that 
assessment barred by limitation — Ground not taken before lower 
authorities — Tribunal admitting fresh ground — Held, question of 
limitation can be raised at any point of time — Such question go 
to the root of the matter. 

Income-tax Act, 1961. 

FACTS ft DECISION 

The assessment year Involved is 1978-79. All the three assessees have 
filed appeals against the order of the ITO which was dismissed by CITtA] 
and a second appeal was filed before the Tribunal. The assessees sought 
permission of the Tribunal to raise preliminary objection by way of additional 
ground that the order of the ITO was barred by limitation and hence a 
nullty. The Tribunal admitted the additional ground raised against the 
revenue. The Hon'ble Court held that essentially it is a question of fact 
that whether the assessments have been made within limitation or not. 
Tlie question of limitation can be raised at any point of time because it 
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goes to the root of the matter. The reference was decided against the 
revenue. 

Full text of the Judgment Is given below: 

JUDGMENT 

This Is an Income Tax Reference at the Instance of the Revenue and the 
following two questions of law have been referred by the Tribunal before 
this Court for answer, which read as unden- 

“(1) Whether on the facts and in the circumstances of the case, the 
Tribunal was Justllled In admitting the additional grounds of appeal? 

(2) Whether on the facts and In the circumstances of the case, the 
Tribunal was Justified In holding that the assessments were barred 
by limitation ?" 

2. The brief facts giving rise to this reference are thus : The assessment 
year Involved Is 1978-79 in the cases of all the three assessees, viz. 
M/s Kalekhan, Mohd. Hanlf, Mohd. Idris and Mohd. Iqbal. The appeals 
of the assessees regarding their objections to the amount of Income 
assessed and Interest levied by the ITO were dismissed by the CIT lA). 
and second appeals were filed before (he Tribunal on the same objections. 
During the course of hearing of these appeals, the assessees sought 
permission of the Tribunal to raise preliminary objection by way of additional 
grounds that (he order of the ITO was barred by limitation and hence a 
nullity and that as a consequence to the above ground, all taxes paid by 
the assessee whether before or after the assessment, be kindly directed 
to be refunded. Thus, this additional plea of limitation was permitted by 
the Tribunal and the Tribunal ultimately passed an order on 22-5-1986 
and allowed the appeals. Thereafter, an application for rectincation under 
Section 254(2) of the I.T. Act was Died and it was pleaded that the additional 
grounds should not have been permitted to be raised In ail these appeals 
and that was rejected by the lYlbunal. Hence, the aforesaid question of 
law have been referred for answer of this Court. 

3. Essentially, it Is a question of fact that whether the assessments have 
been m^de within limitation or not. The question of limitation can be raised 
at any point of time because It goes to the root of the matter. Therefore, 
It Is wrong to contend that the Tribunal should not have permitted to raise 
the additional plea of limitation for the first time. It Is essentially a question 
of fact and .does not call for any answer of this Court. Hence, both the 
questions are related to the question of fact and the Tribunal has rightly 
taken the view in the matter. Hence, both the questions are answer against 
the Revenue and In favour of the assessee. 
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(1996) 134 Tuntlott S3S (M.P.) 

IN TH£ high court OF MADHYA PRADESH 
(Before Hon’ble Ag. Chief Justice Mr. A.K. Mathur & 

Hon'ble Justice Mr. S.C. Pand^) 

M.C.C. No. 124 of 1988 

Commissioner of Income-tsz 

vs. 

M/s Narmada Movie Enterprlsea 

For the Appellant A. Adhlksrl 

For the Respondent B.L. Nems 

Decided on : 17-1-1996 

CANCELLATION OP ASSESSMENT .^Assessment completed hj ITO 
n/s 144B — CIT cancelling the assessment n/s 163 being arroneons 
and prejudicial to the Interest of revenue — Assessae filing appeal 
against the original order of the ITO — Appeals adjudicated both bp 
CIT(A) and Tribunal — Held, matter having been finally decided bp 
Tribunal, cancelling of order of ITO not {iroper — Order of CIT rightlp 
cancelled. 

Income-tax Act, 1961 — Section 263 

PACTS A DECISION 

The assessee Is a firm and the A.Y. involved Is 1979-80. The assessment 
was completed Including therein Rs. 2,35,785/- being un-explained In¬ 
vestment. The assessment was completed by taking approval of the LAC 
u/s 144B. The CIT set aside the order of the ITO against which the assessee 
filed an appeal. The Tribunal found that the matter, of Investment was 
against before CIT(A). Against order of CITIA) both the assessee and the 
revenue filed appeals which were also decided. The Tribunal, therefore, 
cancelled the Order of the ClT passed u/s 263. On reference, the Hon’ble 
High Court held that since the appeal matter was already been decided 
finally by the Tribunal, the reference becomes Infrucluous. The reference 
was thus dismissed. 

Case referred to:- 

err vs. Dr(Mrs.) Simla Culatl decided on 6-2-1995 In M.C.C. No. 460-86 

Full text of the Judgment is given below: 

JUDGMENT 

This Is Reference under Seollon 256(1) of the I.T. Act at the Instance of 
the Revenue. The assessee Is a Firm and the firm was assessed for the 
assessment year 1979-80. The assessment was completed on 27-9-1982 
Including therein a sum of Rs. 2,35,765/- on account of unexplained 
Investment. The said order was passed by the ITO after obtaining Instruc¬ 
tions of the lAC under Section 144-B. Thereafter, the CIT called for the 




err vs. M/s Narmsds Movie* Enterprises (M.P.) 


sas 


recorda of the ITO and found that while working out the unexplained 
Investment, the Authorities below has been omitted to take into acepunt 
the value of the land and machlnety in which the une;q>]alned Investment 
was made and set aside the original assessment order In exercise of the 
power conferred under section 263 of I.T. Act because In his opinion, 
the said order was erroneous and prejudicial to the Interest of the Revenue. 

2. The assessee against the order of the CIT, approached the Tribunal 
In appeal and the order of the Commissioner under Section 263 of the 
I.T. Act was set aside and the order passed 1^ the ITO was upheld. 

3. Shii B.L. Nema, learned eounsel for the Assessee Informed us that the 
assessee filed an appeal against the order of ITO and certain additions 
were deleted. Thereafter, the Assessee as well as the Revenue, both, filed 
appeal before the Tribunal and the Tribunal has finally disposed of tile 
matter and no reference was filed against that order. Learned counsel for 
the Assessee submitted that this reference has become Infructuous as Issue 
has already been decided and order against the Assessee passed by the 
Tribunal has become final and no reference of that order has been prayed 
by the Revenue before this Court. The contention of the learned counsel 
for the ASsessee appears to be Justified. Since the whole matter has already 
been decided finally by the Tribunal; therefore, the whole Issue Is an 
academic in this reference and this reference has also become Infructuous 
and the same course was adopted by this Court in the case of C.I.T. vs. 
Dr. (MrsJ BlmUx GulatU decided on 6-2-1995 In M.C.C. No. 480/86. Hence 
this reference Is dismissed as Infructuous. 

(1996) 134 Taxation 323 (M.P.) 

IN THE HIGH COURT OF MADYA PRADESH 
(Before Hon’ble Justice Mr. A.R. Tlwarl & 

Hon’ble Justice Mr. N.K. Jain) 

M.C.C. No. 282/92 
Commissioner of Income-tax 
▼s. 

M/s RahnI Steel Forgings (P) Ltd, 

For the Appellant Mr. D.D. Vyas 

For the Respondent Mr. Pnntambekar 

Decided an “ : 14-3-1996 

REPERBlfCB TO HIGH COURT — Trlbnnal allowing expenditure on 
feasibility report as revenue expenditure — Also allowing claim for 
bad debt and claim on sales returned— Reference application refused 
— Held, question of fact. 

Income — tax Act, 1961 — Section 256(2). 

Cases referred to : 

1. Indian Oxygen Ltd. vs. CIT (1987) Taxation 84 (3) 440, 164 ITR 466 
(Cal.) 
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2, err (Central) Calcutta us. Ashoka Marketing Ltd. (1976) 103 riH 543 

(SC) 

3. err vs. Kotrika Venkataswamy & Sons (1971) 79 ITR 499 (SC) 

Full text of the Judgment le given below : 

JUDGMENT 

(A.R. Tiwarl. J.) 

The applicant (Commissioner of Income Tax, Bhopal) has filed this application 
under Section 256(2) of the Income Tax Act. 1961 (for short ‘the Act’) 
seeking direction to the Tribunal to state the case and to refer the under¬ 
noted questions, categorised as of law, arising out of the order dated 8- 
5-1991 passed by the Tribunal in I.T,A. No. 363/Ind/86 after rejection 
of the application on 7-2-1992 registered as R.A. No. 423/Ind/91. for 
Assessment Year 1982-83, for our consideration and opinion : 

(1) Whether on the facts and In the circumstances of the case, the 
ITAT was jusilfled In allowing the claim of sales returns when 
the nexus between the same and sale of scrap was not established 
by the assessee with evidence ? 

(2) Whether on the facts and in the circumstances of the case, the 
expenditure for feasiblllly report of Rs. 30.772/- paid to M/s 
Mlrloskar Consultants Ltmltcd was a revenue expendtture ? 

(3) Whether on the facts and in the circumstances of the case, the 
claim of bad debt by the assessee was allowable in the accounting 
period relevant to the A.Y. 1982-83 ?' 

(>1) Whether the ITAT was justified In holding that the burden was 
on the department to est.nbllsh the year in which the debts had 
berome bad 7 

(5) Whether on the facts and in the circumstances of the case, the 
charging of interest u/s. 217 on ITNS-150 and inclusion thereof 
in the demand notice arc not conclusive evidence In support of 
charging of Interest directed In the Assessment Order when these 
doeumeiits are part of the Assessment order u/s 143 (3) and 
whether the ITAT is justified in deleting the Interest In 
question ? 

2. Briefly stated, the facts of the case are that the non-appileant/assessee 
company derives income from manufacture and sale of scooter parts mainly 
from Bajaj Auto. On examination of accounts, the ITO found that out of 
total sales return of Rs. 5,56,065.00 an amount of Rs. 62,685.00 pertained 
M/s Gajra Gears Pvt. Lkl. The A.O. required the assessee to establish the 
utilization of this amount. The assessee failed to explain the same. The 
assessee admitted, as is clear from order-sheet dated 12-3-1985, that there 
was no evidence to prove the sales return of Rs. 62,685.00. The ITO, 
therefore, disallowed the sales return to this extent. The assessee also 
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claimed technical consultancy charges of Rs. 30,722.00 incurred allegedly 
by It for preparation of Techno Economic Feasibility in connection with 
the expansion of the company. The A.O disallowed this claim also and 
held it to be a capital expenditure. The assessing olTIcer also disallowed 
the claim of bad debt. Aggrieved, the assessee filed appeal before CIT (A) 
which was dismissed. The assessee then filed appeal before the Tribunal. 
The Tribunal allowed the appeal In part on 8-5-1991. The department then 
Hied application seeking stalement of the case. The application was dismissed' 
on 7-2-1992. The department then filed this application under section 
256(2) of the Act. 

3. We have heard Shii D.D. Vyas, learned counsel for the applicant/ 
department and Shrl K.N. Puntambekar. learned counsel for the non- 
appllcant/assessee. 

4. We have perused the order dated 7-2-1992. The Tribunal held that 
Question No. 1 was a Hnding of the fact and was not accordingly a referable 
question of law. As regards Question No. 2. the Tribunal held that the 
finding is based on appreciation of facts placed on record and is supportable 
by the decision of Indian Oxygen Limited vs. C.I.T., 164 ITR 466 (Calcutta) 
which In turn had considered as many as 16 cases of various High Courts 
and 2 decisions of the Apex Court. As regards Questions No. 3 and 4, 
the Tribunal held on examinallon of the facts that certain bad debts, as 
claimed by the assessee. were allowable In the year in question and the 
finding was based on appreciation of facts. As regards Question No. 5. 
the Tribunal held that It was a finding of fact and did give rise to referable 
question of law. 

5. We have considered the order of the Tribunal and the order passed 
on the application. We And that the questions as proposed and projected 
do not arise as questions of law and the conclusions of the Tribunal are 
based on appreciation of the facts and the decided cases as noted above. 
No perversity or illegality Is demonstrated. 

6. The order are thus based on appreciation of facts. In (1976) 103 I.T.R. 
543 (Commissioner of Income Tax (Central) Calcutta vs. Ashoka Marketing 
Lid.), and In (1971) 79 I.T.R 499 (Commissioner oj Income Tax, Andhra 
Pradesh us. Kotrlka Venkataswamy and Sons) it Is held that conclusion 
based on question of fact does not give rise to any question of law. 

7. In view of the aforesaid position,, on facts and in law, we are satlsHed 
with the correctness of the orders rendered by the Tribunal and hold that 
the present application filed by the applicant under Section 256(2) of the 
Act Is meritless and does not make out any case for direction to state 
the case. 

8. In the circumstances we dismiss this application as devoid of merit 
but with no order as to costs. 


9. Counsel fee for each side Is, however, fixed at Rs. 750.00, if certified. 
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(1S96) 134 Taxation 326 (M.P.) 

IN THE HIGH COURT OF MADYA PRADESH 
(Before Hon’ble Chief Justice Mr. A.K. Mathur & 

Hon'ble Justice Mr. S.K. Kulshreshtha,) 

M.C.C. No. 468 of 1989 

Commissioner of Income-tax 

▼s. 

Shri Snbodh Komar Jain 

For the Appellant A. Adhlkarl 

For the Respondent H.8. Shrlvastva 

Decided on 15-2-1996 

ACCRUAL OP INCOME — Notification for acquisition Issued on 
19-10-1073 and published on 13-2-1974 — Order of Land Acquisition 
Offlcer passed on 5-8-1974 — Compensation awarded on 5-8'1974 — 
The actual possession of land handed over on 4-1-1078 — Tribunal 
holding since property handed over In January 1978. capital gain 
taxable during A.T. 1978-76 — Held, capital gain taxable In A.T. 1978- 
76. 

Income-tax Act. 1961 — Section 45. 

FACTS A DECISION 

The Govt, issued a notlllcation dated 19-10-1973 which was published 
on 13-2-1974. The date final hearing was fixed on 12-3-74. The Land 
Acquisition Officer made the order on 5-8-74 awarding compensation of 
Rs. 2,13,400/-. The possession of land in question was handed over on 
4-1-1975. The assessee initially offered the income under the head capital 
gains in the return filed for 1976-77 but was subsequently revised and 
it was claimed that it should be considered in A.Y. 1975-76. The assessing 
officer who initially taxed the capital gain in 1976-77, reopened the 
assessment for the year 1974-75 and 1975-76 u/s 148. The ITO taxed 
the capital gain in A.Y. 1974-75 which view was confirmed by CIT(A). The 
Tribunal, however, took the view that capital gain could only be taxed 
In A.Y. 1975-76 when the possession of the land In question was handed 
over by the assessee to the Govt. On reference to High Court, the Hon’ble 
Court held the view taken by the Tribunal was correct and capital gain 
could not only be taxed on the date of giving possession which is 
4-1-75 which falls in A.Y. 1975-76. The reference was thus decided in 
favour of the assessee. 

Full text of the Judgment Is given below : 

JUDGMENT 

This is an income-tax reference under Sec. 256(1) of the Income Tax Act, 
1961 at the Instance of Revenue. Following questions of law have been 
referred by Tribunal for answer by this Court : 
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(1) Whether the transfer of property vhthln the meaning of Section 
45 of the Income-tax Act. 1961 takes place In consequence of 
acquisition proceedings under Sec. 17(1) of the Land Acquisition 
Act 1894, on the basis of notification l.e., 19-10-1973 and 
published during the period 13-2-1974 to 18-2-1974 or the date 
of order of Land Acquisition Olllcer passed on 5-8-1674 ? 

(2) Whether on the facts and in the circumstances of the case the 
Tribunal was correct In law In holding that the capital gains 
arising from the compulsoiy acquisition of the property arose 
In the previous year corresponding to the assessment year 1075- 
76 and became taxable In that assessment year ? 

2. Brief facta giving rise to this reference are that the assessee was the 
owner of Bungalow No. 427, South Civil Lines, Jabalpur, alongwlth land 
appurtenant thereto. This property was acquired under Section 17(1) of 
the Land Acquisition Act, 1894. The proposals to acquire property was 
notified In M.P. Official Gazette Part-I dated 19-10-1973. The notification 
for acquisition of the property was published during the period 13-2-1974 
to 18-2-1974. The final date of hearing was also fixed on 12-3-1974, on 
which date in the absence of any adverse claim, the property was alleged 
to have been acquired. 

3. The Land Acquisition Oiheer made the order on 5-8-1974 awarding a 
compensation of Rs. 2.13,400/-. An Additional compensation of Rs. 3,08,461 
was also awarded by the Court on 3-5-1980. The possession of the land 
In question was handed over to the Sanchalak, Telecom Training Centre, 
Jabalpur, on 4-1-1975. The assessee offered the Income assessable under 
the head 'Capital gains' in regard to the property In the return filed for 
1976-77. The said return was subsequently revised on 1-9-1976. The 
assessee also claimed before the Income-tax OfRcer that the capital gains 
on the acquisition of the property would fall to be considered only in the 
year 1975-76 as the assessee had received compensation award from Land 
Acquisition Oflicer on 5-8-1974, which date fell In the financial year 
1974-75. 

4. The Income Tax OHlcer did not accept the assessee's above plea and 
assessed the compensation In 1976-77. His findings were reversed by the 
Commissioner of Income Tax (Appeals), who observed that the capital gains 
arising out of the compulsory acquisition of the property would not fall 
to be considered In the Assessment Year 1976-77. The Income Tax Ofllcer 
thereafter Initiated action under Section 148 of the Act for the Assessment 
Year 1974-75 and 1975-76. For the Assessment year 1975-76, he did so 
because the C.I.T. (Appeals) In his appellate order had observed that it 
would be open to the I.T.O. to take appropriate action for the assessment 
year 1975-76 if he were of theoplnlon that the capital gains was taxable 
In the Assessment Year 1975-76. This was probably construed by him 
as a direction given by the C.I.T. (A). 
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aasessment of escaped income or on the basis of later disclosure of some 
Income by the assessee, it has to be inferred that he has infringed the 
requirements of law, there will be no purpose of a separate penalty 
proceedings. The very fact that penalty proceedings are separately taken 
out and an opportunity is given to the assessee to show cause and produce 
evidence, etc., must assume that before Inflicting penalty, it should be 
examined whether there Is a deliberate concealment of Income by the 
assessee of particular of Income or deliberate furnishing of inaccurate 
particulars of income. We are Inclined, for the said reason, in the Instant 
case to remit the case to the Tribunal to consider in the light of the 
observations above whether any penalty should be Imposed upon the 
assessee. The reference is disposed of accordingly. 

Cases referred to : 

1. Varkey Chacko us. CIT (1993) 116 Taxation 376, 203 ITR 885 (SC) 

2. CCT vs. Muthukumaraswamy (C.) Mudallar (1975) 98 ITR 540 (Mad) 

3. err os. Bhan Singh Boola Singh (1974) 95 ITR 562 (P&H) 

4. err vs. Varkey Chacko (1981) Taxation 61(3)24, 136 ITR 733 (Ker) 

5. Continental Commercial Corporation vs. ITO (1975) 100 ITR 170 (Mad) 

6. Jain Brothers vs. Union of India (1970) 77 ITR 107 (SC) 

Full text of the Judgment Is given below 

JUDGMENT 


(Mishra J.) 

This court in T.C.P. No. 130 of 1981 has directed the Income-tax Appellate 
Tribunal and accordingly the Tribunal has made the reference, which has 
arisen out of its order dated June 16,1979. 

The assessee filed his income-tax return on September 29,1970, and on 
that basis, an order of assessment was made oii November 25, 1971. The 
proceeding, however, was reopened under section 147(a) of the Income- 
tax Act, 1961 (hereinafter referred to as "the Act)", and started for 
reassessment under section 148 of the Act. The assessee voluntarily 
disclosed ah additional Income of Rs. 20.000 and was reassessed accord¬ 
ingly. Preceding, however, the reopening of the assessment and the 
submission of a fresh return wfth the ofler of Rs. 20,000 on November 
30,1974, by the assessee, his business premises were subjected to a search 
on July 12.1973, and certain pronotes, etc., were seized. The Income-tax 
Ofllcer initiated penalty proceedings under section 271(l)(c) of the Act and 
found that the assessee had concealed the Income in the original return 
filed on September 29, 1970, and levied a penalty of Rs. 20,000. The 
assessee appealed before the Appellate Assistant Commissioner. The 
Commissioner in his order held as follows: 

"There is no dispute that the appellant did not disclose the correct 
particulars of his income in the return filed on September 29, 1970, 
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for the assessment year 1970-71. Even If the appellant is found to 
have not disclosed or disclosed by instalments the true income relating 
to the assessment year 1970-71 in the subsequent proceedings for 
reassessments, he must be penalised for concealment under section 
271(l)(c) of the Act only by reference to the return originally filed on 
September29,1970. The law that would apply to such penalty proceedings 
will be the law that was in force on September 29,1970. 

Under section 274(2) of the Act as it stood prior to its amendment 
with eflect from April 1, 1971, the Income-tax OfDcer could deal with 
penalties under section 271(l)(c) of the Act only where the maximum 
. penalty leviable did not exceed a sum of Rs. 1,000. Where it exceeds 
Rs. 1,000, the Inspecting Assistant Commissioner of Income-tax alone 
could dispose of such penalties under section 271(l)(c). Their Lord- 
ships of the Madras High Court have held that amended provisions 
of section 274(2) of the Act which enlarged the powers of the Income- 
tax Ofllcers to deal with the penalties under section 271(l)(c) even 
where the lump sum leviable exceeded Rs. 1,000 but did not exceed 
Rs. 25,000 with effect from April 1, 1971, would not have retrospective 
operation. 

As the amendment fell into the realm of substance and not procedure, 
the law as It stood prior to the amendment aforesaid, i.e., on September 
29, 1970, conferred Jurisdiction on the Income-tax Officer, to deal with 
the penalties under section 271(l)(c) of the Act where the minimum 
penalties leviable exceeded Rs. 1000. The Income-Tax Officer’s order 
imposing a penalty of Rs. 20,000 under section 271(l)(c) of the Act 
on the appellant by reference to concealment of Income in a return 
filed by the appellant on September 29, 1970, is, therefore, without 
jurisdiction and bad in law. The penally levied is. therefore, cancelled 
(see Continental Commercial Corporation vs. JTO (1975) 100 ITR 170 
(Mad))." 

The Revenue preferred an appeal before the Tribunal. The Tribunal has 
upheld the order of the Appellate Assistant Commissioner. The reference, 
thus, is at the Instance of the Revenue. 

This court in Continental Commercial Corporation us. TTO (1975) 100 ITR 
170 has held that the amendment to section 274(2) of the Act by (Act 
42 of 1970) had no retrospective effect and hence the Jurisdiction of the 
Income-tax Officer to levy penalty should be determined with reference 
to the provision of such law as it stood on the date on which the assessee 
filed the ietu^. That case related to the assessment year 1970-71. 'The 
assessee had filed his return on December 22, 1970, The amendment In 
section 274(2) of the Act came Into effect on ^rll 1,1970. The assessment 
order for 1970-71 was made on January 25,1973. A notice under section 
271 (l)(c) was Issued to the assessee on the same day. The minimum penalty 
imposable exceeded the sum of Rs. 1,000. But the Income-tax Officer 
considered that he had Jurisdiction to proceed with the matter in view 



333 


TAXATION REPORTS 


[V^.184 


of the amendment to section 27l(l)(c) by Act 42 of 1970 since the amount 
of Income in respect of which the particulars had been concealed did not 
exceed the sum of Rs. 25,000. He imposed on the assessee penalty of 
Rs. 4,000. The assessee filed a revision before the Additional Commissioner 
of Income-tax, Madras. The revision petition was dismissed. Against the 
revisional order, the assessee filed a writ petition in this court and 
contended that the proceeding Initiated by the Income-tax Officer, for 
imposition of penalty was without Jurisdiction. A Bench of this court 
accepted the said contention saying that the question was not res Integra, 
but was already covered by the decision in GOT us. C. Muthukumaraswiimy 
Mudaltar (1975) 98 ITR 540 (Mad). It also referred to a judgment of the 
Punjab High Court in CfT vs. Bhan Singh Booia Singh (1074) 95 ITR 562. 
The case in CCT us. C. Muthukumaraswamy Mudaliar (1975) 98 ITR 540 
(Mad) had arisen under the Glfl-lax Act, 1958. In that case, the penalty 
proceedings were Inltiaied against the assessee under section 17(l)(a) of 
the Gift-tax Act on the ground ttiat the assessee had without reasonable 
cause failed to file the return within the prescribed time-limit which expired 
on June 30.1962. By amendment effected In section 17(l)(a) by the Gift- 
lax (Amendment) Act. 1962, which came into force with effect from April 
1, 1063, a provision for the imposition of a minimum penally was intro¬ 
duced. The question before the court, thus. was. whether the said provision 
for the imposition of a minimum penalty was applicable to the case on 
hand. Ihe court held Uiat the relevant date for the purpose of finding 
out the law that was applicable for levying penalty was the date of the 
commission of offence, namely, failure to furnish the return in time. 
Accordingly, It was held that the law as it stood In June 30, 1962, governed 
the proceedings and the provision for imposition of minimum penalty had 
no application to the case. The court applied the well-established legal 
position that the quantum of penalty to which a person can be subjected 
in connection with commission of an offence has to be determined with 
reference to the law governing the matter as it stood on the date commission 
of the concerned offence. The court, thus, held that the quantum of penalty 
to be levied In proceedings under section 17(l)(a) of the Clft-lax Act for 
the offence of failure to file the return within the prescribed time necessarily 
was governed only by the law as It stood on the dale when the assessee 
committed the offence, namely, June 30, 1962, which was the last date 
before which the return had to be filed. The question before the Punjab 
High Court in the case of Bhan Singh Boota Singh (1974)95 ITR 562 was 
also only in respect of quantum of penalty leviable in respect of an offence 
which is to be determined with reference to the law prevailing on the date 
when the offence or infringement took place or with reference to the law 
as on the date when the penalty proceedings were Initiated or completed. 
Neither this court in Muthukumaraswamif Mitdallar’s case (1975) 98 ITR 
540 nor the Punjab High Court in Bhan Singh Boota Singh's case (1974) 
95 ITR 562 had/has dealt with the question of jurisdiction or competence 
of the oHlcer concerned to exercise the power the imposition of penalty. 
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This court In Continental Commercial Coiporatton’s case (1975) 100 ITR 
170 also has failed to take notice of the distinction tetween the issue as 
to the Jurisdiction or the power of the authority concerned to Impose penalty 
and the quantvim of penalty to be levied in a proceeding. The two Judgments 
aforementioned related dearly to the Issue of quantum of penalty to be 
levied in proceedings under section 17(l)(a) of the Gift-tax Act and section 
271(l)(c) read with section 274(2) of the Act as amended by Act 42 of 1970, 
with reference only to the quantum of penally and reiterated the principle 
that the quantum of penalty to which a person can be subjected in 
connection with the commission of an offence is to be determined with 
reference to the law governing the matter as tt stood on the date of the 
commission of the concerned olTence. The competence or Jurisdiction to 
impose penalty or to initiate penalty proceedings is difTerent from the power 
or the limit of Jurisdiction as to the Imposition of penalty, in the sense, 
the change In the authority and empowerment to initiate penalty proceed¬ 
ings accordingly cannot be governed by something which will perforce 
continue the authority which has ceased to exist or has undergone a change 
only for the purpose of dealing wilh such cases in which the offence or 
infringement is committed before the chnage in the law in this behalf, 
but the action is started and penalty imposed after the enforcement of 
the amended law. 

The Kerala High Court in the case of CIT us. Varkey Chacko (1982) 136 
ITR 733 was first to sec this difference and to record its disagreement 
with the view expressed in the case of Continental Commercial Corporation 
(1975) 100 ITR 170 (Mad) in these words (at page 739) : 

*As already Indicated by us. the principle that (he penal liability of 
a person in respect of an offence committed by him is governed 
the law actually in force as on the date of the commission of the offence 
cannot have application in determining which authority is competent 
to Initiate proceedings for Imposition of penalty in respect of the 
commission of any offence for infringement under Act. We are clearly 
of opinion that the competence or Jurisdiction of the authority to initiate 
the penalty proceedings can be governed only by the law which is in 
force on the date of such initiation of proceedings. A combined reading 
of section 271(l)(c)(ili) of the Act (along with the Explanation thereto 
and sub-section (2) of section 274 provides a clear indication that under 
the provisions of sub-section (12) of section 274, as they stood prior 
to the amendment of 1970, the competency of the Income-tax Officer 
to exercise the power of imposition of penally against an assessee under 
clause (c) of section 271(1] was to depend upon the findings arrived 
at by him in the assessment proceedings as to the factum of conceal¬ 
ment and the amount of the income in respect of which such con¬ 
cealment had taken place. It is only on arriving at such a finding that 
concealment has taken place that the question of initiation of penalty 
proceedings against an assessee can arise". 
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The Kerala High Court placed reliance upon the observatlona of the 
Supreme Court in Jain Brothers vs. Union of India (1970) 77 ITR 107, 116 
which are as follows (at page 739) : 

“it is obvious that for the imposition of penalty it is not the assessment 
year or the date of the filing of the return which is Important but it 
is satisfaction of the income-tax authorities that a default has been 
committed by the assessee which would attract the provision relating 
to penalty. Whatever be the stage at which the satisfaction is reached 
the scheme of sections 271(1) and 275 of the Act of 1961. is that the 
order imposing penalty must be made after the completion for the 
assessment. The crucial date, therefore, for purposes of penalty, is 
the date of such completion.* 

Had the matter, however, rested with the opinion of this court in the case 
of Continental Commercial Corporation (1975) 100 ITR 170 (Mad) and the 
Kerala High Court In (he case of Varkey Chacko (1982) 136 ITR 733, we 
would have chosen to consider whether the obvious mistake of law in 
reading the earlier judgment of this court in the case of C. Muthukumara* 
wamy Miidallar (IQ75) 98 ITR 540 and the Punjab High Court in the case 
of Dhan Singh Boota Singh (1974) 95 ITR 562 should be held per incuriam 
or the conflict should be resolved by a larger Bench. Tlie Kerala High Court's 
judgment has since been affirmed by the Supreme court in the case of 
Varkey Chacko vs. CIT (1993) 203 ITR 885. Afririnlng the judgment of the 
Kerala High Court, the Supreme Court has observed as follows (at page 
890) : 

“A penalty for concealment of particulars of income or for furnishing 
inaccurate particulars of Income can be Imposed only when the assessing 
authority is satisfled that there has been Such concealment or fur- 
nisiilng of inaccurate particulars. A penalty proceeding, therefore, can 
be Initiated only after an assessment order has been made which Hnds 
such concealment or furnishing or Inaccurate particulars. Who, at this 
point of time, has the authority to impose the penalty is what is 
relevant. Whoever this authority maybe, he is obliged to Impose such 
penalty as was permissible under the law in that behalf on the date 
on which the offence of concealment of Income was committed, that 
is to say, on the date of the offending return. Tlie two aspects must 
firmly be borne in mind, namely, who may Impose the penalty and 
in what measure. 

In the Instant case, when the Income-tax onicer reached the satis¬ 
faction that the assessee had concealed his income and made the 
assessment order on March 27, 1972, the amended provisions of 
section 274(2) were in operation and they entitled the Income-tax 
OiDccr to Impose penalty in cases, where the amount of Income in 
respect of which particulars had been concealed were, as here, less 
than Rs. 25,000. 



lQO«i 


CIT vs. K.S.O. Pandurangan (Mad.) 


3SS 


We are. therefore, of the view that the High Court answered the question 
referred to it correctly. The appeal, therefore, is dismissed...* 

The question referred to us, that Is, “whether, on the facts and in the 
circumstances of the case, the Appellate Tribunal is correct in law in 
holding that the provisions of section 274(2) prior to Its amendment with 
elTect from April 1. 1971. apply to this case for purpose of levy of penalty 
under section 27l'(l)(c) and hence the Income-tax Officer had no Juris¬ 
diction to levy penalty*, has to be answered in favour of the Revenue and 
against the assessee, that is, the authority namely, the Income-tax Ofllcer 
who enjoyed enhanced Jurlsdlctloa with effect from April 1,1971, was 
competent to Impose penalty, but only to the extent of permissible quantum 
of penalty under the law which was in force at the time of the commission 
of the offence or infringement. We have chosen to close the proceedings 
by answering Ihe question referred to us but for a question, which in our 
opinion, should be addressed by all concerned before any penalty is 
Imposed under section 271(l)(c) of the Act. Penalty proceedings is an 
independent proceeding and is initialed to punish the violation of the law 
that, the assessee had failed to furnish the return, has failed to comply 
with the notice, has concealed the income, etc., or in h case falling under 
section 271(l)(c) for the reason that he has concealed the particulars of 
Income or furnished inaccurate particulars of income^ One cannot fall, 
however, to notice that section 139 of the Act enjoins every person, if his 
totaf Income or the total Income of any other person in respect of which 
he Is assessable under the Act during the previous year exceeded the 
maximum amount which is not chargeable to income-tax to furnish a return 
of his Income or the Income of such other person during the previous year 
in the prescribed from and verified In the prescribed manner and setting 
forth such other particulars as may be prescribed. The Income-tax Officer 
is given power of making enquiry before assessment under section 142 
of the Act and calling up)on the assessee to produce, or cause to be 
produced, such accounts or documents as he may require or to furnish 
in writing and verified in the prescribed manner information In such form 
and on such points or matters including a statement of all assets and 
liabilities of the assessee, whether Included in the accounts or not. The 
Income-tax Ofllcer may, without requiring the presence of the assessee 
or the production by him of any evidence in sup|)ort of the return, make 
an assessment of the total Income or loss of the assessee under section 
143 of the Act, and in cases where a return has been made under section 
139 of the Act and an assessment has been made under sub-section (1) 
of section 143 of the Act, the assessee makes an application objecting 
to the assessment or whether or not an ass.essment has been made under 
sub-section (1) of section 143, the Income-tax Officer considers it necessary 
or expredient to verify the correctness and completeness of the return by 
requiring the presence of the assessee or the production of evidence in 
this behalf, proceed to enquire after giving an opportunity to the assessee 
to show cause. The assessment can be rcop>ened at the Instance of the 
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assessce (see section 146 of the Act) and by the Income-tax Ofllcer if he 
has reason to believe that by reason of the omission or failure on the part 
of an assessee to make a return under section 139 of the Act for any 
assessment year to him or to disclose fully and all material facts necessaiy 
for his assessment for that year, or notwithstanding that there has been 
no omission or failure as mentioned in clause (a) on the part of the assessee, 
has In consequence of information in his possession reason to believe that 
the Income chargeable to tax has escaped assessmenf for any assessment 
year, (see section 147 ofthe Act). The expressions ‘material facts* in clause 
(a) of section 147 of the Act for reopening and, ‘concealed the particulars 
of his Income or furnished inaccurate particulars of such income* in section 
271(l)(c) of the Act, arc different and convey in the former case, that is, 
for section 147(a) such facts which go to show Income from various sources 
duly verified if filed under seclion 139(1) and if no Hied as arc referable 
to tlic prescribed form and verified in the prescribed manner in this behalf 
as envisaged under section 139(1) of the Act. “Particulars*, however, are 
distinguished from “malcrlal facts* and can be supplied in case of default 
or even otherwise in the course of any enquiry by the Income-tax Officer, 
by the assessee when called upon to do so or voluntarily to explain any 
ambiguity in (he return or to complete the return in all respects. ‘Particulars*, 
however, which are found prescribed in the rules, have in any case to 
be disclosed and failure to do so may amount to concealment and If they 
are inadequate for such inaccurate disclosure. When the legislative Intent 
behind section 271(l)(c) is examined. It is possible to say that mentioning 
the sources of income and putting under a particular head certain amount 
in the return and not disclosing substantial Income and inaccurately any 
particular earning or omitting altogether any return with respect to any 
kind of Income is covered by this provision. There is no reason, in our 
opinion, lo restrict llic rule of this provision which is Intended to punish 
tliose wlio concealed tlieir income or tllsclosed Inaccurate particulars with 
respect to any source of income. Tills, however, cannot rule out the 
possibility of omission, wlilch Is not Intentional or failure to disclose certain 
Income for any genuine reason. 

The case of the as.sessee in the penally proceedings is stated in the order 
of ttie Appellate Assistant Commissioner In these words ; 

“Shrl K.R. Sarangapanl, C.A.. the appellant’s learned representative 
submitted that the appellant did not conceal the particulars of his 
Income even in the original return filed on September 29, 1970. The 
seized materials did not positively Indicate any undisclosed transac- 
ilons of (he appellant. Taking into account the pronotes where complete 
details were available like the name of the lender, amount lent, date 
of loan, name of the borrower, etc., the appellant arrived at the amount 
advanced between the assessment years 1966-67 and 1972-73 at 
Rs. 17,315 and offered a round sum of Rs. 20,000 for the assessment 
ytSii 1970-71 as his undisclosed income. This was done with a view 
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to avoiding protracted litigation in the matter of the appellant's aa- 
aessment and facilitating expeditious completion of the assessment 
The revised return filed would not, therefore, establish any falsity in 
the original return. Obviously, the undisclosed Investments if any in 
the years 1966-67 to 1969-70 could not have come from the undis¬ 
closed Income of 1970-71 as olTered for assessment by the appellant. 
It was, therefore, urged that the penalty levied had to be cancelled.” 

None of the authorities has considered whether the assessee Is right in 
saying that the seized materials did not positively indicate any undisclosed 
transaction of the assessee and that the undisclosed Investment, if any 
of the years 1966-67 to 1969-70 did not form the undisclosed Income for 
1970-71. How it is inferred that the undisclosed Income of Rs. 20,000 
constituted concealment of particulars or inaccurate disclosure of par¬ 
ticulars in the return for the year 1970-71 is not clear. It is a case, in 
our view. In which a clear finding in this behalf is necessary. No one who 
has concealed particulars of his income or disclosed Inaccurate particulars 
should be allowed to escape penally, if he has done it Intentionally. No 
one who has not done any such thing and If any such thing Is done 
unknowingly or inadvertently should be subjected to penalty. If only on 
the basis of assessment of escaped Income or on the basis of later disclosure 
or some Income by the assessee, it has to be Inferred that he has infringed 
the requirements of law, there will be no purpose of a separate penalty 
proceedings. The very fact that penalty proceedings are separately taken 
out and an opportunity is given to the assessee to show cause and produce 
evidence, etc., must assume that before indicting penalty, it should be 
examined whether there is a deliberate concealment of Income by the 
assessee of particulars of income or deliberate furnishing of inaccurate 
particulars of Income. We are inclined, for the said reason, in the Instant 
case to remit the case to the Tribunal to consider in the light of the 
observations above whether any penally should be imposed upon the 
assessee. The reference Is disposed of accordingly. 
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Proseontion lannched — Tribunal flvln^ a finding that Inoorraet 
particulars furnished due to negligence and not deliberate — Held, 
prosecution not Tslid. 

Income-tax Act. 1961 — Section 277. 

FACTS 

The revision petilioner, an income-tax assessee, is owning a Jlat No. 15, 
Baliah Avenue, Madras, using it for his own occupation. He was also owning 
a vacant land in Giriyappa Road. Madras. He was showing the notional 
rental Income from the self-occupied house property in his income-tax returns 
for 1982-83 and 1983-64. In 1984-85 he sold his vacant site in Giriyappa 
Road for Rs. 4,21.818/- and claimed exemption from the capital gain on 
the sale price of that property on ihe ground that he wanted to invest the 
sale price in purchasing a residential house. He also filed Income-tax return 
for 1984-85 but he did not mention the notional rental income for his self- 
occupied property in Baliah Avenue. When the assessee owns another 
housing properly other than the property for which exemption is claimed, 
he is not entitled to Ihe benefit u/s 54F of the I.T. Act to claim exemption 
for the capital gain. This revision is directed against the convicted and 
sentence imposed by the learned Sessions Judge, Madras against the order 
of conviction imposed by the learned Additional Chief Metropolitan Magis¬ 
trate Madras for the offence u/s 277 of the I.T. Act and sections 192, 193. 
and 420 read with section 511 of the Indian Penal Code, 1860. The ITO 
found that the petitioner had mentioned the notional rental income from the 
self occupied property In past but he deliberately omitted to mention the 
notional rental income for the self-occupied flat, namely No. 15, Baliah 
Avenue return filed for 1984-85 to conceal the ownership of more than one 
housing property. The income-tax officials initiated criminal proceedings u/ 
s 270C(1). 277 of the I.T. Act and also u/ss 181, 182, 193, 196 and 420 
read with section 511 of the Indian Penal Code, 1860. 

DECISION 

'Hie wortllnf} of the section makes It clear that to constitute an offence 
the statement under the Act or under any rule, should have been made 
or account should have been delivered and such statement or account 
should be false to the knowledi’e of the assessee or he should believe the 
same Is false or believe that It Is not true. These words very clearly indicate 
that unless the assessee knows or believes that the statement of account 
Is false, or does not believe It to be true, there cannot be an offence under 
section 277 of the I.T. Act. Wl»en the wonls are so carefully worded that 
"he knows or believes to be false*, the criminal Intention is connected with 
the filing the statement or delivering of the account and mens rea becomes 
an ingredient of the offence. If a person tiles a statement or delivers an 
account with incorrect particulars, due to his negligence or lack of knowledge, 
there is no element of consciousness as to (he falsity of the statement 
or account and In such cases, section 277 of the Act cannot be made 
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applicable. When the learned Principal Sessiona Judge has already found 
that the omission to mention the notional rental income was not wilful, 
he cannot hold that the revision petitioner has committed the offence 
u/s 277 of the I.T. Act because of the absence of mens rea or criminal 
intention. 

Full text of the Judgment Is given below : 

JUDGMENT 


(Rengasamy J.) 

This revision is directed against the conviction and sentence imposed by 
the learned Sessions Judge, Madras. C.A. No. 103 of 1991 against the 
order of conviction Imposed by the learned Additional Chief Metropolitan 
Magistrate (E.O.I), in E.O.C.C. No. 268 of 1989 for the offence under section 
277 of the Income-tax Act, 1961, and sections 192, 193, 196 and 420 
read with section 511 of the Indian Penal Code, 1860. 

The revision petitioner, who is an income-tax assesses, is owning a Flat 
No. 15, Baliah Avenue, Madras, using it for own occupation. He was also 
owning a vacant land in Giriyappa Road, Madras. He was showing the 
notional rental Income from the self-occupied house property in his income- 
tax returns exhibits P-3 and P-4 filed for 1982-83 and 1983-84. In 
1984-85, he sold his vacant site in Giriyappa Road for Rs. 4,21,818 and 
he was claiming exemption from the capital gain on the sale price of that 
property on the ground that he wanted to Invest the sale price in purchasing 
a residential house. Exhibit P-7 is the undertaking letter given by him 
for investment in the house property. He also filed income-tax return 
exhibit P-2 for 1984-85 on April 30. 1984, but he did not mention the 
notional rental Income for his self-occupied properly in Baliah Avenue. 
When the assesses owns another housing properly other than the property 
for which exemption is claimed, he is not entitled to the benefit under 
section 64Aof the Income-tax Act to claim exemption for the capital gain. 
But, in this case, as the revision petitioner owned the housing site in 
Giriyappa Road and a residential flat in Baliah Avenue, he was not entitled 
to claim exemption. However, he claimed exemption under exhibit P-7. 
The Income-tax Officer who perused his income-tax returns for the previous 
year had found that though for 1982-83 and 1983-84, the petitioner had 
mentioned the notional rental Income from the self occupied property, he 
deliberately omitted to mention the notional rental Income for the self- 
occupied flat, namely. No. 15, Baliah Avenue, in exhibit P-2 return filed 
for 1984-j85 deliberately to conceal the ownership of more than one housing 
property. Therefore, the income-tax olflcials initiated penalty proceedings 
against him under section 27(l)(c) of the Income-tax Act for wilful omission 
of the rental income and also criminal proceedings under sections 271C(1), 
277 of the Income-tax Act and also under section 181, 182, 193, 196 and 
420 read with section 511 of the Indian Penal Code, 1860. 

In the penalty proceeding taken under section 271(l)(c] of the 
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From the above view taken by the Tribunal, the approach of the Tribuna 
is not in relation to the point urged in this matter as the revision petitionei 
herein is convicted for the suppression of his Income by filing a false 
statement. Therefore, exhibit D-1 is not in any way helpful to the revision 
petitioner. 

As mentioned above, the learned Principal Sessions Judge has taken the 
view that when the assesses has mentioned In exhibit P-1 return, filet 
for 1984-85, the house property, namely, Baliah Avenue flat, while desciibln 
the value of the assets, he could not have Intended to conceal his Income 
from that property and, therefore, it could not have been an attempt on 
his part to suppress the notional income from the property. The leame< 
Principal Sessions Judge has expressed his view as follow : 

'Failure to mention the notional Income therefore does not matter mud 
in view of the fact that the accused ap]>ellant has mentioned the 
presence of the existence of a flat at Baliah Avenue. Therefore, it cannoi' 
be said that the omission to mention Ihe notional Income from the 
Baliah Avenue property is a wilful act on the part of the appellant 
to avail the benefits of the capital gains tax. When he cannot aval 
of the benefit of capital gains tax. once he admits the existence o 
Baliah Avenue property. It cannot be said that he can attempt to avai. 
of the said benefit by wilfully suppressing the notional Income from 
the property, in the present case, the notional income which at the 
most the appellant can show is only a meagre amount, in view of the 
fact that in the previous returns. It was only Rs. 452 and Rs. 458. 
By suppressing this meagre amount, inothlng could be achieved b^ 
the appellant In payment of tax of the said income. While so, the 
prosecution ca.se Is (hat the attempt of the appellant in concealing 
the Income is with the object of availing of the benefits of the capita.' 
gains tax. But the appellant cannot avail of the benefits of the capita, 
gains tax on account of the fact of owning a fiat in Baliah Avenue. 
Therefore, it cannot be said that the omission to mention the notional 
income from that property is a wilful omission made by the appellant 
to achieve (he object of availing of the benefits of capital gains tax.” 

The learned Principal Sessions Judge has taken a clear view that the 
omission to mention the notional Income of the house property in exhibit 
P-2 was not wilful and, therefore. It would not amount to an offence under 
section 276C of the Act to punish the assessee on the assumption that 
he tried to evade the tax. 

In spite of the above findings by the learned Principal Sessions Judge, 
he has found the revision petitioner guilty of the offence under section 
277 of the Incofne-tax Act, 1961, holding that when the statement exhibit 
P-2 is found to be false and untrue, irrespective of the mens rea on the 
part of the asSessee, he Is liable to be punished under section 277 of the 
Income-tax Act, 1961. 
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The learned Principal Sessions Judge proceeds on the footing that no mens 
tea or criminal intention Is required for the offence under section 277 
of the Income-tax Act, 1961, and when once the return filed by the assessee 
is found to be false or Incorrect, It will constitute the olTenCe punishable 
under section 277 of the Income-tax Act, 1961. The learned Principal 
Sessions Judge observes : 

* According to learned counsel appearing for the appellant. It Is onfy 
a mistake. Whether It is a mistake or a deliberate action, the fact 
remains that the assessee signed the statement under verification 
which contains particulars which are not true. Concealing the Income 
in the income-tax return per se being an offence, the appellant has 
been rightly found guilty of the offence under section 277(11) of the 
Act by the trial court...* 

But on a reading of section 277 of the Income-tax Act. 1961, It does not 
reveal that a statement with incorrect particulars, per se becomes an 
offence. Section 277 of the Act reads as follows : 

‘277. If a person makes a statement In any verification under this 
Act or under any rule made thereunder, or delivers an account or 
statement which Is false, and which he either knows or believes to 
be false, or does not believe to be true, he shall be punlshable,- 

(1) In a case where the amount of tax. which would have been evaded 
If the statement or account had been accepted as true, exceeds one 
hundred thousand rupees, with rigorous imprisonment for a term 
which shall not be less than six months but which may extend to seven 
years and with line ; 

(It) In any other case, with rigorous imprisonment for a term which 
shsdl not be less than three months but which may extend to three 
years and with line.’ 

The wording of the section makes It clear that to constitute an offence, 
the statement under the Act or under any rule, should have been made, 
or account should have been delivered and such statement or account 
should be false to the knowledge of the assessee or he should believe the 
same Is false or believe that It Is not true. These words very clearly indicate 
that unless the assessee knows or believes that the statement of account 
is false, or does not believe It to be true, there cannot be an offence under 
section 277 of the Income-tax Act, 1961. When the words are so carefully 
worded that ‘he knows or believes to be false”, the criminal Intention Is 
connected with the filing of the statement or delivering of the account 
and mens rea becomes an ingredient of the offence. If a person files a 
statement or delivers an account with Incorrect particulars, due to his 
negligence or lack of knowledge, there Is no element of consciousness as 
to. the falsity of the statement or account and In such cases, section 277 
of the Act cannot be made applicable. Learned counsel for the respondent, 
Mr. Ramasamy, also Is unable to support the view of the learned Judge 
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that mens rea Is immaterial for this offence. Tliererore, the learned Principal 
Sessions Judge is not correct In holding that the statement which is not 
true per se, is an offence under section 277 of the Act. 

When the learned Principal Sessions Judge has already found that the 
omission to mention the notional rental Income in exhibit P-2 was not 
wilful, the cannot hold that the revision petitioner has committed the 
offence under section 277 of the Income-tax Act. because of the absence 
of mens rea or criminal intention. The learned Principal Session Judge 
has observed that sections 182, 196 and section 420 read with section 
511 of the Indian Penal Code. 1660, also have been proved against the 
revision petitioner since no mens rea is contemplated for these offences 
also. This view of the learned Principal Sessions Judge also cannot be 
accepted, because these sections read that the offence should have been 
committed Intentionally. 

Learned counsel for tlie Department. Mr. Ramasamy argued that even 
though the observadon of (he learned Judge that criminal intention is not 
a necessity to constitute the offence, cannot be countenanced, taking into 
consideration the conduct of the petitioner accused in suppressing the 
notional rental Income purposely for one year, l.e., for 1984-85, to claim 
exemption from capital gains tax. there cannot be a contra view that the 
petitioner has no mens rea to file a statement, for which he has to be 
dealt with according to law. This argument will have force, had the 
re.spondent-deparlment filed an appeal against the order of acquittal of 
the learned Principal Se.sslons Judge for the offence under section 276C 
of the Act. Wticn the learned Principal Sessions Judge has given a finding 
on the farts that the omission to include the notional rental Income In 
the return for 1984-85 is not wilful or wanton and this finding has become 
final as It was not challenged by any appeal, naturally that finding of fact 
is binding upon this court also against which this court cannot give 
dllTercnt llnding on (he Maine facts, (hough the offence may vary. From 
the findings of learned Principal Sessions Judge, as the omission In the 
reium for 1984-85 was not wilful the statement of return Is not false to 
the knowledge of the peili loner, and it cannot attract the punishment under 
section 277 of the Income-t.ax Act, 1961. Hence, the finding of conviction 
for the said offence ts not sustainable and the same Is liable to be set 
aside. 

In the result, setting aside the conviction and sentence, the revision 
petitioner Is acquitted or the charge. The revision is allowed. 
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BUSINESS EXPENDITURE — Assesses a linn — Revenue disallewind 
Interest on eredlt balances of partners and ignoring interest paid bp 
partners on debit balance — Held, onlp net interest to be disallowed. 

Income-tax Act, 1961 — Section 40(b). 

FACTS A DECISION 

The assessee Is a registered partnership. The reference relates to the AYs. 
1975-76 and 1976-77. The ITO disallowed the gross interests paid to the 
partners by the assessee Arm of Rs. 54,775/- and Rs. 61,827/- respectively. 
The Tribunal concurred with the view of the AAC that only the net Interest 
paid by the party should be disallowed u/s 40(b) of the Act. The Hon'ble 
Court held that where two or more transactions on whlcli Interest is paid 
to or received from the partner by the Arm are shown to have the element 
of mutuality’ and are referable to the funds of the partnership as such, 
there is no reason why section 40(b) should be so construed as to exclude 
In quantifying the interest on the basis of such mutuality. In such 
circumstances, the Interest, If any, paid to a partner the Arm in excess 
of what is received from the partner could alone be excluded from deduction 
u/s 40(b). 

Cases referred to: 

1. Attorney General vs. Carlton Bank (1899) 2 QB 158 

2. Keshavji Ravji & Co. os. CIT (1990) Taxation 97(2)-22, 183 ITR 1 (SC) 

3. err vs. Balajli Commercial Syndicate (1987) 165 ITR 596 (Kar.) 

4. CIT vs. Cotla (J.H.I (1985) Taxation 79(3)-215. 156 ITR 323 (SC) 

5. err vs. Kailash Motors (1982) 134 ITR 312 (All.) 

i 

6. err vs. Kothari & Co. (1987) Taxation 86(3)-161, 165 ITR 594 (Kar) 

7. err vs. MotOal Ramjlwan & Co. (1988) Taxation 91(3)-316, 171 ITR 
294 (Raj) 

8. err vs. OM.S.S. Sankaralinga Nadar & Co. (1984) 147 ITR 332 (Mad) 
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9. err vs. Precision Steel A Engg. Works (1989) Taxation 95(3)^206, 179 
ITR 283 (P&H) 

10. err vs. T.V. Ramanalah A Sons (1985) TaxaUon 77(l)-5.. (1986) 167 
ITR 300 (AP) 

11. Official Liquidator vs. Smt. LakshmOcuttyu (V.) (1981) 51 Comp. Case 
666 (SC) 

12. Sri Ram Mahadeo Prasad us. CIT (1953) 24 rm 176 (All.) 

Full text of Judgment is given below: 

JUDGMENT 

fS.M. Alt Mohamed, J.) 

Pursuant to the direction of this court InT.C.P. Nos. 514 and 515 of 1980, 
dated February 23, 1981, the income-tax Appellate Tribunal, Madras 
Branch (C), has drawn up the statement of cases and has referred the 
following question of law for Ihe opinion of this court, under section 256(2) 
of the Income-tax Acl, 1961 (hereinafter referred to as ‘the Act") : 

‘Whether, on the facts and in the circumstances of the case, the 
Appellate lYibunal was correct in law in holding that when a partner 
receives as well as pa}rs interest to a partnershlp-flrm, the disallowance 
of Interest to be made under section 40(b) of the Income-tax Act, 1961, 
should be the net interest only and not gross interest ?’ 

The relevant fads of the case are as follows : 

Hie assessee, the Indian Fireworks Industries, Slvakasl, is a registered 
partnership under the Indian Partnership Act, 1932. The reference relates 
(o the assessment years 1975-76 and 1976-77. In making the assessments 
the Income-tax Officer disallowed the gross interests paid to the partners 
by the assessee-Arm of Rs. 54,775 and Rs. 61,827 respectively, under 
section 40(b) of the Income-tax Act, 1961. rejecting the assessee’s plea 
that when a partner receives as well as pays Interest to the firm only the 
net Interest should be disallowed under section 40(b) of the Act. The 
assessee preferred an appeal to the Appellate Assistant Commissioner. 
The Appellate Assistant Commissioner allowed the appeal of the assessee 
holding that only the net interest paid by the partner should be disallowed 
under section 40(b) of the Act. On further appeal preferred by the Revenue, 
the Income-tax Appellate Tribunal concurred with the view of the Appellate 
Assistant Commissioner that only the net interest paid by the party should 
be disallowed under section 40(b) of the Act, following the decision of the 
Tribunal In the case of another assessee In I.T.A. No. 1237/(Mds) of 
1977-78. dated August 5. 1978. 

Mrs. Apkrna Nandakumar, learned counsel appearing on behalf of the 
Revenue, strenuously urged that the Ihcome-tax Appellate Tribunal erred 
in law in holding that only the net interest paid by the partner should 
be disallowed under section AOlbJ ol ttve Act and submitted that the entire 



11996] err va. Indian Fireworks Industries (Mad.) 347 

^ross Interest should be disallowed under section 40(b) of the Act. In this 
connection, Mrs. Apama Nandakumar, referred to a decision of this court 
in C/r vs. OM.S.S. Sankaraltnga Nadar and Co. (1984) 147 ITR 332 and 
submitted that the entire gross Interest paid by the Arm to its partner 
Is liable to lae dis^owed under section 40(b) of the Act. However, she was 
fair in her submlsalon that the opinion of this court expressed in CfT vs. 
O.M.S.S. SankaraltngaNadarandCo. (1984) 147 ITR 332 has been overruled 
by the Supreme Court in Keshavjl Ravji and Co. us. CJT (1990) 183 ITR 
!l. No one appeared on behalf of the asaessee'respondent Before the above 
rulings of the Supreme Court, there was a sharp divergence of legal opinion 
In the various High Courts of this country, in Sri Ram Mahadeo Prasad 
ps.CIT (1953) 24 ITR 176 (All) ; CfT vs. Kailash Motors (1982) 134 ITR 
312 (All) : C/Tvs. T.V. Ramanaiah and Sons (1986) 157 ITR 300 (AP) ; 
CITvs. Kothari and Co. (1987) 165 ITR 594 (Kar): CiTvs. Balajl Commercial 
Syndicate (1987) 165 ITR 596 (Kar) ; CfT us. MotOal Ramjlwan and Co. 
(1988) 171 ITR 294 (Raj) : CITvs. Precision Steel and Engg. Works (1989) 
179 ITR 283 (P A H), the High Courts have taken the view that, where 
a Arm pays interest to its partner and the partners also pays interest to 
the firm, only the net amount of Interest paid by the Arm to the partner 
is liable to disallowance under section 40(b) of the Act However, in CIT 
vs. O.M.S.S. Sankaralinga Nadar and Co. (1984) 147 ITR 332 (Mad), the 
High Court of Madras has taken a contrary view. 

The statutory provision under section 40(b) of the Act reads as 
follows : 

‘40. Notwithstanding anything to the contrary in sections 30 to 39, 
the following amounts shall not be deducted in computing the income 
chargeable under the head ‘proAts and gains of business or profes¬ 
sion'. 

(b) in the case of any Arm, any payment of Interest, salary, bonus, 
commission or remuneration made by the Arm to any partner of the 
Arm....’ 

By the Taxation Laws (Amendment) Act. 1984, several amendments were 
introduced in the body of section 40. One of them was the introduction 
of Explanation 1 in clause(b) of section 40. That Ejq>lanatton reads ; 

‘E}q>lanatlon 1. - Where'Interest is paid 1^ a Arm to any partner of 
the Arm who has also paid interest to the Arm, the amount of interest 
to be disallowed under this clause shall be limited to the amount by 
which the payment of Interest by the Arm to the partner exceeds the 
payment of Interest the partner to the Arm.’ 

nterpreting section 40 of the Act, the Supreme Court has observed as 
ollows (at page 6 ) : 

Section 40 Imposes a testricUon on the deductibility of certain outgoings 
I-id expenses which are, otherwise, enabled under sections 30 to 39 of 
he Act and constitutes an exception to these secUons. Clause (b) of secUon 
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40 Is analogous, with some enlargement, to section 10(4)(b) of the predecei^r 
Act of 1922. The prohibition In section 40 against the deductlblllly of 
certain outgoings is in mandatory terms. It is this aspect that has loomed 
large in the reasoning supporting the view accepted by the Madras High 
Court in Sankaralinga Nadar's case (1984) 147 ITR 332 and emphasised 
learned counsel for the Revenue. The reasoning of the Madras High 
Court in that case and of the Andhra Pradesh High Court in CiT us. T.V. 
Ramanaiah and Sons (1986) 157 ITR 300, illustrate the rival points of 
view. The Madras High Court held (at page 336 of 147 ITR) : 

The collocation of the words shows that what Is disallowed in the matter 
of payment of Interest cannot be the net interest, but can only be Interest 
paid with reference to a given account relating to payment of interest 
the Arm to the partner. This is because the subject of disallowance in 
the matter of payment of Interest appears in section 40(b) cheek by jowl 
with salary, bonus, commission or remuneration made by the firm to the 
partner. There cannot be any net salary or net bonus or net remuneration 
in matters of disallowance. They can only be salary, as such, or bonus, 
as such, or commission, as such, or remuneration as such which are the 
subject of disallowance. In like manner, when the section speaks of 
payment of interest by the Arm to a partner as the subject of disallowance, 
it can only be payment of "gross’ interest in the particular account in 
which interest la payable. Salary, bonus, commission or remuneration do 
not have what may be characterised as a two-way tralAc.... In the earliest 
of the cases, the Allahabad High Court endorsed the Tribunal's decision 
to disallow only the net Interest. The court did so, not on a construction 
of the words of the section, but on equitable grounds of "fairness*....' 

The Andhra Pradesh High Court, however, taking the contrary view relied 
on what It considered the Revenue's own understanding of the legal position 
as made manifest in the Board's circular that the 'real purpose of section 
40(b) of the Act was to add back only the net amount of Interest and not 
the gross amount'. On the Interpretation of section 40(b), the High Court 
In Ramanaiah’s case said (at page 304 of 157 ITR) 

'.As a matter of Interpretation of section 40(b) of the Act, we And 

that there is nothing in the provision which expressly states that the 
amount to be added back is either gross or net. The provision requires 
that ‘any payment of interest* by a partnershlp-Arm to a partner shall 
not be deducted In computing the Income of the partnership Arm. For 
the purpose of Andlng out the amount paid by way of Interest, It is 
necessary for the Income-tax OiAcer to And out the amount of Interest 
paid by the partnership Arm to the partner and also set if the same 
partner paid any Interest to the partnership-Arm and ascertain the 
amount of Interest efTeclIvely paid by the partnership Arm to the 
partner'....’ 

Explanation 1 in clause (b) of section 40 was Introduced in the Act by 
the Taxation La'ws (Amendment) Act, 1984. As - the assessment in the 
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Instant cases relates to the assessment years 1975-76 and 1976-77, the 
Explanation 1 in clause (b) of section 40 inserted by the Taxation Laws 
(Amendment) Act, 1984, may not be strictly applied for the same. 

With regard to the Explanation, the Supreme Court in Keshavji Ravjt and 
Co. vs. err (1970) 183 ITK 1, observed as follows (at page 18) : 

*It is also true that an Explanation... be Introduced by way of abundant 
caution in order to clear any mental cob-webs surrounding the meaning 
of a statutory provision spurn by interpretative errors and to place 
what the Legislature considers to the trtie meaning beyond any 
controversy or doubt. Hypothetically, that such can be the possible 
purpose of an Ejqplanation' cannot be doubted. But the question is 
whether, in the present case. Explanation 1 inserted Into section 40(b) 
in the year 1984 has had that effect. 

The 'Notes on Clauses' appended to the Taxation Laws (Amendment) 
Bill, 1984, say that clause 10 which seeks to amend section 40 will 
take effect from 1st April, 1985, and will, accordingly, apply in relation 
to the assessment year 1985-86 and subsequent years. The express 
prospective operation and effectuation of‘Explanation’ might, perhaps, 
be a factor necessarily detracting from any evlncement of the Intent 
on the part of the Legislature that this Explanation was intended"more 
as a legislative exposition or clarification of the existing law than as 
a change in the law as it then obtained.’ 

After considering the various contentions made by learned counsel for the 
assessee, the Supreme Court observed as follows (at page 15 of 183 
ITR) : 

“It appears to us that, if, in substance, the Interesl paid by the firm 
to a partner and the Interest, in turn, received from the pmrtner are 
mere expressions of the applications of the funds or prodts of the 
partnership and which, having regard to the community of Interest 
of the partners, are mere variations of the method of adjustment of 
the profits, there should be no impediment In treating them as part 
of the same transaction if, otherwise. In general law, they admit of 
being so treated. The provisions of section 40(b) do not exclude or 
prohibit such an approach. If, Instead of the transactions being 
reflected in two separate or distinct accounts, in the books of the 
partnership, they were in one account, the quantum of interest paid 
ly the firm to the partrter would, to the extent of the drawings of 
the partner, stand attenuated. The mere fact that the transactions 
are split into or spread over two or more accounts should not, by 
Itself, make any difference if, otherwise, the substance of the trans¬ 
action is the same. One of the relevant tests would be to see whether 
the funds on which Interest Is paid or received partake of the same 
character. 
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A broad analogy, though in Itself may not be conclusive. Is furnished 
by the idea of'mutual dealings' and the principle of set-oiT statutorily 
recognised in bankruptcy proceedings under section 46 of the Provincial 
Insolvency Act and attracted also to proceedings for winding up of 
companies by virtue of section 529 of the Companies Act, 1956 where 
the 'mutual credit' clause steps In to avoid the injustice, which would 
otherwise arise, of compelling a creditor to pay the ofllcial assignee 
the full amount of debt due from him to the Insolvent, while the 
creditor would, perhaps, receive only a small dividend on the debt 
due from the insolvent to him under a pari passu pajrment. This 
principle was recognised by this court in Official Liquidator vs. (Smt.) 
Lakshmikuiiy (V.) (1981) 51 Comp. Cas. 556 ; (1981) 2 SCR 349. The 
set-off in this case is, no doubt, the result of a statutory provision. 
In the case of partners, the special legal Incidents of their relationship 
would substitute for the statutory provision and govern the situation. 
Indeed, event he idea of set-off itself, which presuppoMS a duality 
of entitles, may be out of place in the very nature of the relationship 
between a firm and its partners where the former is a mere compen¬ 
dious reference to the latter. But even to the extent the income-tax 
law which identifies the firm as a distinct entity and unit of assessment 
goes, the idea of set-off may be invoked in view of the mutuality implicit 
in the putative duality Inherent In deeming the Rrm as a distinct entity 
under the Act for certain purposes. The fiction may have to be pushed 
to its logical conclusion. 

The decision of the Madras High Court in Sankaralinga Nadar’s case 
(1984) 147 ITK 332, speaks of income-tax and equity being strangers. 
To say that a court could not resort to the so-called 'equitable 
construction' of a taxing statute is not to say that, where a strict 
literal construction leads to a result not intended to subserve the 
object of the legislation, another construction, permissible in the 
context, should not be adopted. In CIT vs. J.H. Cotla (1985) 156 ITR 
323, this court said (at pages 339-340) : 

'....we should find out the Intention from the language used by the 
Legislature and if strict literal construction leads to an absurd result, 
l.e., a result not Intended to be subserved by the object of the 
legislation found in the manner indicated before, then if another 
construction is possible apart from the strict literal construction, then 
that construction should be preferred to the strict literal construction. 
Though equity and taxation are often strangers, attempts should be 
made that these do not remain always so and if a construction results 
in equity rather than In injustice, then such construction should be 
preferred to the literal construction. Furthermore, in the Instant case, 
we are dealing with an artificial liability created for counteracting 
the effect only of attempts by the asse^isee to reduce tax liability by 
transfer...' 
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In this respect, taxing statues are not dlflcrent from other statutes. In 
Attorney-General us. Carlton Bank (1899) 2 QB 158, Lord Russel of Killown 
C.J. said (at page 164) : 

‘1 see no reason any special canons of construction should be applied 
to any Act of Parliament, and I know of no authority for saying that 
a taxing Act is to be construed dlflerently from any other Act The 
duty of the court is, in my opinion, in all cases the same, whether 
the Act to be construed relates to taxation or to any other subject, 
viz., to give effect to the Intention of the Legislature....' 

In our opinion, i^ere two or more transactions on which interest is 
paid to or received from the partner by the firm are shown to have 
the element of mutuality and are referable to the funds of the part¬ 
nership as such, there is no reason why section 40(b) should be so 
construed as to exclude in quantifying the Interest on the basis of 
such mutuality. In such circumstances, the interest, if any. paid to 
a partner by the firm in excess of what is received from the partner 
could alone be excluded from deduction under section 40(b).* 

Accordingly, the Supreme Court accepted the opinion of the Allahabad 
High Court, Andhra Pradesh High Court, Karnataka High Court, Rajasthan 
High Court and the Punjab and Haryana High Court to the effect that 
where a firm pays Interest to Its partner and the partner also pajrs interest 
to the firm, only the net amount of interest paid by the firm to the partner 
is liable to disallowance under section 40(b) of the Act and rejected the 
opinion of this court expressed in CIT us. O.S.S. Sankarallnga Nadar and 
Co. (1984) 147 ITR 332. The ruling of this court in Sankarallnga Nadar's 
case (1984) 147 ITR 332 was given on December 7. 1982. while the orders 
of the Income-tax Appellate Tribunal In the Instant case are dated August 
5, 1978. and December 14,1978, respectively, before the decision of this 
court in Sankarallnga Nadar's case (1984) 147 ITR 332. The Appellate 
Tribunal followed the decision of the Allahabad High Court and the Board's 
circular and held that the net interest received from the partner should 
be disallowed under section 40(b) of the Act. We ilnd no error of law in 
the above view expressed by the Appellate Tribunal, In view of the above 
ruling of the Supreme Court. We answer the question referred to us In 
the two cases of reference, in the afllnnatlve against the Revenue and in 
favour of the assessee. There shall be no order as to costs. 
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IN THE HIGH COURT OP MADRAS 
(Before Hon’ble Justice Mr. Misbra & 

Honlsle Justice Mr. S.M. All Mohamed) 

Tax Cases Nos. 768 and 1005 of 1082 

Commlaaloner of Income-tax 

▼ 8 . 

l^jaya Traders 

For the Appellant M.V. Balasnbramanlan 

For the Respondent R. Janaklraman 

Decided on 26-4-1995 

FIRM — Firm eonalstlng of two partners — One of the partners 
assigning lease held rights as contrlbntion of eapltal to firm — Firm 
assuring fixed monthly payment as share of profit and making immune 
from losses — Held, relationship between both the parties that of 
lessor and lessee and not as partners in business — Partnership not 
entitled to registration. 

Income-tax Act, 1961 — Section 184. 

FACTS 

The assessee claimed registration on the basis of an Instrument described 
as a deed of partnersh(p dated 20-1-1974. The Instrument revealed that 
the assessee was carrying on business as a firm constituted under a deed 
dated 4-12-1970 with Panduranpon and BA. Majeeth as partners. Mq/eeth 
expired on 13-11-1973 and the firm stood dissolved. Since Mq/eeth had 
expressed his desire that his w{fe should be taken in as a partner tn the 
euent of his death, Smt. Shammi Majeeth, his wife, was taken in as a partner 
under thedeed dated 28-1-1974. This partnership, according to the assessee. 
was to be for a period of 11 years commencing from 1-4-1974, the ccgrital 
was to be Rs. 80,000/- for which Pandurangan was to contribute Rs. 30,000 
and Mrs. Shammi Majeeth was to place at the disposal of the firm the site 
taken on lease by her husband, over which a construction was put up, the 
total value of which was Rs. 50,000/-. The party of the first part hereby 
guaranteed a sum of Rs. 1,750/-per month as her share of profits so long 
as the party of the first part is managing partner of the firm. In the absence 
of inadequacy of profits the said amount shall be payable out of the capital 
account of the party of the Jlrst part. The profits shall thus be divided as 
(0 party of the second part of Rs. 21,000/- & (il) the party of the first part 
balance of the net profit. The party of the second part shall not be liable 
to losses if any. The assessee on the said basis sought registration of the 
partnership. The ITO took the view that, Mrs. Majeeth had no partnership 
right and all that she was entitled to was a monthly payment of Rs. 1,750 
from Pandurangan. The AAC, however, reversed the order of the ITO and 
held in favour of the assessee. The Tribunal has affirmed the view of AAC. 
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DBCIBION 

We are. on the facts, required to consider whether in the absence of any 
mention in the deed of partnership or any other material to show the 
partners wUl share the losses, the firm can be held to qualify for registration 
u/s 185 of the Act. The court was of the considered opinion that while 
enquiring Into the genuineness of the firm and its constitution as specified 
in the instrument of partnership, the competent authorities shall be 
entitled to take all relevant materials into account and see, in particular, 
the terms and conditions as specUled In the instrument to And out whether 
the individual shares of the partners are specified in the Instrument and 
whether It is possible with reference to the terms and conditions therein 
to Identify the quantum of loss that falls to the share of each partner for 
the set off against his other Income or for being carried forward and set 
off in accordance with the provisions of sections 70 to 75 of the Act. That 
is the only scheme envisaged for the assessment of registered firms and 
for registration accordingly and/or cancellation of registration in case 
registration had been granted wrongly. Applying the above, it is not possible 
to Infer from the various clauses of the instrument that Mrs. Majeeth was 
In fact Introduced as a partner in the firm which was dissolved after the 
death of her husband. The relationship between Pandurangan and Mrs. 
Majeeth was close to that of lessor and lessor and almost constituted a 
relationship of licensee and licensor. 

Cases referred to: 

1. Albion Life Assurance Society, In re (1880) 16 Ch D 83 (CA) 

2. B.C.GJi. (Punjab) Ud. us. CIT (1937) 5 ITR 279 (Lahore) (FB) 

3. Chidambaram PUlai (R.M.) us. CIT (1970) 77 ITR 494 (Mad.) (FBI 

4. err vs. R.M. Chidambaram PUlal (1977) 106 ITR 292 (SC) 

5. err os. Ithappirt A George (1973) 88 ITR 332 (Ker.) 

6 . err us. Janata Medical Stores (1985) 155 ITR 377 (Cal.) 

7. err OS. Krishna Mining Co. (1980) 122 ITR 362 (AP) (FB) 

8 . CIT vs.Raui Constructions (1988) 169 ITR 662 (AP) 

9. Davis (M.P, )o 5 . Commissioner of Agricultural Income-tax (1959) 35 ITR 
803 (SC) 

10. Hlralal Jagannath Prasad vs. CIT (1967) 66 ITR 293 (All) 

11. Kamath (K.D.) A Co. us. CIT (1971) Taxation xxxl (l)-339 (SC). 82 ITR 
680 (SC) 

12. Mandyala Goulndu A Co. vs. CIT (1976) 102 ITR 1 (SC) 

13. Mtrza Mai Bkagwan Das vs. Rameshwar (1929) AIR 1929 All 536 

14. Palu (C.T.) A Sons up. CIT (1969) 72 ITR 641 (Ker.) 
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15. PUchiah Chettiar us. Subramanian Chettiar (1935) ITR 58 Mad 25 

16. Raguncmdan Nanu Kathare vs. Horma^(B«eon/(Bair]/((1927) AIR 1927 
Bom 187 

17. Raj Construction Co. vs. Addl. CIT (1986) 157 ITR 734 (Raj.) 

18. Sannappa (R.) A Sons vs. CIT (1967) 66 ITR 27 (Mys.) 

19. Thacker A Co. vA CIT (1966) 61 ITR 540 (Guj.) 


Full text of tbe Judgment la gleen below: 

JUDGMENT 

(Mishra, J.) 

Pursuant to the directton of this court tn T.C. P. No. 347 of 1980 the Instant 
reference has been made and we are asked accordingly to answer the 
question, *whether, on the fads and In the circumstances of the case, 
tlie Appellate Tribunal Is correct In law In holding that the assessee Is 
a partnership validly constituted and accordingly directing to grant 
registration to the firm for the assessment year 1975*76 in T.C. No. 768 
of 1982 and for the assessment year 1976-77 In T.C. No. 1005 of 
1982 ?* 

Tlie above has arisen In a proceeding for the assessment of the Income- 
tax, which the assessee Is called upon to pay by the Income-tax Officer 
for 1 he assessment years aforementioned. The assessee claimed registra¬ 
tion on the basis of an Instrument described as a deed of partnership 
dated January 20, 1974. The instrument revealed that the assessee, Vijay 
Traders, was carrying on business as a Rrm constituted under a deed dated 
December 4. 1970, with Pandurangan and B.A. Majeeth as partners. 
Majeclh expired on November 13. 1973, and the firm stood dissolved. Since 
Mnjeelh had expressed his desire that his wife should be taken In as a 
partner in the event of his death. Smt. Shammi Majeeth, his wife, was 
taken tn as a partner under the deed dated January 28, 1974. This 
partnership, according to the assessee. was to be for a period of 11 years 
commencing from April 1, 1974, the capital was to be Rs. 80,000 for which 
Pandurangan was to contribute Rs. 30,000 and Mrs. Shammi Majeeth was 
to place at the disposal of the Arm the site taken on lease by her husband, 
over which a construction was put up, the total value of which was 
Rs. 50,000. The relevant clauses of the deed arc extracted In the order 
of the Tribunal as follows : 

The partnership was for a period of 11 years commencing from April 1, 
1974. The capital was to be Rs. 80,000 out of which Shrl Pandurangan 
was to contribute Rs. 30,000, Mrs. Majeeth placed at the disposal of the 
firm the site taken on lease by her husband. Clause 5-of the deed provided 
as under: 

The party of the first part hereby guarantee a sum of Rs. 1,750 (Rs. one 
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thousand seven hundred and fifty) per month as her share of profits so 
long as the first the party of the part is managing partner of the Qrm. 
The said guaranteed share of profits shall be paid by the party of the first 
part to the party of the second part on the first day of the succeeding 
month. In the absence of Inadequacy of profits the said amount shall be 
payable out of the capital account of the party of the first part. The profits 
shall thus be divided as unden 

(1) Party of the second part of Rs. 21.000. 

(2) The party of the first part balance of the net profit. 

The party of the second part shall not be liable to losses If any. 
Clauses 8 further provided as under : 

‘Party No. 1 shall be the managing partner who shall be solely responsible 
for the management and administration of the Arm. maintenance of 
accounts, correspondence, borrowal, operation of the bank account 
in the name of the firm. etc. The managing partner shall be entitled 
to the exercise of his absolute discretion In the discharge of any of 
the aforesaid duties without any need for concurrence or approval o# 
the party of the second part'.* 

Clause 15, 16, 17 and 18 further stated, as under: 

*15. In the event of the death of any of the partners the son or sons 
of the deceased partner shall be taken as a partner by the remaining 
partner and the business shall be continued uninterrupted. 

1€. All fresh constructions put up or machinery acquired after April 
1, 1974, may be taken over by the managing partner and those up 
to March 31, 1974, the party No. 2 at the time of dissolution. 

17. At the time of dissolution of the firm,- party No. 1 need not pay 
any amount to party No. 2 towaixls her capital account if parly No. 
2 takes the constructions and machinery as on March 31, 1974. 

18. The partner of the second part should not borrow any money on 
behalf of the firm." 

The assessee on the said basis sought registration of the partnership. The 
Income-tax Ofllcer took the view that Mrs. Majeeth had no partnership 
light and all that she was entitled to was a monthly payment of Rs. 1,750 
from Pandumngan. The Income-tax Ofllcer held accordingly that there was 
no valid partnership. The Appellate Assistant Commissioner, however, 
reversed the order of the Income-tax Ofllcer and held In favour of the 
assessee. The Revenue appealed to the Tribunal and the Tribunal has 
afflrmed the view of the Appellate Assistant Commissioner. 

There Is a departure from the Partnership Act and Rules In Chapter XVI 
of the Income-tax Act, 1961 (hereinafter referred to as *the Act"), wherein 
special provisions have been made applicable to the partnership firms. 
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A Arm or partnership, under the Partnership Act, 1932, Is not a legal entity 
separate and distinct from partners and Is only compendious description 
of Individuals, who compose the Arm. A partnership Arm is not a legal 
person even though It has some attributes of a legal personality. A 
partnership Arm is not created by status, but arises from contract. A 
collective noun, a compendious expression to discriminate an entity and 
not a person, however. Is given statutoty recognition, under section 182 
of the Act, notwithstanding anything contained in sections 143 and 144 
and subject to the provisions of sub-section (3), that ‘When any of the 
partners of a registered Arm Is a non-resident, the tax on his share In 
the Income of the Ann shall be assessed on the Arm at the rate or rates 
which would be applicable If it were assessed on him personally, and the 
tax so assessed shall be paid by the firm*, after assessing the total Income 
of the Arm-(l) the income-tax payable by the Arm Itself shall be determined; 
and (it) the share of each partner in the income of the Arm shall be Included 
In his total Income and assessed to tax accordingly. Sub-section (2) of 
section 182 says : ‘If such share of any partner is a loss, it shall be set 
oA against his other Income or carried forward and set off in accordance 
with the provisions of sections 70 to 75‘. Section 184 prescribes for an 
application for registration of a Arm for the purposes of the Act to be made 
to the income tax Officer on behalf of any Arm. if (i) the partnership is 
evidenced by an instrument; and (ii) the individual shares of the partners 
arc speclAed in that Instrument. The application, it Is provided under sub- 
sect ion (6) of section 184, shall be made In the prescribed form and shall 
contain the prescribed parllctilars. Section 185 provides that on receipt 
of an application for the registration of a Arm, the Income-tax Ofilcer shall 
enquire into the genuineness of the Arm and Us constitution, as speclAed 
In (he In.stnuneiit of partnership, and (a) If he is satisAed that there Is 
or was during (he previous year In exislence a genuine Arm with the 
constitution so speclAed. he shall pass an order In writing registering the 
Arm for the assessment year ; and (b) If he Is not so satlsAed, he shaU 
pa.ss an order In writing refusing to register the Arm. Section 186 gives 
to the Income-lax OfAcer power after giving the Ann a reasonable oppor¬ 
tunity of being heard and with the previous approval of the Inspecting 
As.sl.stanl Commissioner, to cancel the registration of the Arm In any 
particular assessment year. There are several provisions In Chapter XVI 
of the Act for the assessment of Arms, changes In the constitution, 
succession and dissolution and discontinuance of business with which 
however, we do not feel concerned In the Instant petition. We have found 
In the order of the Income-lax OlTlcer that he has taken notice of the past 
business history of the Arm and an overall view of the relationship between 
Pandurangan and Majeelh In connection with the business of the Arm 
and In the order of the Appellate Asslstanf Commissioner that the essential 
ingredients of a partnership, I.e., there must be an agreement between 
the parties; that the agreement must be to share the profits of a business 
and lhat business must be carried on by all or any of them acting for 
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all, but while the Income-tax Ofllcer applying the above test, found against 
the assessee, the Appellate Assistant Commissioner has noted the presence 
of the above ingredients in the relationship of Pandurangan and Majeeth 
and accordingly ordered in favour of the assessee. Tlie Tribunal has 
approved the view of the Appellate Assistant Commissioner. We feel, 
however, on the facts of the Instant case, that it is not possible to blame 
either the Income-tax Cnicer or the Appellate Assistant Commissioner or 
the Tribunal, for the views they have taken, for, it will be altogether wrong 
for any person to say that in deciding whether there is a genuine part¬ 
nership before registration, as contemplated under section 185(1) of the 
Act, it is not necessary to consider the cumulative effect of all the facts 
and the circumstances taken together and that there should be no attempt 
to find out what was the real nature of the relationship between the alleged 
partners. It is indeed necessary in all cases to consider the cumulative 
effect of all the facts and circumstances taken together and always to make 
an attempt to find out what was the real nature of the relationship between 
the alleged partners, whether In fact they were partners or the deed was 
created only to seek a registration of the firm for evading the tax. The 
three essential elements of a partnership are indeed the three mentioned 
in the order of the Appellate Assistant Commissioner, to reiterate, (1) there 
must be an agreement entered into between all the partners concerned 
; (2) the agreement must be to share the profits of the business ; and 
(3) the business must be carried on by all or any of the partners concerned, 
acting for all. It follows from the scheme of the Partnership Act and it 
Is stated clearly In section 6 thereof, that in determtntng whether a group 
of persons is or Is not a firm, or whether a person is or is not a partner 
in a firm, regard shall be had to the real relation between the parties, 
as shown by all relevant facts taken together and it is explained as 
'Explanation 1. - The sharing of profits or of gross returns arising from 
property by persons holding a Joint or common interest In that property 
does not of itself make such persons partners and ‘Explanation 2.- The 
receipt by a person of a share of the profits of a business, or of a payment 
contingent upon the earning of profits or varying with the profits earned 
by a business, does not of Itself make him a partner with the persons 
carrying on the business ; and, in particular, the receipt of such share 
or payment-(a) by a lender of money to persons engaged or about to engage 
in any business; (b) by a servant or agent as remuneration ; (c) by the 
widow or child of a deceased partner, as annuity; or (d) by a previous 
owner or part owner of the business, as consideration for the sale of the 
goodwill or share thereof; does not of Itself make the receiver a partner 
with the persons carrying on the business.* 

What is, however. Important in the scheme of the provisions in Chapter 
XVI of the Act is to notice that while determining the income-tax payable 
by the firm, the Income-tax ofllcer is also required to determine the share 
of each partner In the Income of the firm and if such share of a partner 
is a loss, to set off the same against the Individual partner's other income. 
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or to carry forward and set off in accordance with the provisions of sections 
70 to 7S. We thought, we need, however, in the Instant case, not go further 
than noticing the above, to state that the legislation governing the registration 
of firms for the purposes of the Act, has indicated that the shares of partners 
in profits and losses should be found specified in the instrument of 
partnership to enable the income-tax authorities to make proper assess¬ 
ment of the Income of the firm or the individual partners of the firm and 
for that purpose to make out whether the firm is genuine or not. The 
requirement, as envisaged under section 184(l)(ii), that is. ‘the Individual 
shares of the partners are specified in that instrument,* refers in our view, 
to shares in the profits as well as losses. An Instrument, thus, which shall 
speci^^ the share of the partners for the purposes of the registration, must 
carry particulars for sharing the profits as well as the sharing of the losses. 
We may advert at this stage to section 13 of the Partnership Act. which 
provides. ‘Subject to contract between the partners-(a) a partner is not 
entitled to receive remuneration for taking part in the conduct of the 
business, (b) the partners are entitled to share equally In the profits earned, 
and shall contribute equally to the losses sustained by the flrm....‘ The 
entitlement envisaged is one, which undoubtedly shall cover agreements 
or contracts of partnership in general ; but the provisions in section 
184(11(1) and (11) read together rule out any possibility of Introducing the 
concept of mutual rights and liabilities, a envisaged under the Partnership 
Act, if the instrument has not specified the sharing of profits as well as 
losses. 

We Intend to pick up a judgment of the Calcutta High Court in the case 
of C/Tvs. Janata Medical Stores (1985) 155ITR 377 to express our complete 
agreement with the opinion therein. We have more than one reason to 
do so as (he Judgment of the Calcutta High Court is one, which has taken 
care to notice the law In England and the departure from that in India 
since (he Judgment of the Supreme Court in Kamath (K.D.) and Co. vs. 
err (1971) 82 ITR 680. The Calcutta High Court has extracted a passage 
from Lindley on the Law oj Partnership, 13th edition, which is as follows 
(at page 380): 

‘It often happens that persons agree that all profits shall be shared 
rateably, nevertheless, that all losses shall be borne by some or one 
of (hem exclusively. Such an agreement is not necessarily Invalid as 
a nudum pactum ; for it is nothing more than an agreement, providing, 
amongst other things, that some or one of the partners shall Indemnily 
(he others against the losses; and the very fact that these latter become, 
or agree to become, partners is quite surflclent consideration to give 
validity to a contract that they shall be indemnified.' 

Such agreements appear, moreover, to be reasonable, where the partners 
indemnified, leave the whole management of the concern to their co¬ 
partners. A salaried partner too is often given such an Indemnity either 
expressly or impliedly by provisions which make the partners entitled 
to the residual profits exclusively liable for losses.’ 
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Counsel for the assessee In the case before the Calcutta High Court 
attemptd to distinguish the Judgment of the Supreme Court In the case 
of Kamath and Co. (1971) 82 ITR 680 and contended before the Calcutta 
High Court that the question whether sharing of loss was an essential 
ingredient of a partnership was not directly or specifically before the 
Supreme Court and the said decision should not be read as having Anally 
laid down that sharing of loss Is an essential condition, in view of the 
clear law which preceded such a decision. The Calcutta High Court has 
also considered the judgment cited before it in Ragtmnandan Nanu Kothare 
vs. Harmasjt Benzonji BamJU AIR 1927 Bom. 187 which held (at page 
381) : 

*It Is not essential to constitute a partnership that the partners should 

agree to share the losses.* 

and the Judgment of the Allahabad High court In Mlrza Mol Bhagwan Das 
vs. Rameshar, AIR 1929 All. 536. 540 which held (at page 381 of 155 ITR): 

‘An agreement to share the loss Is not a necessary ingredient of a 

partnership under the Indian Contract Act." 

It has referred to a Full Bench Judgment of the Lahore High Court In 
B.C.G.A. (Purgab) Ltd. vs. CIT (1937) 5 ITR 279 which held In a reference 
under section 66(2) of the Indian Income-tax Act, 1922, that while construing 
section 4 of the Indian Parinershlp Act, 1932i one would And that the 
mere circumstance that a person Is to share proflts only and not losses 
did not, by Itself, militate against (he presumption of partnership. Besides 
the Judgment In Kamath and Co. 's case (1971 ) 82 ITR 680 (SC), the Calcutta 
High Court considered the Judgment of the Supreme Court In (M.P.) Davis 
vs. Commr. of Agrl. I.T. ((1959) 35 ITR 803, 807, which was a case with 
respect to a dispute under section 26 of the Coorg Agricultural Income- 
tax Act. The assessee had claimed partnership between two brothers. The 
capital of the Arm was found to belong to one with the express provision 
that the other partner would not be entitled to contribute anything towards 
capital and would have no power to charge or encumber or deal with such 
capital which, on dissolution, would go back to the contributing partner. 
It was provided further that the non-contributing partner would employ 
himself dUlgentty in the business and submit annual estimates of expen¬ 
diture to be Incurred to be passqd by the contributing partner. The Supreme 
Court In the said case noted that the powers of the contributing partner 
over the other were those of a master over his servant or a principal over 
his agent. The Supreme Court noted further that It was not possible to 
ascertain from the deed as to how losses, if any, would be shared. On 
such facts and taking into account, the conduct of the parties In the 
venture, the Supreme Court held that the deed did not result In a partnership 
and observed as follows (at page 382 of 155 ITR): 

‘If it was intended to create a real partnership, one would have thought 

that some provision would have been made for the sharing of the loss. 
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especially as the share of the profit going to the appellant la Immrasety 
large compared with the share going to his brother.* 

In Kamath and Co.'s case (1971) 82 TTR 680 (SC), the deed excluded the 
working partners from the operation of the bank account and the partners 
were liable to be expelled from the firm or from contribution of capital 
at the Instance of the principal partner. In spite of the aforesaid, the 
Supreme Court came to the conclusion that a valid partnership had been 
constituted in that case inasmuch as all the essential conditions were 
present. The Calcutta High Court has then observed as follows (at page 
382 of 155 ITR); 

*In English law as cited. It appears that it Is recognised that by 
agreement, a partner or partners can be excluded from loss. It also 
appears that till the decision In K.D. Kamath and Co.’s case (1971) 
82 ITK 680 (SC), the law In India as laid down by the different High 
Courts recognised that a partnership could be validly constituted In 
which a partner or partners by agreement would be exempted from 
losses. To the extent as above, we accept the submissions of the learned 
advocate for the assesses which in our view are of substance. 

But the categoric observations of the Supreme Court in K.D. Kan^ath 
and Co.'s case (1971) 82 ITR 680 which are binding on us, whether 
obiter or not, appear to have laid down the law further In India which 
departs from the English law and impliedly overrules the earlier 
decisions of the High Courts on the point. 

After anxious consideration, we answer the question in the negative 
and in favour of the Revenue.” 

In Mandyala Govindu and Co. vs, CfT(1976) 102 ITR 1, the Supreme Court 
has considered the question of registration under section 26Aof the Indian 
Income-tax Act, 1922. The instrument of partnership disclosed that three 
persons and a minor who was admitted to the benefits of the partnership 
held shares : N-31 per cent., V-23 per cent., S-23 per cent, and minor 
J-23 per cent. One of the clauses of the Instrument which had set out 
the shares of the partners provided, inter alia, that the profits of the 
partnership business would be divided and enjoyed according to the shares 
specified therein. There was no clause in the Instrument specifying the 
proportion In which the three adult persons were to share 4he losses. If 
any. The High Court had taken the view that unless the Instrument of 
partnership specified the shares of the partners not only In the profits 
but also In the losses, the firm would not be entitled to registration under 
section 26A and negatived the contention raised on behalf of the assessee 
that clause 9 of the instrument Indicated how losses were to be apportioned 
between the partners. Clause 9 of the Instrument said : 

“We (the partners) are bound to act according to the abovementloned 
stipulations and also according to the provisions of the Indian Partnership 
Act...." 



lOBSI 


CIT va. >njaym Traders (Mad.) 


861 


After taking notice of the conflict of views between the Mysore High Court 
In R. Santiappatmd Sans us. CiT(1967) 66 ITR 27 and the Allahabad High 
Court in Hiralal Jagannath Prasad os. CIT (1967) 66 ITK 293 on the one 
hand and the Gujarat High Court in Thacker and Co. vs. CIT (1966) 61 
ITR 540 and the Kerala High Court In C.T. Palu and Sons vs. CIT (1969) 
72 ITR 641, CIT us. Ithappirl and George (1973) 88 ITR 332 (Kei) on the 
other hand, the Supreme Court In this judgment observed (At page 5) : 

There Is thus a conflict of opinion In the High Courts on the point* (that 
Is, whether shares of the partners In the losses must specified In the 
partnership deed for the purpose of registration). 

The Supreme Court further observed that It would not be necessary, 
however, for the purpose of the appeal before It to consider at any length 
the conflicting views of the different High Courts and decide which view 
Is correct because on the facts of the case, the Supreme Court observed, 
the appeal was bound to fall on any view. The Important observations of 
this Judgment, however, which are. In our view, relevant for the case In 
our hand, are as follows (at page 5 of 102 ITR) : 

‘It Is not, and It cannot be, disputed that the Income-tax Oftlcer before 
allowing the application for registration must be in a poslUon to ascertain 
the shares of the partners in the losses even If section 2eA did not require 
the shares In the losses to be specified In the Instrument of partnership. 
Counsel for the appellant argues that clause 9 of the instrument refers 
to section 13(b) of the Partnership Act by implication and, accordingly, 
in the absence of any contrary indication. It must be held that the partners 
are liable to share the losses equal^r. Tlie argument Is not based on a 
correct appreciation of the scope of section 13(b) and the facts of the case. 
Section 13(b), it seems plain to us, makes the partners liable to contribute 
equally to the losses only when they are entitled to share equally In the 
profits. In this case, the shares of the partners are not equal. In the absence 
of any Indication to the contrary, where the partners have agreed to share 
the profits In certain proportions, the presumption Is that the losses are 
also to be shared In like proportions. Jessel M.R. states the principle In 
Albion Life Assurance Society, In re (1880) 16 Ch D 83, 87 as follows : 
Tt Is said, as a general proposition of law, that in ordinary mercantile 
partnership where there Is a community of profits In a deflnlte proportion, 
the fair inference is that fhe losses are to be shared In the same 
proportion.’ 

In the case before us the partners having unequal shares In the profits, 
there can be no presumption that the losses are fo be equally shared 
between thenL 

Section 13(b) of the Indian Partnership Act. 1932. reproduces the pro¬ 
visions of th^ repealed section 253(2) of the Indian Contract Act, 1872. 
In Pttchlah Chettlar vs. Subramanian Chetttar (1935) ILR 58 Mad 25, 28, 
Ramesam J., explained the scope of the section 253(2) of the Indian 
Contract Act. 1872 : 
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‘Section 253(2) of the Indian Contract Act lays down that all partners 
are entitled to share equally In the profits of the partnership business, 
and must contribute equalfy towards the losses sustained by the 
partnership. As 1 read the section, it lays down two presumptions with 
which the court should start. The two presumptions are clubbed In 
one sub-section. The first is, if no specific contract Is proved, the shares 
of the partners must be presumed to be equal. In the present case 
the plaintiff alleged unequal shares which were not denied by the 
defendants. So the parties being agreed on their pleadings as to the 
shares possessed by them in the profits, there is no scope for the 
application of the first presumption. The second presumption is that 
where the partners are to participate in the profits In certain shares 
they should also participate In the losses In similar shares. Now, the 
section says that both should be In equal shares but Implies that If 
unequal shares are admitted by the partners as to profits that applies 
equally to losses. In the absence of a special agreement, that this should 
be (he presumption with which one should start Is merely a matter 
of common sense and In India one has only to rely on section 114 
of the Evidence Act for such a principle.’ 

The law stated here In the context of section 253(2) of the Contract 
Act, 1872, applies equally to section 13(b) of the I’artncrshlp Act, 
1932 : the two provisions are identical terms. On the facts of the present 
case and having regard to the scope of section 13(b), the section has 
plainly no application. 

The other rule that where the shares In the profits are unequal, the 
losses must be shared In the same proportion as the profits If there 
Is no agreement as to how the losses are to be apportioned, does not 
also apply to this case. In this case even If the adult partners bear 
the losses in proportion to their respective shares in the profits, the 
amount of loss In the minor's share would still remain undistributed. 
Will the partners between them bear Uils loss equally, or to the extent 
of their own Individual shares ? To this the Instrument of partnership 
does not even suggest an answer. There Is, therefore, no means of 
ascertaining in this case how the losses arc to be apportioned." 

A Full Bench of the Andhra Pradesh High Court In CfT vs. Krishna Mining 
Co. (1980) 122 ITR 362 and a Division Bench which has followed the said 
Judgment In CIT vs. Raul ConslructUms (1988)169 ITR 662 (AP) and the 
Rajasthan High Court in Raj Construction Co. vs. Addl. CIT (1986) 157 
ITR 734 have taken the view that In order to entitle a firm to registration 
under the Income-tax Act, the specillcation of shares of the partners In 
profits as well as losses is necessary and If there Is no such specification 
In the deed. It should at least be Inferable from other materials on record. 
The final consensus In this behalf is that where the partnership deed suffers 
immunity from losses of one of the partners, it detracts from there being 
a genuine-partnership between the executants of the deed and such a 
firm cannot be granted registration under the Act. 
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Our attention has been drawn to a Full Bench Judgment of this court In 
R.M. Chidambaram Filial us. CiT( 1970) 77ITR 494, which has been afllrmed 
the Supreme Coiul in CFT us. R.M. Chidambaram Filial (1977) 106 ITR 
292. The said case, however, has dealt with the question whether the 
salaries paid to the partners of a partnership firm constitute prollts In 
their hands and whether they are taxable. The issue before us is altogelher 
dilTerent, In the sense that we are, on the facts as above, required to 
consider whether in the absence of any mention in the deed of partnership 
or any other material to show how the partners will share the losses, the 
Arm can be held to qualify for registration under section 185 of the Income- 
tax Act. 

To sum up, thus we are of the considered opinion that while enquiring 
into the genuineness of the firm and its constitution as specified in the 
Instrument of partnership, the competent authorities shall be entitled to 
take all relevant materials into account and see, in particular, the terms 
and conditions as specified In the instrument to find out whether the 
individual shares of the partners are specified in the instrument and 
whether it is possible with reference to the terms and conditions therein 
to Identify the quantum of loss that fails to the share of each partner for 
tlie set off against his other Income or for being carried forward and set 
off in accordance with the provisions of sections 70 to 75 of the Act. That 
is the only scheme envisaged for the assessment of registered Arms and 
for registration accordingly and/or cancellation of registration in case 
registration had been granted wrongly. Applying the above, it is not possible 
to infer from the various clauses of the Instrument that Mrs. Majeeth was 
in fact Introduced as a partner in the firm which was dissolved after the 
death of her husband, Mnjcelh. lliere are good reasons to think that the 
leasehold which she assigned and some other properties which she brought 
to the firm were accepted on the term of payment each month of Rs. 1,750 
and nothing more out of the profits of the firm and she was kept Immune 
from any loss of the business of the firm. The relationship between 
Pandurangan and Mrs. Majeeth was close to that of lessee and lessor and 
almost constituted a rclationsliip of licensee and licensor. The Tribunal 
has committed an error in holding in favour of the registration of the firm. 
The references are answered accordingly. No costs. 
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claimed Investment allowance under section 32A of the Income-tax Act. 
1961 (for short, *the Act’). The Income-tax Olllcer negatived the claim of 
Investment allowance on the ground that ’hotel business* could not be 
treated as an ’Industrial concern’ which was manufacturing an ’article* 
or ’thing’. The assessee carried the matter In appeal before the Commis¬ 
sioner of Income-tax tAppeals). The appellate authority took the view that 
the assessee was not entitled to Investment allowance under section 32A 
of the Act. He also opined that there was no manufacturing or processing 
activity and accordingly dismissed the appeal. Against the order of the 
first appellate authority two appeals were filed, one by the assessee and 
the other by the assessing authority. Those two appeals were disposed 
of by a common order dated February 18, 1986. On the applications of 
the assessee as well as the Revenue, under section 256(1) of the Act, the 
following questions are referred to this court for opinion : 

’(1) Whether, on the facts and in the circumstances of the case, the 
assessee Is not entilled for Investment allowance under section 32A 
of the Income-tax Act, 1961, in respect of plant and machinery installed 
for running hotel business? 

(2) Whether, on the facts and In the circumstances of the case, the 
building for running the hotel should be treated as ‘plant* under section 
43(3) of the Income-tax Act, 1961?' 

Mr. Y. Ratnakar, learned counsel for the assessee, contends that a ’hotel* 
Is ’plant’ so far as the business of the assessee Is concerned both for 
the purposes of section 32A of the Act as well as section 43(3) of the Act; 
therefore, the Tribunal ought to have granted the relief under the said 
provisions. 

Learned standing counsel for the Income-tax Department has contended 
that a ’hotel’ Is a mere building and It cannot be treated as ‘plant’ wherever 
Parliament Intended to grant relief to a ’hotel’ It included the word ’hotel’ 
for the purposes of granting relief, so where the word ’plant" Is used, the 
assessee cannot bring In ‘hotels' within the concept of’plant*. He further 
contended that after the amendment of the Income-tax Act, 1961, with 
eflect from April 2, 1987. a new classification has been introduced by 
Parliament classlf 3 dng ‘hotel’ under ’buildings’ and that would also give 
an indication that Parliament never Intended ’hotels’ to be brought within 
the meaning of “Plant*. 

At the outset we may point out that with effect from April 2, 1987, Appendix 
I is amended for the purposes of granting depreciation and buildings are 
classified into three categories. Clause (i) of sub-item (3) of Item I of 
Appendix I Is ’buildings used as hotels*. But the question in this case 
relates to the assessment year 1980-81, so the amendment has no bearing 
on the answer to the sAld question. 

Since we arc concerned with the entitlement of the assessee under section 
32A of the Act. it would be useful to read here section 32A(1) of the Act, 
which Is relevant for our purposes and is In the following terms: 



1096 ] 


Motel Banjara Ltd. vs. CIT CA.P.) 


367 


*32A. (1) In respect of a ship or an aircraft or machineiy or plant 
specilled In sub-section (2), which is owned the assessee and la 
wholly used for the purposes of the business carried on him, there 
shall, in accordance with and subject to the provisions of this section, 
be allowed a deduction. In respect of the previous year In which the 
ship or aircraft was acquired or the machinery or plant was Installed 
or, if the ship, aircraft, machinery or plant Is first put to use In the 
Immediately succeeding previous year, then. In respect of that previous 
year, of a sum by way of Investment allowance equal to twenty-five 
per cent, of the actual cost of the ship, aircraft, machinery or plant 
to the assessee : 

Provided that In respect of a ship or an aircraft or machinery or plant 
specified In sub-section (SB), this sub-section shall have effect as if 
for the words ‘twenty-live per cent’, the words ‘twenty per cent.’ had 
been substituted: 

Provided further that no deduction shall be allowed under this section 
In respect of- 

(a) any machinery or pKint Installed In any office premises or any 
residential accommodat Ion, Including any accommodation In the nature 
of a guest house ; 

(b) any office appliances or road transport vehicles ; 

(c) any ship, machinery or plant In respect of which the deduction 
by way of development rebate is allowable under section 33 : and 

(d) any machinery or plant, the whole of the actual cost of which Is 
allowed as a deduction (whether by way of depreciation or otherwise) 
In computing the Income chargeable under the head ‘Profit and gains 
of business or profession' of any one previous year. 

Explalnatlon. - For the purposes of Ihls sub-section, ‘actual cost’ means 
the actual cost of the ship, aircraft, machinery or plant to the assessee 
as reduced by that part of such cost which has been met out of the 
amount released to the assessee under sub-section (6) of section 32AB.'’ 

A plain reading of sub-sccUon (1). extracted above, and sub-section (2) 
of section 32A, shows that If a ship or an aircraft or machineiy or plant 
Is owned by the assessee and Is wholly used for the purpose of the business 
carried on by him, then In the previous year In which the ship or aircraft 
was acquired or the machinery or plant was Installed or. If the ship, alrcrtifl 
was acquired or the machinery or plant was installed or, if the ship, aircraft, 
machinery or plant Is first pul to use in the Immediately succeeding 
previous year, then, In respect of that previous year, a sum, by way of 
investment allowance, equal to Iwcnty-five per cent, of the actual cost of 
the ship, aircraft, machinery or plant. Is allowed as deduction In computing 
the profits and gains of the business. Since we are concerned with plant, 
we would refer to only “plant* for purposes of this provision. To qualiiy 
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for the deduction, mentioned above, the plaht should have been installed 
alter the 31st day of March, 1976, for the purposes of business of 
construction, manufacture or production of any article or thing, not being 
an article or thing spectfled in the list in the Eleventh Schedule. But in 
respect of the following no deduction is allowable : 

(a) plant installed in any ofltce premises or any residential accommodation, 
including any accommodation in the nature of a guest; 

(b) plant in the nature of any oflice appliances or road transport 
vehicle: 

(c) plant in respect of which the deduction by way of development rebate 
is allowable under section 33: and 

(d) any machinery or plant, the whole of the actual cost of which is allowed 
as a deduction (whether by way of depreciation or otherwise) in computing 
the Income chargeable under the head 'profit and gains of business or 
profession" of any one previous year. 

It is a common case that food articles which are said to have been 
manufactured or produced do not fall within the prohibited articles specified 
in the Eleventh Schedule. 

Section 43 of the Act defines expressions used In sections 28 to 41 of 
the Act. Sub-section (3) of section 43 defines “plant" as follows : 

“Plant' includes ships, vehicles, books, scientific apparatus and surgical 
equipment used for the purposes of the business or profession." 

Since the definition contained in the above sub-section is an inclusive 
definition and it includes ships, vehicles, books, scientific apparatus and 
surgical equipment used for the purposes of the business or profession, 
we have to discover what is the scope of the word “plant" because it is 
to that sense the abovementioned items are added for being Included within 
the ambit of “plant*. 

In CfT vs. Tq/ Mahal Hotel (1971) 82 ITR 44 (SC), the matter arose under 
the Indian Income-tax Act. 1922. The question before the Supreme Court 
was. whether sanitary and pipeline fittings Installed by the assessee, Taj 
Mahal Hotel, would come within the meaning of “Plant" for the purposes 
of section 10(2)(vib),(5) of the Indian Income-tax Act, 1922. After consid¬ 
ering the definition of the term "plant* In section 10(5) of the said Act, 
the Supreme Court laid down that the sanitary and pipeline fittings fell 
within the definition of “plant” In section 10(5) and that the assessee was 
entitled to development rebate in respect thereof under section 10(2)fvib). 
Their Lordships observed that the intention of the Legislature was to give 
the word “plant* a wide meaning. 

In err vs. Krishna Bottlers Pvt. U<L (1989) 175 ITR 154 (AP). a Division 
Bench of our High Court considered the question whether bottles and shells 
used by the assessee in the manufacturing and selling of soft drinks would 
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be ‘plant* for the purpose of section 32(1)(1D of the Income-tax Act, 1961. 
Alter an eidiaustlve consideration of the various Judgments, both of English 
courts as well as of Indian courts, the Bench held that the word ‘plant* 
has to be understood in the popular sense, viz., in the sense which people 
conversant with the subject-matter with which the statute Is dealing, would 
attribute to It and that It should be given a wide meaning. It has been 
held that in its ordinary sense it would Include whatever apparatus Is 
used for canying on the business but would not Include stock-in-trade 
which a tradesman would keep for permanent employment in his business 
and that the building or the ‘setting* In which the business is carried 
on cannot be ‘plant*. It was also clarified that the thing need not be part 
of the machine used in the manufacturing process but could be merely 
an .apparatus used in carrying on the business but having a degree of 
durability ; even the assets which have the object of function in carrying 
on the business would also fall within the ambit of'plant'. What is required 
is that the one which is to be treated as ‘plant* must .have a function ' 
in the trader's operation and if it had, it would, prlma facie, be ‘plant* 
unless there were good reasons to exclude it from that category. It might 
be a tool in the trade of the businessman but it is not necessary that 
it should have gross materiality or tangibility and that even intangible 
things like ideas and designs contained in a book could be ‘plant*. They 
are referred to as ‘intellectual storehouse*. On the question whether a 
structure could be treated as plant or premises, the test laid is that one 
must look at the finished product and not at the bits and pieces as they 
arrive from the factory and that the fact that a building or part of a building 
holds and plant in position does not convert the building Into plant and 
that the functional test Is a decisive test. The functional test referred to 
in the Bench judgment was applied by the Allahabad High Court in S.K. 
Tulsl and Sons vs. CJT (1991) 187ITR 685, There the question was, whether 
a cinema building along with fittings and fixtures would constitute ‘plant'. 
Chief Justice B.P. Jeevan Reddy (as he then was) speaking for the Division 
Bench laid down, following the judgment of the same High Court in CIT 
vs. Kanodia Warehousing Corporation (1980) 121 ITR 996, that to find out 
whether a building or structure or a part thereof constituted ‘plant’, the 
court must apply what is called the ‘functional test*. It was observed that 
if it were to be found that the building or structure constituted an apparatus 
or a tool of the taxpayer by means of which the business activities were 
carried on, it would amount to ‘plant* but where the structure played 
no part in the carrying on of those activities but merely constituted a place 
within which they were carried on, the building could not be regarded 
as ‘plant' and thus concluded that the building constructed and used 
as a cinema wherein the cinema business was being carried on by the 
assessee did constitute ‘plant* along with its fitting and fixtures. 

With regard to the cinema building the same view was taken by the 
Karnataka High Court In Santosh Enterprises os. CIT (1993) 200 ITR 353. 
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In err vs. Dr. B. Venkata Rao (1993) 202ITR 303 (Kar), the question before 
the Karnataka High Court was whether a ‘nursing home* was ‘plant’ for 
purpose of section 32 of the Act. It was observed that the nursing home 
was not an ordlnaiy building having regard to the number of persons using 
It and the manner of its use and the purpose for which it was used ; the 
building was used not only to house the patients and nurse them, but 
also to treat them for which various equipment and instruments were 
installed ; it had an operation theatre, a pathological laboratory, an X- 
ray room, a plant for sterilisation of clothes, a plant for sterilisation of 
other surgical instruments, an air-conditioning room. etc. Applying the 
functional test, it was held that the nursing home building was ‘plant*. 
We may note here the view of the other High Courts on the construction 
of the expression of the term ‘plant*. In H.C. Chemical Industries vs. CIT 
(1982) 134 ITO 330 (Delhi), the question before the Division Bench of the 
Delhi High Court was, whether the building in which the business of 
manufacture of saccharine and other allied chemicals and essences was 
being carried on, would be ‘plant* within the meaning of section 43(3) 
of the Act and whether development rebate under section 33 of the Act 
was allowable. The Bench applied the test whether the building was the 
means of ‘carrying on the business* or the location for so doing. It was 
held that the building in question in that case did not come within the 
expression "plant' and that It was merely a setting, albeit a convenient 
one, where Ihe business of mnntifacluring saccharine was carried on. 
in err vs. Hotel Ayoclya (1993) 201 ITR 1002, a Division Bench of the 
Karnataka High Court took the view tliat section 80J(1) refers to an 
‘Industrial undertaking" and 'the business of a hotel" separately, which 
is an indication that a hotel Is not an ‘industrial undertaking’ for purposes 
of the Act. It referred to the Judgment of the Calcutta High Court in CIT 
vs. S.P. Jalswal Estates (P.i Ltd. (1992) 196 ITR 179 holding that the 
business of hotel keeping Is not an Indtistrlul undertaking. Further, the 
Karnataka High Court also held that the preparation of food articles in 
a hotel Is also incidental to rendering of service at the hotel whether it 
Is a restaurant or a lodging house. 

In S.P. Jaiswal Estates Pvt. Ltd. vs. CIT (No. 2) (1994) 209 ITR 307. the 
Calcutta High Court had to consider whether a ‘hotel building" would 
qualify as “plant" for purposes of section 32 of the Income-tax Act, 1961. 
The learned judges held that Ihe preparation of food In a hotel was not 
manufacture or produclion of an article as envisaged in section 32A. 
lliough the learned judges referred to the principle that a building or a 
structure should not per se be excluded from the ambit of “plant’, yet 
applying the functional test they came to Ihe conclusion that the “hotel 
building’ was not “plant" within the meaning of section 32(1) of the Act. 
The judgment of the Delhi High Court in R.C.. Chemical Industries vs. CIT 
(1982) 134 ITR 330 was referred to : however, there is a wrong reference 
to the ratio of that case as holding that the building in R.C. Chemical 
Industries' case (1982) 134 ITR 330 (Delhi) was treated as ‘plant*. 
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Prom the above discussion, it follows that for the purposes of deciding 
as to whether a building would be a “plant" within the meaning of the 
expression In section 43(3) of the Act : 

*(i) the term 'plant', as used, has to be given a wide meaning ; and 

(11) whether a building is a 'plant* or not has to be determined with 

reference to the functional test." 

Yet another approach to the q\iestion would be as to whether the building 
was serving as the setting In which the bu.slness Is carried on or is a thing 
with which the business Is being carried on. If It Is a mere setting. It would 
not be "plant" but If It Is a tiling with which the business is carried on, 
then It would fall within tlie ambit of "plant". No general principle can 
be laid down as to whether a particular building is plant or not. I'he court 
will have to examine TOrlous aspects to find out as to whether the building 
In a given case satisfies llie requirements of lliat object with which the 
business Is being carried on and without which that business cannot be 
carried on. If so. It would fall within the meaning of "plant". 

So far as "hotels’ are concerned, (he business of a hotel may be carried 
on in a building which is convcried into a hole) or It may be carried on 
In a building which Is spceirie.nlly designed with reference to specifications 
to satisfy modern needs and the rc(|ulreiiicnts of a hotel. As Ihe Tribunal 
did not approach the question from this angle, the Tribunal has to examine 
the Issue afresh on Ihe material on record and decide as to whether the 
assessee salisiles the tests so as to fall wUhin Ihe meaning of "plant" under 
section 43(3) of tlie Act and, if so. wlietlicr the assessee is entitled to 
Investment allowance under section 32A of the Act. 

The reference Is, accordingly answered, but in the circumstances of the 
case, there will be no order as to costs. 


(1900) 134 Taxation 371 (Dom.) 

IN THE HIGH COUirr OF BOMBAY 
(Before Ilon'ble Justice Dr. B.P. Saraf & 

Ilon’ble Justice Mr. M.L. Dudhat) 
l.T. Reference No. 170 of 1983 
Hardla'illa Chemicals Ltd. 
vs. 

Commissioner of Income-tax 

For the Appellant R. Murlldhar and P.8. Jetly 

For the Respondent Dr. V. Balaaubramanian 

Decided on • 21-12-1995 

CAPITAL OR REVENUE EXPENDITURE — Assessee taking plot on lease 
from MIDC — Plot allotted — Plot partly in unauthorised occupation 
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— Ifurther sam paid td get nnautlutrieed occnpante evlated — Held, 
payment a capital expenditure. 

Income-tax Act 1961 

DEPRECIATION AND DEVELOPMENT REBATE — Premium paid for 
taking on leaee a plot of land on leaao baais — Aaeeaeee creating plant 
and machinery on the eald plot—Claiming depreciation and derel' 
epment rebate on the premium amount — Held, no depreciation and 
dcTelopment rebate allowable on premium paid. 

Income-tax Act, 1961 — Section 32. 

CAPITAL OR REVENUE EXPENDITURE — Aaaeaaee paying difference 
In foreign exchange — Claiming deduction of the difference paid 
Held, difference paid a capital expenditure. 

Incbme-tax Act 1961 

FACTS A DECISION 

The assessee took on lease a plot of land for the establishment of a factory 
from Maharashtra Industrial Development Corporation. As per the lease 
agreement the MIDC was to give vacant possession of the land to the 
assessee. However, at the time of taking actual possession of the land, 
It was found that a portion of the above land was In the unauthorised 
occupation of certain villagers. When this fact was brought to the notice 
of the MIDC, the MIDC Informed the assessee that without flnanclal 
assistance from the assessee, removal of the villagers from the portion 
of the land occupied by them would take a long time. As the continued 
presence of the villagers on the plot would have caused a grave safety 
hazard to the chemical factory proposed to be set up on the said plot, 
the asses.see agreed to make a further payment of Rs. 6 lakhs to the MIDC 
to enable them to evict the occupants from the said plot. The assessee 
claimed deduction of the above amount In Its assessment for the A.Y. 
1975-76 as a revenue expenditure for the purpose of Its business. The 
Tribunal took note of the fact that occupants for the eviction of whom 
the amount of Rs. 8 lakhs was paid were residing on the plot even before. 
They had not come to reside on the said plot after the lease was obtained. 
They were In adverse possession of Ihe land. The Tribunal rejected the 
contention of the assessee that in this process the assessee had not 
acquired any additional right in the land and the expenditure of Rs.'8 
lakhs was merely for facilitating the enjoyment of rights over an asset 
which the assessee had already acquired. Another controversy Involved 
pertains to the Inclusion of the premium paid for obtaining leasehold rights 
of the land on which the plant and machinery had been installed by the 
assessee In the ‘actual cost of-the plant and machinery* for the purpose 
of depreciation allowance and development rebate. The HonTsle Court held 
that the Tribunal was right imholding that the premium paid foi* procuring 
the leasehold rights on the land on which the plant and machinery was 
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Installed, cannot form part of the actual cost of the plant and machlneiy. 
It is wed-settled by now that depreciation u/s 32 of the Act Is not allowable 
on the cost of the land on which building Is erected or plant or machinery 
Is set up. Depreciation is available only on the cost of plant and machinery 
and the cost of the building which does not Include the site. 

Cases lefetred to: 

1. err us. Alps Theatre (1967) 65 ITR 377 (SC) 

2. Corona Sahu Co. Ltd. vs. tlT (129 TaxaUon 172, 213 ITR 106 (Bom) 

3. CIT vs. Sandos Pndia) Ltd. (1094) 123 TsxaUon 29 (Bom). 206 ITR 590 
(Bom) 

Full text of Judgment is given below: 

JUDGMENT 

(Dr. B.P. Saraf. J. ) 

By this reference under section 256(1) of the Income-tax Act, 1961, made 
at the Instance of the asseasee, the Income-tax Appellate Tribunal, Bombay 
Bench *C' , Bombay, has referred the following questions of law to this 
court for opinion ; 

*1. Whether, on the facts and In the circumstances of the case, the 
Tribunal was right in rejecting the assessee's contention that the 
assessment order was not valid In law ? 

2. Whether, on the facts and in the circumstances of the case, the 
Tribunal was right in holding that the assessee’s claim for deduction 
of foreign exchange dllTerence amounting to Rs. 30,619 was not 
allowable 7 

3. Whether, on the facts and In the circumstances of the case, the 
Tribunal was right In holding that the sum of Rs. 8 lakhs agreed to 
be paid to the Maharashtra Industrial Development Corporation for 
relocation of villagers at Kukshet village was of capital nature ? 

4. Whether, on the facts and In the circumstances of the case, the 
Tribunal was right In holding that proportionate premium paid for 
procuring leasehold rights of land on which plant and machlneiy was 
Installed cannot form part of the actual cost of plant and machlneiy 
and, consequently, rejecting the assessee-company's claim for right 
of depreciation and development rebate ?' 

Counsel for the parties are agreed that questions Nos. 1 and 2 are covered 
Iqr decisions of this court In favour of the Revenue and they should be 
answered accordingly. Question No. 1 Is covered the decision of this 
court in Corona Sahu Co. Ltd. vs. CIT (1995) 213 ITR 106. Following the 
same It Is answered In the affirmative and In favour of the Revenue. 
Question No. 2 Is covered by the decision of this court In CIT vs. Sando* 
(India) Ltd. (1994) 206 ITR 599. Following the same It Is also answered 
In the affirmative and In favour of the Revenue. 
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The only questions that require our consideration are questions Nos. 3 
and 4. The material facts having a bearing on the determination ofquestion 
No. 3 are as follows : 

The assesses took on lease a plot of land bearing No. 100 at Kukshet village 
for the establishment of a factory from the Maharashtra Industrial 
Development Corporation (“the MIDC*). As per the lease agreement, the 
MIDC was to give vacant possession of the land to the assesses. However, 
at the time of taking actual possession of the land, It was found that a 
f>ortion of the above land was in the unauthorised occupation of certain 
villagers. When this fact was brought to the notice of the MIDC, the MIDC 
Informed the assessee that without financial assistance from the assesses, 
removal of the villagers from the portion of the land occupied by them 
would take a time. As tlie continued presence of the villagers on the plot 
would have caused a grave safety Imzanl to the chemical factory proposed 
to be set up on the said plot, the assessee agreed to make a further payment 
of Rs. 8 lakhs to the MIDC to enable them to evict the occupants from 
the said plot and to relocate them expeditiously. This amount was paid 
by the assessee to the MIDC in the prcvlou.s year relevant to the assessment 
year 1975-76. Tl\e a.ssessee claimcil deduction of the above amount in 
its assessment for the assessment year 1975-76 as a revenue expenditure 
for the purpose of Its btislness. The Income-tax Officer rejected this claim 
of the assessee on the ground that the expenditure In question was not 
a revenue expenditure. According to the Income-tax Officer, It was an 
expenditure in the nature of capital expenditure because It was paid by 
the assessee to the vendor to get possession of the land which was In 
the possession of unauthorised occupants. The Income-tax Officer placed 
reliance on the dccl.slon of the Supreme Court in Silalpur Sugar Works 
Ltd. vs. CIT (1963) 49 ITR (SC) IGO and held that the expenses claimed 
as relocation expenditure were obviously disallowable, more so because 
the assessee had acquired possession of the land which hereto was in 
use for the purpose of residence by the villagers and over which the assessee 
had no control or possession. Aggrieved by Ihe above disallowance made 
by the Income-tax OITlcer. the assessee appealed to the Commissioner of 
Income-tax (Appeals) who did not approve the findings of the Income-tax 
Officer and reversed the same. According to the Commissioner (Appeals), 
the expenditure had been incurred by the assessee for providing an 
altemallvc accommodation to the villagers only with a view to expeditiously 
removing them from the factory site without creating any tension, as 
otherwise, their presence on tlie said plot of land would have caused a 
great threat to the security of the factory. Against the above order of the 
Commissioner (Appeals), the Revenue appealed to the Income-tax Appellate 
Tribunal (“the Triliunal). The Tribunal look note of the fact that occupants 
fur the eviction of whom tlie amount of Us. 8 lakhs was paid by the assessee 
to the MIDC were residing on ihe plot even before the same was taken 
on the 99 year-lease by the assessee from the MIDC. They had not come 
to reside on the said plot alter Ihe lea.se was obtained. They were In adverse 
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possession of the land. They had to be evicted for enabling the assessee 
to have uninterrupted enjoyment of the land. The Tribunal rejected the 
contention of the assessee that In tills process the assessee had not 
acquired any additional right In the land and the expenditure of Rs. 8 
lakhs was merely for facilitating the enjoyment of rights over an asset 
which the assessee had already acquirerl. The Tribunal observed that 
during the course of the hearing, the assessee was called upon to furnish 
the correspondence between the MIDC and the assessee In connection with 
the payment of Rs. 8 lakhs to enable It to decide whether It was required 
to be paid for acquiring better title to the land or the payment merely 
facilitated the enjoyment of the existing asset. But the assessee failed to 
place the same despite speclflc direction to do so. In these circumstances, 
the Tribunal was of the opinion that the quarters having been there on 
the land even prior to the lease of the same to the assessee by the MIDC 
In the year 1966 and the land thus being under adverse possession, with 
was sought to be effected by payment of Rs. 8 lakhs was to Improve the 
assessee's title to the land. According to the Tribunal, this amount was. 
In fact, paid to the MIDC in addUion to the payment of Rs. 17,93,800 
agreed to be paid by the assessee for vacant possession of the land in 
question for the purpose of the 99 year lease as per (he agreement between 
the assessee and the MIDC. The Tribunal, therefore, reversed the order 
of the Commissioner (Appeals) In (his regard and held that the amount 
of Rs. 8 lakhs paid by (he as.sesscc to the MIDC In addition to (he original 
amount of Rs. 17.93.800 for Ihe 90-year lease of the land In question was 
not allowable as a deduction In compulation of its Income as It was not 
a revenue expenditure but an expenditure of capital nature. The assessee 
sought reference of the question of law arising out of the above decision 
of the Tribunal. The Tribunal h.as referred the same as question No. 3. 

Mr. R. Murlldhar, learned counsel for the assessee, submits that the sum 
of Rs. 8 lakhs paid by the assessee to the MIDC for eviction of the 
unauthorised occupants Is a revenue expenditure because it was Incurred 
for facilitating the carrj'ing on of the assessee’s business on the plot of 
land obtained by It on lease from the MIDC. Wc have carefully considered 
the above submission. We, however. Ilnd It dimcult to accept the same. 
The plot of land was obtained by the asse.ssee from the MIDC for estab¬ 
lishment of a factory on payment of a sum of Rs. 17,93,800. In tenns 
of the agreement, the MIDC was to give vacant possession of the said plot 
to the assessee. As a part of Die said plot was In unauthorised occupation 
of a number of villagers. Die MIDC was not In a position to deliver vacant 
possession of the same to the assessee Immediately, it was necessaiy to 
take legal proceedings for their eviction which would have taken a long 
time, resulting In considerable delay In handing over vacant possession 
of the same to the asses.see and Die selling up of the factory thereon by 
the assessee. It was. therefore agreed between the assessee and the MIDC 
that the assessee would pay an addlllon.'il sum of Rs. 8 lakhs to the MIDC 
to enable It to evict the villagers expeditiously without litigation and to 
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rdocate them In some other village. The payvMnt of the above amount 
of Ra. 8 lakhs, In effect, resulted In the enhancement of the amount at 
consideration payable by the assessee to the MIOC for obtaining the 99- 
year lease of the plot and to get vacant possession thereof. By any stretch 
of Imagination, such payment cannot be considered to be a revenue 
e^q^endlture. This payment was made to the vendor or the lessor to perfect 
the Interest of the assessee In the land or get rid of the threat pf litlgatlcm 
which might have delayed the handing over of vacant possession of the 
plot to the assessee and the establishment of the proposed factoiy by the 
assessee thereon. By payment of this amount, the assessee acquired 
possession of the land which was occupied by the villagers who were in 
adverse possession thereof. Such expenditure cannot be treated as revenue 
expenditure. The land was required for setting up a chemical factory, 
l^thout vacant possession of the land, it was not possible for the assessee 
to set up the same. The amount spent for getting vacant possession of 
the said land, therefore, cannot be regarded as an expenditure for the 
purpose of carrying on the business. It was incurred for putting up the 
factory. It is, therefore, a capital expenditure. 

We are supported In our above conclusion by the ratio of the decision 
of the Supreme Court in Sltalpur Sugar Works Ltd. vs. CIT (1963) 49 ITR 
(SC) 160, where expenditure incurred by the assessee on shifting the 
factoiy from one place to another to Improve Us business was held to be 
capital expenditure. It was observed (at page 162.) : 

‘Considering the matter apart from the authorities, it seems to us 
Impossible that the expenditure could be revenue expenditure. It was 
clearly not Incurred for the purpose of carrying on the concern but 
it was incurred in setting up the concern with a greater advantage 
for the trade than it had in its previous set up. The expenditure was 
not Incurred In earning any profit but only for putting its factoiy, that 
Is. Its capital. In better shape so that it might produce larger profits, 
when worked. It really went towards effecting a permanent Improve¬ 
ment In the profit-making machinery, that Is. In the capital assets. 
It was, therefore, a capital expenditure and not a revenue expenditure.* 

The following observations of the Supreme Court In V. Jaganmohan Rao 
vs. err and CEPT (1970) 75 ITR 373 are also apposite' (headnote) : 

‘It Is well established that where money Is paid to perfect a title or 
as consideration for getting rid of a defect in the title or a threat of 
litigation the payment would be a capital payment and not a revenue 
payment. ‘ 

In view of the foregoing discussion, we answer question No. 3 in the 
affirmative and in favour of the Revenue. 

The controversy Involved In question No. 4 pertains to the Inclusion of 
a part of the premium paid for obtaining leasehold rights of the land on 
which the plant and machinery had been installed by the assessee in the 
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“actual cost of the plant and machinery* for the purpose of depreciation 
allowance and development rebate. We have perused the order of the 
Tribunal. In our opinion, the Tribunal was right In holding that the 
premium paid for procuring the leasehold rights on the land on which 
the plant and machlneiy was installed, cannot form part of the actual 
cost of the plant and machinery. It is well-settled by now that depreciation 
under section 32 of the Act is not allowable on the cost of the land on 
which building Is erected or plant or machinery is set up. Depreciation 
Is available only on the cost of plant and machinery and the cost of the 
building which does not include the site. (See CIT vs. Alps Theatre (1967) 
65 ITR 377 (SC). The capital expenditure incurred by the asscssee for 
obtaining the 99-year lease of the land cannot stand on a different footing 
than the cost of the land or the site. We are. therefore, of the clear opinion 
that the value of the land or the premium paid for obtaining leasehold 
right for 99 years, which Is regarded as capital expenditure, cannot be 
treated as a part of the cost of the plant and machinery. “Plant and 
machinery" does not Include the site on which it is located. The analogy 
of the expenditure Incurred on’the Installation of the plant and machinery 
or on laying down the foundation for establishing the same, which might 
form pari of the cost of the plant and machinery. Is not applicable to the 
cost of the site or premium paid for obtaining leasehold rights of site on 
which the plant and machinery is Installed. In that view of the matter, 

In our opinion, the Tribunal was fully JusUlled in holding that the premium 
paid by the assessee for procuring the leasehold right over the land on 
which the plant and machinery was installed does not form part of the 
actual cost of the plant and machinery and in rejecting the assessee’s 
claim for depreciation and development rebate thereon. Accordingly, question 
No. 4 is answered in the afrirmatlvc and in favour of the Revenue. 

In the result, all the four questions, referred by the Tribunal are answered 
in the affirmative and in favour of the Revenue. This reference is disposed 
of accordingly. 

In the facts and circumstances of the case, we make no order as to costs. 


(1996) 134 Taxation 377 (Had.) 

IN THE HIGH COURl' OF MADRAS 
(Before Hon'ble Justice Mr. Thnnikkachalam & 

Hon'ble Jusllce Mr. Jayaslmha Babu) 

Tax Case Nos. 319, 688 and 689 of 1982 

Commissioner of Income-tax 
re. 

Tamil Nadu Industrial Investment Corporation Ltd. (No. 1) 

For the Appellant C.V. Rajan 

For the Respondent P.P.S. Janarthana Raja 

Decided on ■ 10-11-1994 
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MCOMB — Amcbmc following mercantile system of scooimting — 
Interest on sticky loans credited to suspense interest account — 
Assesses claiming Interest not taxable — Held, Interest on sticky loans 
accrued and was thus taxable — Interest, commitment charges and 
guarantee commisalon also taxable. 

Income-tax Act. 1961 


FACTS 

The assessee is a State undertaking for the purpose oj providing finance 
for industry with a view to assist industrial development in the State. The 
assessee followed the mercantile system of accounting for the A.Ys. 
1972-73 and 1973-74. In these A.Ts. the assessee credited the amounts 
of Rs. 29,20,176/- and 60,41,528/- respectively to the suspense interest 
account by debiting the accounts of such of these borrowers whose accounts 
were considered 'sticky'. Since the recovery of the principal account itself 
was doubtful of realisation, it was considered not prudent to take credit 
for the interest debited in such accounts as Income of the year. However, 
the rro was of the view that since the assessee was following mercantile 
system of accounting, there was no escape from inclusion of this amount 
as interest income. 

DECISION 

The Interest on 'sticky' advances had accrued according to the mercantile 
system of accounting and the appellant had debited the respective parties 
wllh the Interest. After the close of the accounting year, the appellant, 
without giving up the Interest, which It could have, as a bad debt, did 
not offer it for taxation but carried It to the Interest suspense account. 
Carrying a certain amount which had accrued as Interest without treating 
It as a bad debt or Irrecoverable Interest but keeping it In suspense account 
was repugnant to section 36(l)(vll) read wllh section 36(2) of the I.T. Act. 
The concept of real Income could not be so read as to defeat the object 
and the provision of the statutory enactment. Even If In a given circum¬ 
stance the amount might be taken to the Interest suspense account for 
accounting purposes, that would not affect its taxability as such. The 
Interest on 'sticky' advances was rightly treated as income which had 
accrued lo the appellant. The taxabillly of Interest, commitment charges 
and guarantee commission, came up for consideration before this court 
In the case of the same assessee wherein this court held that all these 
Items are Includible in the total income of the assessee. 

Caaea referred to: 

1. State Bank of Traimncore vs. C1T(1986) Taxation 80 (2) - 37, 158 ITR 
102 (SC) 

2. Kerala Financial Corporation us. Cfr(1994) 121 Taxation 124 (SC), 210 
ITR 129 (SC) 

3. C/T us. Annapurant Veerappan (1992) 111 Taxation 261, 193 ITR 426 
IMad) 
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EDITOR'S ROTE 

There Is another case of Tamil Nadu Industrial Corporation Ltd. (No. 2) 
decided Madras High Court vide Judgment dated 10-10-1995. Since 
the point Involved Is exactly the same but the A.Y. involved Is 1976-77. 
that Judgment has not been reported separately. Further this Judgment 
Is based on the judgment already reported above. 

Full text of the Judgment Is given below: 

JUDGMENT 

(Thantkkachalam, J.) 

In compliance with the direction of the High Court, the Tribunal referred 
the following questions under section 256(2) of the Income-tax Act. 1961, 
for the assessment years 1972-73, 1973-74 and 1974-75 for our 
opinion : 

Assessment year 1972-73 : 

*1. Whether, on the facta and In the circumstances of the case, the 
Appellate Tribunal was right in holding that the Income of Rs. 29,20,176 
credited In the suspense interest account should not be Included In 
the assessee's case for the assessment year 1972-73 ? 

2. Whether the Appellate Tribunal’s view that the method of accounting 
followed by the assessee In crediting the interest In the suspense 
account with reference to sticky loans could be accepted Is sustainable 
In law ?’ 

Assessment year 1973-74 : 

3. Whether, on the facts and In the circumstances of the chse, the 
Appellate Tribunal was right in holding that the Income of Rs. 60,41,528 
credited In the suspense Interest account should not be included In 
the assessee’s case for the assessment year 1973-74 ? 

4. Whether the Appellate Tribunal's view that the method of accounting 
followed by the assessee in crediting the interest In the suspense 
account with reference to sticky loans could be accepted Is sustainable 
In law ?“ 

Assessment year 1974-75 : 

1. Whether, on the facts and in the circumstances of the case, the 
Appellate Tribunal was right in deleting the inclusion of Rs. 43,12,656 
being interest, commitment charges and guarantee commission on 
accrual basis In the assessment year 1974-75 ? 

2. Whether, on the facts and in the circumstances of the case, the 
Appellate Tribunal was right in deleting the Inclusion of Rs. 83,884 
being the Interest accrued on the amounts due on which the assessee 
had obtained court decree for recovery ? 
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3. Whether the Appellate Tribunal's, view that the method of accounting 
followed by the assessce In crediting the Interest In the suspense 
account with reference to the sticky loans could be accepted Is sustainable 
In law ?" 

The assessee Is a State undertaking registered as a company Incor¬ 
porated for the purpose of providing finance for Industry with a view 
to assist industrial development in the State. The assessee followed 
the mercantile system of accounting and the accounting years relevant 
for the assessment }rears 1972-73 and 1973-74 are the financial years 
ending with 31st March. In the assessment years 1972-73 and 
1973-74, the assessee! credited the amounts of Rs. 29,20,176 and 
Ks. 60,41,528, respectively, to the suspense interest account by debiting 
the accounts of such of these borrowers, whose accounts were considered 
“sticky". Since the recovery of the principal amount itself was doubtful 
of realisation. It was considered not prudent to take credit for the 
Interest debited In such accounts as Income of the year. However, the 
Income-tax Officer was of the view that since the assessee was following 
the mercantile system of accounting, there was no escape from Inclusion 
of this amount as interest Income. On appeal, the Appellate Assistant 
Commissioner deleted the addition on the ground that the credit of 
such interest on doubtful debts to the suspense Interest account and 
bringing It In the profit and loss account only when It is realised Is 
also a method which cannot be said to be inconsistent with the 
mercantile system of accounting. ITie Appellate Assistant Commis¬ 
sioner was of the view that the method adopted by the assessee was 
consistent with the practice recognised by the Central Board of Direct 
Taxes and the Reserve Bank of India and was also not Inconsistent 
with the mercantile system of accounting and had been consistent with 
the method regularly followed thereafter by the assessee. Accordingly, 
the Appellate Assistant Commissioner allowed the assessee's claim as 
admissible. However, on ap{)eal. the Tribunal came tp the conclusion 
that verification Is necessary with regard to each Item of sticky loan 
and the interest accrued thereon so as to find our whether the Interest 
credited In the books of account of the assessee is recoverable. For 
this purpose, the Tribunal remitted back this Issue to the file of the 
Income-tax Officer with a direction to consider each Item of the amount 
mentioned under (he head “sticky loan" and decide the Issue, according 
to the evidence available on record. 

For the assessment year 1974-75, the Income-tax Officer brought to 
tax the accrued Interest of Rs. 83,884 being the Interest on two amounts 
for which the assessee had obtained a court decree for recovery. On 
appeal, the Appellate Assistant Commissioner found that the two loans 
under consideration were sticky loans. Following his earlier order for 
the assessment year 1972-73, the Appellate Assistant Commissioner 
held that the amounts credited in the suspense account cannot be 
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taxed In the hands of the assessee on accrual basis. Accordingly, the 
Appellate Assistant Commissioner deleted the addition of Rs. 83,884. 
On further appeal, the Tribunal following Its own order In the case 
of the same assessee In the earlier years remitted back the assessment 
order to the Income-tax Officer for fresh disposal In the light of the 
observation made by It In Us order. So also the Income-tax OlUcer 
brought to tax Rs. 43,12,656 being the Interest, commitment charges 
and guarantee commission on accrual basis In this assessment year. 
On appeal, the Appellate Assistant Commissioner, following his order 
for the earlier assessment year accepted the assessee's claim and on 
further appeal by the Revenue, the Tribunal following Its earlier order 
I.T.A. Nos. 1824 and 1825/(Madras) of 1976-77 for the assessment 
years 1972-73 and 1973-74 dated July 31, 1978, upheld the order 
of the Appellate Assistant Commissioner. 

We have heard learned standing counsel appearing for the Department 
as well as learned counsel appearing for the assessee. The point for 
consideration in these references is whether the Interest accrued on 
the sticky loans in a case where the assessee followed the mercantile 
system of accounting can be Included In t he total Income of the assessee 
for assessment purposes. This question came up for consideration 
before the Supreme Court in State Bank of Trauancore os. CfT (1986) 
158 ITR 102, wherein the Supreme Court has held as under 
(headnote) : 

“The interest on ‘sticky’ advances had accrued according to the mercantile 
system of accounting and the appellate had debited the respective 
parties with the interest. Aflcr the close of the accounting year, the 
appellant, without giving up the Interest, which It could have, as a 
bad debt, did not offer it for taxation but carried It to the ‘Interest 
suspense account'. Carrying a certain amount which had accrued as 
Interest without treating It as a bad debt or Irrecoverable Interest but 
keeping It In suspense account was repugnant to section 36(l)(vll) read 
with section 36(2) of the Income-tax Act. 1961. The concept of real 
Income could not be so read as to defeat the object and the provision 
of the statutory enactment. Even If In a given circumstance, the amount 
might be taken to the Interest suspense account for accounting purpose, 
that would not affect Its taxability as such. The Interest on ‘sticky’ 
advances was rightly treated as Income which had accrued to the 
appellant." 

This view was followed by the Apex Court in another decision In Kerala 
Finance Corporation vs. CIT (1994) 210 ITR 129. This court also had an 
occasion to consider a similar question In CIT vs. Annapuranl Veerappan 
(1992) 193 ITR 426, wherein this court following the decision of the 
Supreme Court in State Dank of Travancore vs. CIT (1986) 158 ITR 102 
held that interest accrued on sticky loans where the assessee followed 
the mercantile system of accounting is includible in the total income of 
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the assessee for assessment purpose. Thus, in view of the decisions cited 
supra, we hold that the order passed by the Tribunal in remitting back 
this issue to the Income-tax Ofllcer for fresh disposal on verification of 
facts appears to be incorrect. The taxability of Interest, commitment 
charges and guarantee commission, came up for consideration before this 
court in T.C. Nos. 688 and 689 of 1982 for the assessment years 1972- 
73 and 1973-74 in the case of the same assessee wherein this court held 
that all these items are Includible in the total Income of the assessee. 
This was also in accordance with the decision in CIT vs. Annapurani 
Veerappan (1992) 193ITR 426 (Mad). Accordingly, we answer the questions 
referred to us in all the references in the negative and in favour of 
Department. Counsel's fee is fixed at Rs. 1,000. 


(1996) 134 Taxation 382 (Raj.) 

IN THE HIGH COURT OF RAJASTHAN 
(Before Hon'ble Justice Mr. B.R. Arora & 

Hon’ble Ju.stlce Mr. B.J. Shethna) 

D.B.l.T. Reference No. 62 of 1995 

Commissioner of Income-tax 
vs. 

Chandra Singh &: Sons 

For the Appellant Sandeep Bhandawat 

For the Respondent ManoJ Bhandaii 

Decided On : 22-11-1995 

BUSINESS EXPENDITURE — Assessing Officer disallowing unpaid sales 
tax liability at the close of the year but paid in subsequent year within 
the time allowed by sales tax authorities — Held, Proviso to Section 
43B Inserted by Finance Act 1987 was explanatory in nature and 
retrospective in operation — Expenditure allowable. 

Income-tax Act, 1961 — Section 43B. 

Proviso to Section 43B inserted by Finance Act, 1987. 

FACTS A DECISION 

The AY. Involved is 1986-87. The only issue involved was about the 
interpretation of the Proviso added to Section 43B Inserted by Finance 
Act. 1987 w.e.f. 1-4-1988. At the close of the year there was outstanding 
balance of sales-tax payable. This sales tax was paid after the close of 
the year but within the time allowed by Sales-tax Act. The Revenue 
disallowed the expenditure holding that the proviso was applicable to AY. 
1988-89 onwards. The Hon'ble Court held that the Proviso was only 
explanatory and clarlllcatory in nature and thus was retrospective in its 
operation. Ihe claim of the assessee was allowed. 
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Case referred to: 

err os. Achal Doss DhanrqJ (Raj) 

EDITOR'S NOTE 

The Rajasthan High Court has decided in the case of CIT os. Usha 
Prestressed & Allied Industries in D.B.I.T. Reference No. 65 of 1995 dated 
22-11-1995 on the same issue as above. Since no other point Is involved, 
this case is not being reported. 

Full text of the Judgment la given below: 

JUDGMENT 

(B.R. Arora, J.) 

The Tribunal, Jaipur Bench, Jaipur for the asst. Yr. 1986-87 referred the 
following question of law under s. 256(1) of the Act for the opinion of the 
High Court : 

‘Whether, on the facta and in the circumstances of the case, the Tribunal 
was legally Justified In holding that the outstanding sales-tax amounting 
to Rs. 52,26S is not disallowable under s. 43B of the Act as the same 
was paid before the due date of return filing whereas the amendment 
to that effect came into force w.e.f. 1st April, 1988 only?' 

2. The material facts on the basts of which the above question of law is 
to be decided is similar to those in OD IT Ref. No. 9/92, CIT vs. Achaldass 
DhanrqJ decided on 27th March, 1995 (reported at (1995) 128 CTR (Raj.) 
325). The question referred for the opinion of the High Court is identical 
with the question which were referred in DB IT Ref. No. 9/92. While 
answering the reference in DB IT Ref. No. 9/92 this Court held that: 

The Tribunal was Justified in directing that the amount of unpaid Sales- 
tax liabilities to the last date of previous year could not be disallowed 
if it is found to have been paid subsequently, within the time allowed 
under the relevant Sales-tax Act. The proviso to s. 43B for that purpose 
is to be interpreted as clarlflcatoiy and applicable to the assessment 
years from 1984-85 to 1987-88.’ 

3. For the reasons given In DD IT Ref. No. 9/92 (supra) decided on 27the 
March, 1996, the question referred to also answered in favour of the 
assessee and against the Revenue. 

4. Consequently, the reference Is answered in favour of the assessee and 
against the Revenue and it is held that the Tribunal was Justified in holding 
that the outstanding sales-tax amounting to Rs. 52.268 is not disallowable 
under s. 43B of the Act as the same was paid before the due date of return 
filing whereas the amendment to that effect was made on 1st April, 1988 
is retrospective and is applicable to the as.sessment year is question, i.e., 
1986-87. 
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(1986) 134 Taxation 384 (Qi^.) 

IN THE HIGH COURF OF GUJARAT 
(Before Hon'ble Justice Mr. Rnjesh Balia & 

Hon'ble Justice Mr. M.S. Shah) 

I.T. Reference No. 90 of 1983 

Parshuram Pottery Works Co. Ltd. 
vs. 

Commissioner of Income-tax 

For the Appellant B.J. Shelat 

For the Respondent D.A. Mehta, R.K. Patel and B.D. Karla 

Decided on : 27-9-1995 

BUSINESS EXPENDITURE — Revenue disallowing expenditure on gneat 
house — CIT(A} allowing part of the expenditure — Both Revenue and 
asseasee filing appeal before the Tribunal — Revenue's appeal die- 
missed and aasessee's appeal allowed In full — Assessee's appeal 
accepted by revenue but filing reference against its own appeal — 
Held, since the decision In the case may be inconsistent with the 
result in respect of the Judgment accepted by the revenue which is 
not challenged, reference cannot be answered ~ Further held, material 
on record also insufficient. 

Income-tax Act. 19GI — Sections 37(4) and 256, 

FACTS & DECISION 

From the papers received from the Tribunal and the paiier prepared we 
find that except the facts disclosing statement of fact sufficient material 
has not been placed before this court for deciding the aforesaid issue. 
This Is not sufficient to decide the question referred to the court except 
to dwell on general principles relating to liability of expense.s. Apart from 
the aforesaid InsufTlclcnry of material, the court found from the statement 
of facts that while ITO has disallowed in toto the expenses claimed by 
the assessee In respect of expenses at Thangad, Bombay and Wankaner, 
the CIT(A) has allowed the claim of the assessee in part to the extent of 
Rs. 15,988/-. The Tribunal allowed the claim of the assessee In toto from 
which It appears that while the appeal of (he assessee had been allowed, 
the appeal of the revenue had been dismissed. Therefore, a decision on 
the question referred to the court Is likely to result In Inconsistent result 
with respect to very same Issue relating to part of the claim governed by 
the reference and part of the claim not challenged. In these circumstances, 
the court declined to answer (he question of law referred to It. 

Case referred to: 

err us. Ahmedabad MJg. & Calico Printing Co. Ltd. (1993) 115 Taxation 
251 IGuJ.) (1992) 197 ITR 538 (GuJ): IG 17U. 1477 
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Full text of the Judgment le flTen below : 

JUDGMENT 

The Instance of the Revenue, the Tribunal has referred the following 
question of law arising out of Its order In ITA No. 916/Ahd/81 dt. 24th 
May, 1982 for he opinion of this Court: 

“Whether, on the facts and In the circumstances of the case, the 

Tribunal was right In law In coming to the conclusion that the ex^nses 

Incurred by the assesses for maintaining guest houses at Thanagadh, 

Bombay and Wankaner were allowable under s. 37(4) of the Act 7* 

2. From the papers received from the Tribunal and the paper book prepared 
we And that except the facta disclosing stalcinent of fact, sufficient material 
has not been placed before this Court for deciding the aforesaid issue. 
This Is not sufAcient to decide the question referred to us except to dwell 
on general principles relating to Itabiilly of expenses claimed on account 
of accommodation maintained by the assessee. Wliether such accommo¬ 
dation maintained by the assessee can be treated to be a guest house 
or accommodation In the nature of guest (sic) can be allowed under s. 
37(4) was the question raised before the Tribunal. The principles governing 
liability of cxfienses claimed by the assessee In respect of accommodation 
maintained by him are stated In a decision of the Gujarat High Court In 
the case of CIT vs. Ahmedabad-Mfg. & Calico Printing Co. Ltd. (1992) 197 
ITR 538 (GuJ) : TC 17R. 1477, Apart from the aforesaid InsufAclency of 
material, we And from the statement of facts that while ITO has disallowed 
In toto the expenses claimed by the assessee In respect of expenses at 
Thanagad, Bombay and Wankaner, the Crr(A) has allowed the claim of 
the assessee in part to the extent of Rs. 15,988. Aggrieved by that order 
of the ITO, the assessee and Hie Revenue had Aled appeals before the 
Tribunal to the extent of failure. The Tribunal allowed the claim of the 
assessee In loto from which It appears that while the appeal of the assessee 
had been allowed, the appeal of the Revenue had been dismissed. A 
reference has been asked only In respect of decision In one of the appeals, 
namely, ITA No. 916/Ahin/61, No reference application appears to have 
been made In respect of any other appeal which was disposed of by the 
Tribunal against tlie order of CIT, I.e., to say, this reference application 
pertains to only part of the claim governed by ITA No. 9I6/Ahm/81. The 
decision of the Tribunal In respect of the other appeals remains final, 
'nicrefore. a decision on the question referred to us Is likely to result in 
Inconsistent result with respect to very same Issue relating to part of the 
claim governed by the reference and part of the claim not challenged. In 
these circumstances, we decline to answer the question of law referred 
to us. 
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(1096) 134 Taxatloa 336 (Dal.) 

IN THE HIGH COURT OF DELHI 
(Before Hon'ble Jtiatlce Mr. Y.K. Sabharwal & 
Hon'ble Justice Mr. D.K. Jain) 

S.T.R. 3/1985 

Commlsaloner of 8oles*tax 


Delhi Tnmapdit Coiporatloa 


For the Appellant J.R. Oeal 

For the Respondent Waxir Singh 

Delivered on 2-7-1996 

DELHI 8ALBS-TAZ ACT — Aaaasa a a formed under Road Transport 
Corporation Act, 1060 — Assessee (DTC) selling Its old buses — Sales- 
tax OfHoer creating demand on sales of old buses holding that the 
sales were In the normal course of Its business actleltp — Assessee 
challenging the action of the 8ales-tax Officer — Held, sale of old 
buaee and nnserrlceable Items not Incidental or ancillary to any trade 
or conunerce carried on hy DTC — DTC not a dealer — No sales- 
tax leviable. 


Delhi Sales-tax Act — Section 2(c) & 2(e) 

PACTS 


The Delhi Transport Corporation (DTC) came Into existence under the Road 
Transport Act, 1950. Periodically the DTC disposed of worn out, unservice¬ 
able buses, motor parts and other unserviceable andtor scrap material 
includirtg electrical goods. During the A.Y. 1975-76 the Sales-tax Officer 
created an additional tax demand ofRs. 1,64,049 holding that the sale of 
these items was tpade by DTC in normal course of Its business activity. 
The gross turnover for the sale of such items was about Rs. 17,07,117. On 
appeal, the Tribunal after examintri^ the provisions of Sales-tax Act observed 
that a person is not a dealer unless he carries on business of selling of 
goods. Considering the objects of establishing DTC and various decisions 
it held that sale of unserviceable goods, scrap or Junk by DTC cannot be 
said to be business. The buses and ancillary items purchased were not wUh 
the Intention of reselling but only to use them to carry out or execute the 
Job assigned to It. In view of the cotiflkting Judgments of different courts, 
the Tribunal referred the matter to the High Court for Its opinion. 

DECISION 


The general principle is that to construe business commercial activity must 
be carried on with the object or Intention of making profit. Whether such 
object is ultimately achieved or not Is a dlOerent matter. However as is 
seen from the deflnltloa of business the element of profit making has been 
excluded. Therefore, while considering the question posed to before us. 
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the fart that profit making element was present when DTC conducted sale 
of the aforesaid Items would be immateilal and Irrelevant. In 53 STC 329 
the Orissa High Court In the case of State of Ortsaa vs. Orissa Road 
Transport Company Ltd. held that while disposing of spares and scrap the 
said transport company in which the State of Orissa had major Interest, 
was not carrying on business and the assessee could not be treated as 
a dealer in respect of such transactloiu. In view of direct pronouncement 
of High Court (27 STC 423) approved by the Supreme Court (31 STC 426) 
dealing with the case of Transport Corporation like the assessee, herein, 
to our mind, the questions referred for our opinion deserve to be answered 
against the revenue, by following the direct decision and not relying upon 
some observations made in decision relating to the Railways which on first 
blush apiiear to be in favour of revenue. We may, also, refer to the decision 
of Madhya Pradesh High Court In Madhya Pradesh State Road Transport 
Corporation vs. Corruntsstoner of Sales-tax(98 STC 320). In the said decision 
the transport corporation was held to be a ‘dealer’ assessable to sales- 
tax while conducting sales of unserviceable materials like tyres, tpbes, 
spare parts, etc. Reliance was placed by the High Court upon the decision 
of the Supreme Court In Burmah Shell OU Co. and It was held that de Anltlon 
of expression ’business' in Madras General Sales-tax Act after amendment 
and amended definition of business in Madhya Pradesh Act is more or 
less similar. We express our respectful disagreement with the decision 
of Madhya Pradesh High Court. We may note that the said decision does 
not refer to the fact that In Burmah Shell OU Co.’s case, considering the 
case of similar definition of ’business’ In Andhra Pradesh, the Supreme 
Court afllrmed the Andhra Pradesh High Court decision in 27 STC 42 which 
squarely dealt with the question as to whether Transport Corporation was 
a dealer or not. 'The decision of Bombay High Court in Controller of Stores, 
Central Railways vs. Commissioner of Sales-tax. Maharashtra State (99 STC 
222) would not be applicable as it deals with the case of Railways. 

In view of the aforesaid discussion, both the questions were answered in 
the affirmative l.e. in favour of the assessee and against the the Revenue. 

Cases referred to : 

1. District control of Stores Northern Ralwaly. Jodhpw, vs. The Assistant 
Commercial Taxation Officer, 37 STC 423 (SC), 

2. State ofOiifarat vs. Ralpw Manufacturing Co. Ltd. 19 STC 1 (SC) 

3. State of Andhra Pradesh vs. M/s Abdul Baskshl A Bros. 15 STC 644 
(SC) 

4. Commissioner qf Sales-tax, Madhya Pradesh, Indore vs. Ram Dulare 
Ballcrtshan A Bros., 14 STC 202 

5. State of Mysore vs. Bengal Woollen. Cotton A Silk Co., 13 STC 106 

6. Andhra Pradesh Road Transport Corporation, Hyderabad vs. Commer¬ 
cial Tax Officer, Hyderabad, 27 STC 42 (AP) 
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7. Deputy ConurUsmioner qf Commercial Taxes, Coimbatore Diision, Co8n- 
batore vs. Sri Thirumagal Mills LL 20 STC 287 (Mad.) 

6. The Hyderabad Asbestos Cement Products LULA Another vs. The Stale 

qf Andhra Pradesh A Others, 30 STC 26 (AP) 

9. Member. Board qf Revenue. West Bengal vs. Controller qf Stares. 
Eastern Raihuay, Calcutta, 74 STC 5 (SC) 

10. State of Andhra Pradesh vs. Andhra Pradesh State Road Transport 
Corporation, 74 STC 336 (AP) 

11. State of Orissa vs. Orissa Road Transport Company Ltd.. 53 STC 329 
(Orlas) 

12. Madhya Pradesh State Road Transport Cmporatlon vs. Commissioner 
of Sales-iax, 08 STC 320 (MP) 

13. Controller of Stores, Cebtral Railways vs. Commissioner of Sales-tax, 
Maharashtra State, 99 STC 222 (Bom.) 

Poll text of the Judgment la glren below : 

JUDGMENT 

(Y.K. Sabharwal, J.f 

Delhi Tranaport Corporation (for abort ‘DTC) came Into exlatence under 
the Road Transport Corporation Act. 1950. Periodically the DTC disposed 
of worn out, unserviceable buses, motor-parts and other unserviceable 
and/or scrap material Including electrical goods. During the assessment 
year 1975-76, the Sales Tax Olllcer by assessment order dated 30th March 
1982 created an additional tax demand of Rs. 1,64,049/- holding that 
the sale of these Items was made DTC in normal course of ils business 
activities. The gross turnover for the sale of such Items was about Rs. 
17,07,117/-. In the appeal filed DTC before the Tribunal the following 
two points were raised:- 

(1) Whether the sale of the old and unserviceable Items could be 
regarded as connected with or Incidental or ancillary to any trade 
or commerce If at all carried on by the DTC ? 

(li) Whether the sale transactions by reason of their being voluminous 
pro-pric vigore would bring the Corporation within the definition 
of a ‘dealer’? 

The Tribunal after examining the provisions of Delhi Sales Tax Act (for 
short ‘the Act') In particular Section 2(c) defining ‘business' and Section 
2(e) defining 'dealer', observed that a person Is not a dealer unless he 
carries on business of selling goods. Considering the objects or establishing 
DTC and various decisions including the decision of the Supreme Court 
In State of Tamil Nadu vs. Butmah Shell Oil Co. Ud., 31 STC 426 (SC) the 
Tribunal held that the sale of unserviceable goods, scrap or junk by DTC 
cannot be said to be ‘business' defined in Section 2(c) of the Act because 
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It U not the pre-dominant or primary object of DTC. It held that the goods 
purchased by DTC In the shape of buses, tools and ancUlaiy Items or other 
articles In the way of rendering the transport service were not purchased 
with the Intention of reselling them but only to use them to carry out 
or execute the job assigned to It. The Tribunal came to the conclusion 
that the sale of these articles aAer use as and when rendered unserviceable 
may be considered to be Incidental or ancillary to the main activities of 
the Corporation but the main activity being only a form of service and 
not business or commerce, the incidental or ancillary adventure cannot 
come within the dellnlUon of ‘business'. The DTC was held not to be a 
dealer and thus not liable to pay sales tax on the sale proceeds of the 
aforesaid Items. Noticing that there Is some conflict between two decisions 
of the Supreme Court, one. in the case of Burmah Shell Oil Co. Ltd and 
the other in the case of District Controller of Stores Northern Railway, 
Jodhpur vs. The Assistant Commercial Taxation Officer, 37 STC 423 (SC) 
and that there Is no reported case of this court, the Tribunal felt that 
It would be expedient that the question of law be aulhoritatlvely decided 
by this court and has thus referred for the opinion of this court the following 
questions: 

1. Whether on the facta and in the circumstances of the case, the 
Tribunal Is right In holding that in providing transport facilities 
to the people In Union Territoiy of Delhi and outside, the Delhi 
Transport Corporation is rendering service and not carrying on 
a commercial activity ? - 

2. Whether on the facts and in the circumstances of the case, the 
Tribunal. Is right in holding that the sale of scrap Including old 
and unserviceable buses, spare parts and other material or 
equipment by DTC despite that such sales are made repeatedly 
and in a larger amount is not in the nature of business activity 
and, therefore, not a ‘dealer* liable to sales tax ? 

In order to answer the aforesaid questions It may be useful to bear in 
mind the object of establishing the Road Transport Corporation which Is 
provided In Section 3 of Road Transport Corporation Act. 1950. The object 
is mainly the desirability of extending and improving the facilities for road 
transport and for providing an elllclent and economical system of road 
transport services in particular area. The dominant object is to provide 
service to the commuters. Under Section 30 of this Act the profits are 
required to be utilised as may be spccined by the State Government for 
the provision of amenities to the passengers, utilising the road transport 
service, welfare of labour employed by the Corporation and for such other 
purposes as may be prescribed with the previous approval of the Central 
Government. The Corporation is not authorised except with the previous 
approval of the government to maufacture or maintain an}rthtng which 
is not required directly or Indirectly for use for the purpose of undertaking 
of the Corporation. It also cannot provide any service for or repair any 
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vehicle which does not belong to the Corporation or Is not used dlrectfy 
or Indirect^ for the purpose of the undertaking. Hie Corporation also 
cannot purchase any vehicle for the purpose of sale to another person 
nor can it sell or supply to any person lubricants, spare parts, equipment 
or accessories. The Corporation is also not authorised to let vehicles on 
hire for the carriage or passengers or goods except as express^ provided 
for under this Act The relevant provlalons of this Act may be reproduced 
as under 

*18. It shall be the general duty of a Corporation so to exercise Its 
powers as progressively to provide or secure or promote the provision 
of an efficient, adequate, economical and properly co-ordinated system 
of road transport service in the State or part of the State for which 
It Is established and in any extended area. 

19(1) Subject to the provisions of this Act, a Corporation shall have 
power 

(a) to operate road transport services In the State and In any extended 
area; 

(b) to provide for any ancillary service; 

(c) to provide for Its employees suitable conditions of service Including 
fair wages, establishment or provident fund, living accommoda¬ 
tion, places for rest and recreation and other amenities; 

(d) . 

(e) . 

(2) Subject to the provisions of this Act, the powers conferred by sub¬ 
section (1) shall Include power - 

a) to manufacture, purchase, maintain and repair rolling slock, 
vehicles, appliances, plant, equipment or any other thing required 
for the purpose of any of the activities of the Corporation referred 
to In sub-section (1). 

Explanation - In this clause the expression ’maufacture* does not 
Include the construction of the complete unit of a motor vehicle 
except for purposes of experiment or research; 

b) to acquire and hold such property, both movable and Immovable 
as the Corporation may deem necessary for the purpose of any 
of the said activities, and to lease, sell or otherwise transfer any 
property held by It; 

c) . 

d) . 

e) to authorise the disposal of scrap vehicles, old tyres, used oils, 
or any other storra of scrap value; 

1) to enter Into and perform all such contracts as may be necessary 
for the performance of Its duties and the exercise of its powers 
under the Act; 
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g] to purchase vehicles of such type as may be suitable for use in 
the road transport services operated Iqr the Corporation; 

h) to purchase or otherwise secure tqr agreement vehicles, garages, 
sheds, ofUce buildings, depots, land, workshops, equipment, tools, 
accessories to and spare parts for vehicles, or any other article 
owned or possessed by the owner of any other undertaking for 
use thereof by the Corporation for the purposes of its undertaking; 

1 ) . 

J) . 

k) . 

l) . 

m) with the prior approval of the State Government to do all other 
things to facilitate the proper carrying on of the business of the 
Corporation, 

(3) Nothing In this section shall be construed as authorising a Corporation 
except with the previous approval of the Stale Government - 

I. to manufacture or maintain anything which is not required directly 
or indirectly for use for the purpose of the undertaking of the 
Corporation or to repair, store, or provide any service for, any 
vehicle which does not belong to the Corporation or is not used 
directly or indirectly for the purpose of its undertaking; 

II. to purchase any vehicle for the purpose of sale to another person; 

III. to sell or supply to any person lubricants, spare parts, or equipment 
for or accessories to vehicles; 

Iv. to let vehicles on hire for the carriage of passengers or goods except 
as expressly provided by or under this Act. 

(4) . 

(5) . 

( 6 ) .* 

For facility of reference we may also reproduce Section 2(c) and (e) of the 
Act as under 

*2(c) ‘business* includes - 

(i) any trade, commerce or manufacture or any adventure or concern 
In the nature of trade, commerce or manufacture whether or not such 
trade, commerce, manufacture, adventure or concern Is carried on with 
a motive to make gain or profit and whether or not any gain or profit 
accrues from such trade, commerce, manufacture, adventure or concern; 
and 

(il) any transaction in connection with or Incidental or ancillary to, 
such trade, commerce, manufacture, adventure or concern; 

(e) ‘dealer’ means any person who carries on business of selling gocxls 
In Delhi and incltides - 
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(I) the Central Oovernment or a State Oovernment carxylnj on auch 
buatneM: 

(II) an Incorporated society (Including a co-operative society), club or 
association which sells or supplies goods, whether or not In the course 
of business, to Its members for cash or for deferred payment or for 
commission, remuneration or other valuable consideration; 

(III) a manager, factor, broker, commission agent, del credere agent, 
or any mercantile agent, by whatever name called, and whether of the 
same description as hereinbefore mentioned or not, who sells goods 
belonging to any principal whether disclosed or not and 

(Iv) an auctioneer who sells or auctions goods belonging to any principal 
whether disclosed or not and whether the offer of the Intending 
purchaser Is accepted by him or by the principal or a nominee of the 
principal;* 

lire general principle Is that to construe business, commercial activity 
must be carried on with the object or Intention of making profit. Whether 
such object Is ultimately achieved or not Is a different matter. However, 
as seen from the definition of ‘business* the element of profit making has 
been excluded. Therefore, while considering the questions posed before 
us, the fact that profit making element was present when DTC conducted 
sale of the aforesaid items would be immaterial and Irrelevant. 

We will now consider various decisions relevant for the purpose. 

The first decision to be taken note of is that of Supreme Court in State 
of Ciifarat vs. Raipur Mam^facturtng Co. Ltd. 19 STC 1 (SC). In that case 
the Apex Court considered the provisions of Bombay Sales Tax Act, 1953. 
The question was about the taxabili^ of old containers—cans, boxes etc, 
discarded stores, machinery and iron scrap, miscellaneous discarded Items 
such as cotton ropes, chlndis (rags) etc and certain other items which 
are not presently relevant for our purposes. The question Involved was 
whether on the facts and In the circumstances of the case the Tribunal 
was correct in holding that the applicants were liable to be taxed on the 
sale of stores and machinery and other sundry articles. It was answered 
in the negative In favour of assessee by the High Court and the State of 
Gujarat had appc£iled to the Supreme Court. It may be noted that the 
expression 'business' was not defined In the Bombay Act. However, the 
expression 'dealer' was defined In section 2(6) of the said Act as meaning 
any person who carries on the business of selling goods In the State of 
Bombay, whether for commission, remuneration or otherwise...’. The 
Supreme Court noticed Its earlier decision in the case of State of Andhra 
Pradesh vs. M/s. Abdul Babphl and’Bros 15 STC 644 (SC) holding that 
a person to be a dealer must be engaged In the business of buying or 
selling or supplying goods and held that the expression 'business' though 
extensively used In the Taxing statutes. Is a word of Indefinite Import 
In taxing statute. It is used In the aegse of an occupation or profession 



A. ei 


Vd. iiaiispuii. uotpOtaUon (Uel.) 


393 


which occupies the time, attention cmd labour of a person, normally with 
the object of making proflt To regard an activity as business there must 
be a course of dealings, either actually continued or contemplated to be 
continued with a proflt motive, and not for sport or pleasure. Whether 
a person carries on business in a particular commodity must depend upon 
the volume, frequency, contlnultyand regularity of transactions of purchase 
and sale In a class of goods and the transactions must ordinar% be entered 
Into with a proflt motive. By the use of the expression “profit motive* It 
Is not Intended that profit must In fact be earned. The Supreme Court 
also held that where a person In the course of carrying on a business 
Is required to dispose of what may be called as fixed assets or as discarded 
goods acquired In the course of the business, an inference that he Intended 
to carry on the business of selling his fixed assets or discarded goods 
would not ordinarily arise. The decisions of various High Courts holding 
the seller not to be a 'dealer' were cited with approval including the decision 
In the case of Commissioner of Sales Tax, Madhya Pradesh, Indore vs. Ram 
Dulare Balkishan and Bros, 14 STC 202. wherein a transport operator who 
sold unserviceable trucks, car tyres etc was held not to be a dealer even 
though activity was ‘continuous, serious and large* and Stale of Mysore 
us. Bengal Woollen, Cotton and Silk Co. 13 STC 106 where the assessee, 
a manufacturer of textiles who sold unserviceable goods like waste cotton, 
scrap Iron, worn out and broken parts of machlneiy, old paper and tubes 
was held not to be a dealer. After noticing these cases the Supreme Court 
held that to attribute an Intention to carry on business of selling goods 
It Is not sufficient that the assessee was carrying on business In some 
commodity and he disposes of for a price articles discarded, surplus and 
unserviceable. The Supreme Court held that a person who sells goods which 
are unserviceable or unsuitable for his business does not on that account 
become a dealer in those goods unless he has a Intention to cany on the 
business of selling those goods. Regarding a subsidiary product which 
Is turned out In a factory regularly and continuously and Is being sold 
from time to time, the Supreme Court held that an Intention to carry on 
business In such subsidiary product may be reasonably attributed to the 
company. But that is tne aspect with which we are not concerned in the 
case in hand. Thus, the law, as It stood when there was no definition 
of ‘business' In the taxing statute, was that the Intention of the assessee 
to carry on the business of selling goods was to determine the taxability 
or otherwise of the goods In question. In the present case, however, we 
are concerned with a Statute which defines the expression ‘business' as 
reproduced hereinbefore. 

The provisions of Andhra Pradesh General Sales Tax Act containing 
definition of ‘business', almost similar to the definition of ‘business’ as 
In the Act, came up for consideration before a Division Bench of Andhra 
Pradesh High Court In Andhra Pradesh Road Transport Corporation, 
Hyderabad us. Commercial Tax Ojjker, Hyderabad, 27 STC 42. After 
noticing the object of Andhra Pradesh State Road Transport Corporation 
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constituted under Road Transport Corporation Act, 1950, namely to provide 
or secure the provision of an eOlclent, adequate, economical and property 
co-ordinated system of road transport in the State, the High Court held 
that the State Corporation could not be held to be canylng on business 
of selling the discharged vehicles or other scrap which has come Into Its 
possession In the course of Its activities. The High Court relied upon the 
decision of the Supreme Court in JRalpur Manq/acturlnp case for coming 
to the conclusion that a person who sells goods which are unserviceable 
or unsuitable for his business does not on that account become a dealer 
In those goods unless he has intention to cany on the business of selling 
those goods. It seems that the High Court came to the conclusion as it 
did In view of absence of Intention of the Transport Corporation to carry 
on the business of selling discarded vehicles and other scrap. 

The aforesaid decision was considered by the Supreme Court In the case 
of Burmah Sh^l (supra). The Supreme Court was considering the provisions 
of Madras General Sales Tax Act, 1959 and the transactions effected before 
the amendment of deflnitlon of ‘business' In 1964 and the transaction/ 
sales conducted after Slst August 1964 the dale with effect from which 
the definition of the expression ‘business' was amended. Under 1959 Act 
Section 2(d) provided, 'business' includes any trade, commerce or 
manufacture or any adventure or concern In the nature of trade, commerce 
or manufacture, whether or not any profit accrues from such trade, 
commerce, manufacture, adventure or concern;' After amendment of 1964 
the definition of ‘business' was as under : 

'‘business' Includes - (1) any trade, commerce or manufacture or any 
adventure or concern In the nature of trade, commerce or manufacture, 
whether or not such trade, commerce, manufacture, adventure or 
concern is carried on with a motive to make gain or profit and whether 
or not any profit accrues from such trade, commerce, manufacture, 
adventure or concern; 

(11) any transaction In connection with, or Incidental or ancillary to, 
such trade, commerce, manufacture, adventure or concern.* 

The question about the taxability of sales effected during two periods. One 
for the period from 1st April to Slst August 1964 and the second for period 
from 1st September 1964 to Slst March 1965, came up for consideration 
before the Supreme Court. The goods sold were advertisement material, 
canteen sales and scrap. One of the questions which came up for consideration 
before Supreme Court was whether the word 'such' in sub clause (11) of 
clause (d) of Section 2 refers to the trade etc defined In sub-clause (1). 
Similar Is the provision In Delhi Sales Tax Act. Before the Supreme Court, 
one of the decisions cited was of Madras High Court in Deputy Commissioner 
of Commerctat Taxes, Coimbatore Diuistan, Coimbatore us. Sri Thirumagal 
Mills Limited., 20 STC 287, holding that fair price shop which the assessee, 
a spinning mill manufacturing yam, had opened to make available to Its 
workmen sale of commodities at fair prices could not be said to be canylng 
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on business of selling commodities in a fair price shop in a trade or 
commercial sense even If proflt accrued to It and it was, therefore, with 
reference to the fair price shop, not a dealer within the meaning of the 
Act. This decision was not approved by the Supreme Court holding that 
the said decision has not taken note of the word ‘such’ in the second sub- 
clause, which, in the view of the Supreme Court, Imports by reference 
the definition In sub-clause (1) into that of sub-clause (11), The Supreme 
Court cited with approval decision of Andhra Pradesh High Court In the 
case of The Hyderabad Asbestos Cement Products Limited and another us. 
The State of Andhra Pradesh and others. 30 STC 26 where similar question 
came up for consideration on the analogous provision of Andhra Pradesh 
Sales Tax Act, The High Court, in view of the definition of ‘business' as 
amended by Amendment Act of 1966, held that proof of profit motive Is 
unnecessary to constitute ‘business’ and the transaction of supply of food 
and drink to the workmen of the Canteen maintained by the assesses In 
pursuance of the Factory Act and the Rules, were sales and constituted 
‘business' for the purpose of the Act. The Supreme Court held that the 
view adopted in Hyderabad Asbestos by the Andhra Pradesh High Court 
Is in consonance with the definition of ‘business'. 

Dealing with the aforesaid aspect and the case of Hyderabad Asbestos, 
learned counsel for the assessee submitted before the Supreme Court that 
the very two learned Judges of the Andhra Pradesh High Court had earlier 
rendered a decision In Andhra PradeshTransport Corporation's case (supra) 
which is in conflict with the Hyderabad Asbestos Cement's case in which 
the former case was neither referred to nor distinguished by learned 
Judges. The Supreme Court held that this comment was (he result of an 
Insufficient appreciation of what was decided In Andhra Pradesh Transport 
Corporation's Case because In the said case the assessee was not a 'dealer' 
and consequently a seller of scrapped vehicles and other scrap was not 
liable to be assessed. The Supreme Court also noticed that in Andhra 
Pradesh Transport Corporation's case it was pointed out at the very outset 
that in view of the pronouncements of the Supreme Court, the Andhra 
Pradesh State Road Transport Corporation which Is primarily constituted 
to provide an efficient, adequate, economical and properly co-ordinate 
system of Road transport service, could not be held to be a dealer carrying 
on the business in old and scrapped vehicles and other scrap and it could 
not be assessed to sales tax. The Supreme Court further held that the 
Commercial Tax Officer was not, therefore, right In holding the Andhra 
Pradesh State Road Transport Corporation as a dealer. In respect of the 
sale of scrap etc by Burmah Shell Co. Ltd. l.e. the assessee before the 
Supreme Court, it was held that the sale was connected with the business 
of the assessee company and the Supreme Court further held that the 
assessee being an oil company has to use oil drums, hose pipes etc as 
part of its trading activity and any sale of these unserviceable goods as 
scrap is a transaction connected with its trade or commerce. Dealing with 
Raipur Manifacturlng Co's case the Supreme Court noticed that the said 



396 


TAXATION REPORTS 


[V01.1S4 


decision was rendered since at the relevant time Bombay Sales Tax Act 
was analogous to Madras Sales Tax Act prior to Its amendment in 1964. 
Hie Supreme Court thus held that the sale of scrap etc for the period 
prior to 1st September 1964 was not taxable but the said materials were 
taxable for the sales for the period firom 1st September 1964. 

From what is stated above It is clear that for the period after amendment 
of expression ^> 0010000 ' the Supreme Court held, considering the nature 
of activities being carried on by Burmah Shell, that It was a ‘dealer' and 
further held the turnover to be taxable but at the same time considering 
the object of Andhra Pradesh State Road Transport Corporation and Road 
Corporation Act, 1950, the decision of the High Court In A.P. Stale Road 
Dransport Corporation us. Commercial Tax Officer, 27 STC 42, was approved 
by Supreme Court In spite of the fact that the deflnlUon of the expression 
‘business' which was considered by Andhra Pradesh High Court In 27 STC 
42 was similar to the deflnitlon of expression 'business' In Madras Sales 
Tax Act after Its amendment In 1964. In the present case, we are concerned 
with the assessee whose objects are almost similar to Andhra Pradesh 
State Road Transport Corporation and which has also been set up under 
Road Corporation Act, 1950. 

On behalf of the Revenue strong reliance has. however, been placed on 
a later decision of the Supreme Court In the case of The District Controller 
of Stores, Northern Railway, Jodhpur vs. The Assistant Commercial Taxation 
Officer and another, 37 STC 423 (SC). In this decision the Apex court held 
that the activity of Railways In the selling of unserviceable material and 
scrap Iron etc would be ‘business' within Section 2 of Rajasthan Sales 
Tax Act, 1954 as Introduced with retrospective effect by the Rajasthan 
Taxation Laws (Amendment) Act, 1965. The Supreme Court held that since 
the Railways Is concerned with the activity of transportation and Is engaged 
in commerce within the meaning of clause (1) of the definition of ‘business’ 
and that the sale of unserviceable material and scrap iron etc Is transaction 
in connection with or anclUaiy to such commerce within clause (2) of that 
dennition. The decision In the case of Burmah Shell Co. (supra) has not 
been noticed in this decision. The nature of the activities being carried 
on by Railways have also not been noticed. If the nature of the activities 
of Railways had been noticed and had been found to be similar to that 
of the Transport Corporation by the Supreme Court and It had come to 
the conclusion that the Railways is carrying on business. In that event 
it may have been possible to say that there Is a conflict between the two 
Supreme Court decisions. Insofar as possible, first we have to examine 
and consider whether the two decisions of Ihe Supreme Courl are rec¬ 
oncilable or not and only when such a reconciliation is not possible, the 
question of following one or the other decision of the Supreme Court has 
to be considered. In our view the Supreme Court while dealing with the 
case of Railways probably did not consider It necessary to refer to the 
case of either A.P. Transport Corporation (27 STC 442) or Its earlier decision 
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In 31 STC 426 approving Andhra case since Burmah Shell Co. In view 
of its acUvlUes was held to be carrying on business activity as a dealer. 
Thus, In our view, this later decision dealing with Railways does not render 
any assistance for answering the question posed for our opinion particu¬ 
larly when we have a decision of Supreme Court in the case of Transport 
Corporation which has not been held by Supreme Court, to be engaged 
in commerce. 

Reliance has also been placed by the Revenue on the decision of the 
Supreme Court in the case of Member. Board of Revenue, West Bengal vs. 
Controller of Stores. Eastern RaUway, CalcuUa. (74 STC 6 (SC)). This was 
a case of Eastern Rallw^s. Following the earlier decision (37 STC 423), 
the question was answered in favour of the Revenue and against the 
assessee. In this case, the question was regarding the taxability of sales 
of unclaimed and unconnected goods under the provisions of Section 56 
of Indian Railways Act by the Eastern Railways and whether Eastern 
Railways was a dealer within the meaning of section 2(c) by Bengal Finance 
(Sales Tax) Act, 1941. What we have stated above regarding 37 STC 423 
would be applicable to this case as well. 

Now we may also notice some Judgments of the High Courts where after 
considering both the aforesaid decisions of the Supreme Court, It was held 
that the assessee was not carrying on business within the meaning of 
the concerned Sales Tax Act and was not a 'dealer' while selling discarded 
and unserviceable material. The deflnitlon of expression ‘business' Is 
almost similar In these Sales Tax Statutes. In State of Andhra Pradesh 
us. Andhra Pradesh State Road Transport Coiporatlon, 74 STC 336 tt was 
held that the activities of Transport Corporation do not constitute "business* 
within the meaning of Section 2(1) (c) of the Andhra Pradesh General Sales 
tax Act and, therefore. It could not be a dealer within the meaning of section 
2(1) (e) of the said Act, and that the sale of scrap material by the Corporation 
in the course of Its activities cannot be said to be an Independent and 
unconnected with the main activities of the Corporation so as to attract 
tax. The main and primary activity of the Corporation was to provide 
elDcient transport service which cannot be treated as business activity. 
11 was further held that the subsidiary activity of sale of unserviceable 
goods etc. is an integral part of the main activity and. therefore. It must 
escape tax. Dealing with the case reported In 37 STC 423 the Bench. In 
this case, came to the conclusion that the Supreme Court was not quite 
clear as to what were the main objects of the Railways, its activities, its 
constitutions, its share in profit making and whether the surplus revenue 
be diverted for the main activities or be distributed as profits and so forth. 
Further, it was held that the raUo laid down by the Andhra Pradesh High 
Court In 27 STC 42 directly dealing with the Corporation In question, its 
nature and activity received the approval of the Supreme Court. Thus the 
High Court followed the said earlier decision. 

In 63 STC 329 the Orissa High Court in the case of State of Orissa os. 
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Ortsssa Road TYansport Company Ltd. held that while disposing of spares 
and scrap the said transport company In which the State of Orissa had 
major Interest, was not canylng on business and the assesses could not 
be treated as a ‘dealer* In respect of such transactions. 

In view of direct pronouncement of High Court (27 STC 423) approved 
by the Supreme Court (31 STC 426) dealing with the case of Transport 
Corporation like the assessee herein, to our mind, the questions referred 
for our opinion deserve to be answered against the Revenue, by following 
the direct decision and not relying upon some observations made in 
decision relating to the Railways which on first blush appear to be In favour 
of Revenue. We may, also, refer to the decision of Madhya Pradesh High 
Court In Madhya Pradesh State Road Transport Corporation us. Commis¬ 
sioner of Sales Tax, 98 S'TC 320. In the said decision the transport 
corporation was held to be a ‘dealer’ assessable to sales tax while conducting 
sales of unserviceable materials like t}^res. tubes, spare parts etc. Reliance 
was placed by the High Court upon the decision of the Supreme Court 
In Burmah Shell Oil Co. (Supra) and It was held that definition of expression 
‘business' in Madras General Sales Tax Act alter amendment and amended 
definition of business In Madhya Pradesh Act Is more or less similar. We 
express our respectful disagreement with the declsioi^^of Madhya Pradesh 
High Court. We may note that the said decision does not refer to the fact 
that in Burmah Shell Oil Co. '$ case, considering the case of similar definition 
of ‘business’ in Andhra Pradesh, the Supreme Court affirmed the Andhra 
Pradesh High Court decision in 27 STC 42 which squarely dealt with the 
question as to whether Transport Corporation was a dealer or not. The 
decision of Bombay High Court In Controller of Stores, Central Railways 
vs. Commissioner of Sales Tax, Maharashtra Slate, 99 STC 222 would not 
be applicable as it deals with the case of Railways. 

In view of the aforesaid discussion, we answer both the questions In 
afilrmatlve In favour of the assessee and against the Revenue. 


(1996) 134 TaxaUon 398 (Del.) 

IN THE HIGH COURT OF DELHI 
(Before Honlsle Chief Justice Mr. M.J. Rao & 

Hon'ble Justice Or. M.K. Sharma) 

C.W.P, No. 1152/1996 

K.M. Sharma 

▼a. 

ITO ft Others 

For the Appellant B.B. Ahi^a 

For the Respondent R.D. Jolly 

Decided on 24-5-1996 

RBOPBIfUfO or ASSESSMENT — Assessee reeeivlng additional com¬ 
pensation along with interest on 18*S>199a In respect of period 
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c o yeredby A.Ys. 1068-60onwards — 

for the years 1068-60 to 1071-73 and 1081-83 and 1083-83 barred 
by limitation — Asseseee's plea rejected and aaeesementa framed by 
lasoe of notice n/s 148 — desessrr ehallenflnf action of the ITO 
by way of writ petition — Held. In elew of proTlalons of section 
180(1), aseesaments not barred by limitation. 

Income-tax Act, 1961 — Sections 148 ft 150. 

FACTS 

Assessee's agricultural land were acquired u/s 7 oj the Land AcqutsUion 
Act by notification dated 6-3-1966 and 6-9-1966. On appeal against the 
compensation the assesses was paid enhanced compensation along with 
the Interest o/Rs. 76,84,829/- upto 18-5-1992. According to the petitioner 
no tax (s leviable on Interest accruing upto 31 -3-1992 as tt has become time 
barred. However, on 31-3-1993 the petitioner was served with notice 
u/s 148 of the I.T. Act for 16 A.Ys. frcm the A.Y. 1968-69 to 1971-72 and 
1981-82 to 1992-93 asking the petitioner to file return for these years. The 
assessee filed returns and paid lax forA.Ys. 1983-84 to 1992-93. For A.Ys. 
1968-69 to 1981-82 and 1982-83. the petitioner informed the ITO that the 
notices for these years were time barred u/s 149 of the I.T. Act and the 
provisions of section 151 are not attracted to the facts of the present case 
because there was no finding or direction of any court to recompute the 
Income far the said years. The revenue, however, informed that the case 
was covered by section 150(1) and the above notices were wUhInJurisdictlon. 
Being aggrieved, the assessee challenged these proceedings by way of the 
present writ. 

DECISION 

Although there was a Ume lag since the notices were Issued on 29-3-1994 
and assessments were already completed for which an allemale remedy 
was available, however, the Hon'ble Court admitted the writ petition for 
adjudication. The Hon'ble Court aAer going through the provisions of 
section 150(1) found that on a close reading of this section the only 
Interpretation that could be given to the aforesaid section is that the bar 
of llmltaUon as provided u/s 149 shall not apply for reopening of assess¬ 
ment to certain periods of limitation l.e. in case when initiation of re¬ 
assessment proceedings is in consequence of or to give effect to any finding 
or dlrecUon contained In the appellate order, such InlUallon of re-assess¬ 
ment proceedings would be bad If the said proceedings are barred by any 
other provision of the Act on the date of the order which was the subject 
matter of the appeal. It is, however, pertinent to note that the aforesaid 
provision u/s 150(2) which Is In the nature of a proviso to section 150(1) 
does not include within Its ambit the expression any finding or direction 
contained In an order passed by a court In any proceedings under any 
other law appearing in secUon 150(1) which was added to the Statute with 
effect from 1-4-89 and only relates to subject matter to appeal reference 
or revision alone. The aforesaid expression any finding or direction contained 



400 


TAXATION REPORTS 


[Vol.184 


In an order passed by a court In any proceeding under any other law was 
not added to the Legislature to the provisions of section 150(2) of the 

I.T. Act. An order passed In a land acquisition proceeding would definitely 
be Included within the ambit of the expression used ‘any finding or 
direction contained In an order passed by a court In any proceedings under 
any other law*. In the present case the Initiation of the reassessment 
proceedings is based on the findings or directions contained in the order 
passed by the reference court In a land acquisition proceeding which, as 
is held hereinabove is Included within the aforesaid expression used in 
sub-section (2) of Section 150 of the I.T. Act In view of our aforesaid 
understanding of the provisions of section 150 the interpretation that could 
be given thereto is that If there be an order of a court including an order 
by a reference court in a land acquisition proceedings then the bar of 
limitation is automatically lifted and accordingly, for the years in question 
for which interest was paid to the petitioner, although Initiation of 
reassessment proceedings could be barred under the provisions of section 
149 the same would stand as not barred under the provtsions of section 
150(1) of the Act and consequently the question of limitation would not 
arise for consideration. The provisions of section 150(2) are not applicable 
to the facts and circumstances of the present case as it does not envisage 
within Us ambit any finding or direction contained in an order passed 
by a court in any proceedings under any other law, which In the Instant 
case is the finding or direction contained in the order of award passed 
by the reference court In the land acquisition proceedings under the Land 
Acquisition Act. The decisions of the Supreme Court relied upon by the 
learned counsel for the petitioner are distinguishable as those decisions 
were rendered prior to the amendment of section 150 of the I.T. Act effective 
from 1-4-1989 and do not notice the aforesaid amendments In section 
150(1). 

Cases referred to: 

1. J.P. JanU rro vs. indu Pershad Devshankar Bhatt, 72 ITR 595 (SC) 

2. S.C. Parshar & Others vs. Vasant Sen Dwarka Pass & Others, 49 ITR 
1 (SC) 

3. S.S. Cadgtl vs. Lai & Co., 53 TTR 231 (SC) 

4. Lalji Har Das vs. /TO. 43 ITR 387 (SC) 

5. LI/1 Har Das vs. /TO 55 ITR 415 (SC) 

Full text of the Judgment Is given below: 

JUDaHENT 


(Dr. M.K. Sharma, J.J 

1. This writ petition Is directed against the notices under Sections 148 
& 142 of the Income Tax Act Issued to the petitioner relevant to the 
assessment years 1968-69 to 1971-72, 1981-82 and 1982-83. 
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2. Lands measuring about 4200 bighas was acquired by the then Chief 
Commissioner of Delhi by notification dated 6-3-1966 and 6-9-1966 issued 
under section 6 of the Land Acquisition Act. By Judgment dated 
20-5-1980 the then Additional District Judge held the petitioner to be 
entitled l/32rd share of the compensation awarded under the awards. 
As a consequence thereof the petitioner received a compensation of 
Rs. 1,33,810/-. On a reference application filed 1^ the petitioner under 
Section 18 of the Land Acquisition Act the Additional District Judge, Delhi 
by his judgment dated 31-7-1991 passed his award. Consequently, the 
petitioner was paid a sum of Rs. 1,10,20,624/- which amount represented 
towards principal amount at Rs. 41.96,496/- and interest at Rs. 76,84,829 
upto 18-5-1992. According to the petitioner no tax Is leviable on interest 
accruing upto 31-3-1982 as It had become time barred. However, on 
31-3-1993 the peUtioner was served with notices under Section 148 of 
the Income Tax Act, 1961 for 16 assessment years i.e. for the assessment 
years 1968-69 to 1971-72 and assessment years 1981-82 to 1992-93 
asking the petitioner to file return of Income for these years. 

3. By this writ petition the petitioner has challenged the aforesaid notices 
issued under Section 148 for the assessment years 1968-69 to 1971-72 
and for the assessment years 1981-82 and 1982-83 and also the re¬ 
assessment proceedings. In pursuance of the aforesaid notices the peti¬ 
tioner filed revised returns for the assessment years 1983-84 to 
1992-93 paying additional tax amounting to Rs. 32.22,828/-. For the 
assessment years 1968-69 to 1981-82 and 1982-83, the peUtloncr in¬ 
formed the Income-tax OITlcer that the notices for these years were time 
barred under Section 149 of the Act and that the provisions of Section 
151 are not attracted to the facts of the case because there was no finding 
or directions of any court to assess or re-compute his Income for the said 
years. By letter dated 7-2-1996 the respondent No. 2 Informed the petitioner 
that his case was covered by Section 150(1) and that the Impugned notices 
were within Jurisdiction. 

4. The learned counsel appearing for the petitioner submitted before us 
that the provisions of Section 150(1) of the Act are not applicable to the 
facts and circumstances of the present case Inasmuch as the said provision 
does not confer any fresh power on the ITO to make assessment in respect 
of escaped Income without any time limit and particularly in respect of 
those assessment years which had become time barred. The learned 
counsel relied upon the provisions of sub-section (2) of Section 150 and 
submitted that in view of the said provisions, the provisions of sub-secUon 
(1) of SecUon 150 shall not apply where by virtue of any other provision 
limiting the time within which the action for assessment, re-assessment 
or re-computation might be token, such assessment, re-assessment or re¬ 
computation was barred on the date of the order which is the subject matter 
of appeal, reference or revision. In support of his submissions the learned 
counsel relied upon the decision of the Supreme Court in S.S. Gadga 
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us. Lai & Co.. 53 ITR 231. J.P. JanU nv vs. Indu Penhad Devshankar Bhatt 
72 ITR 595 ,and S.C. Parashar & Others vs. Vasant Sen Dwarka Dass & 
Others; 49 ITR 1. The leapne d counsel further relied upon the department's 
a circular No. 549 dated 31-10-1989 and submitted that the amendments 
which Ccune into force on 1-4-1989 Including the amendments in Section 
151 would apply to all matters which were pending on 1 -4-1989 and had 
not become closed or dead on that date. According to him in view of the 
clauses of the said circular as on 31-3-1994 no notices could have been 
Issued by the respondents for the years prior to the assessment year 1983- 
84. 

5. We also heard Mr. Jolly, the learned counsel appearing for the respon¬ 
dents, who submitted before us that the impugned notices were issued 
as far back as 29-3-1994 and therefore, there Is unexplained delay in 
preferring the present writ petition. He further submitted before us that 
in the meantime the assessment orders in respect of the aforesaid assessment 
years have also been passed as against which statutory elTectlve remedies 
are available to the petitioner and therefore, the writ petition is not 
maintainable. He also submitted before us that the provisions of Section 
150(1) which are in the nature of an exception to Section 149 is fully 
applicable to the facts and circumstances of the case and therefore, the 
respondents are within their Jurisdiction in issuing the hotlces under 
Section 148 of the Income Tax Act to the petitioner and also in continuing 
with the re-assessment proceedings and making an order of re-assessment 
in respect of the relevant assessment years. 

6. It is true that a plea of limitation In respect of initiation of proceedings 
under Section 147 of the Income Tax Act may and should be taken before 
the Assessing Officer and the Appellate or ReWslonal authorities consti¬ 
tuted under the Act. It is held by the Supreme Court in the case of 
HarDas vs. I.T.O.. reported in 43 ITR 387. LaljiHariDasvs. l.T.O. reported 
in 55 ITR 415 that the jurisdiction conferred on the High Court under 
Article 226 is not Intended to supersede the jurisdiction and authority 
of the Assessing Officer to deal with the merits of the contentions that 
the assessee may raise before them Including that of limitation. 

7. The petitioner has also approached this court belatedly Inasmuch as 
the impugned notices were issued on 29-3-1994 whereas the writ peUtion 
was filed in this Court in the month of March, 1996 challenging the validity 
of the said Impugned notices on the ground of being barred on limitation. 
In the meantime as stated at the bar the re-assessment proceedings have 
also been completed and therefore, the petitioner has effective alternative 
remedy provided under the Statute to challenge the validity of the said 
re-assessment proceedlngk. before the statutory authorities as well. On 
the aforesaid grounds this writ petition appears to us to be not main¬ 
tainable. 

8. However, since the counsel for the petitioner had made elaborate 
arguments wi! h regard to I he validity of the aforesaid notices on the ground 
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that they are time barred, we feel Inclined to look Into the aforesaid Issues 
raised before us as well. 

Section 147 of the Income Tax Act provides for assessment and re¬ 
assessment of Income which has escaped assessment. However, such re¬ 
assessment Is alwa 3 rs subject to the provisions contained In Sections 148 
to 153. Section 149 provides the time limit for Issue of notices l.e. for 
the Initiation of proceedings under Section 147. Section 150 appears to 
be In the nature of a proviso to Section 149 whereas sub-section (2) of 
Section 150 again appears to be a proviso to the provisions of sub-section 
(1) of Section 150. Sub-section (1) of Section 150 provides that where the 
re-assessment proceedings are initiated In consequence of or to give effect 
to any finding or direction contained in an order passed any authority 
In any proceedings under the Income Tax Act by way of appeal, reference 
or revision or by a court In any proceedings under any other law, the time 
limits prescribed in Section 149 shall not apply and that notice under 
Section 148 could be issued at any time. Accordingly, by virtue of the 
aforesaid provision the bar of limitation for reopening of assessment to 
which certain periods of limitation are prescribed under Section 149 gets 
llAed, as If no period of limitation shall apply for initiation of such 
proceedings for assessment, re-assessment or re-computation. However, 
sub-section (2) of Section 150 provides a rider to the aforesaid provision 
as if in the nature of a proviso to sub-section (1) providing that the 
provisions of sub-section (1) shall not apply whether by virtue of any other 
provision limiting the time within which action for assessment, re-assess¬ 
ment or re-computation may be taken such assessment, re-assessment 
or re-computation Is barred on the date of the order which is the subject 
matter of the appeal, reference or revision In which the finding or direction 
Is contained. 

10. For easy reference the aforesaid provisions of Section 150 are required 
to be extracted: 

'Section 150. - Provision for cases where assessment Is in pursuance 
of an order on appeal etc. - (1) Notwithstanding anything contained 
In Section 149. the notice under Section 148 may be issued at any 
time for the purpose of making an assessment or re-assessment or 
recomputation in consequence of or to give elfect to any flnding or 
direction contained in an order passed by any authority in any proceeding 
under this Act by way of appeal, reference or revision or by a court 
In any proceedings under any other law. 

(2) The provisions of sub-section (1) shall not apply in any case where 
any such assessment, reassessment or rccomputatlon as Is referred 
to In that sub-section relates to an assessment year In respect of which 
an assessment, reassessment or recomputatlon could not have been 
made at the time the order which was the subject matter of the appeal, 
reference or revision, as the case may be. was made by reason of any 
other provision llmlUng the time within which any action for assess¬ 
ment, reassessment or recomputatlon may be taken.' 
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11. On a closer reading of the aforesaid provisions the only Interpretation 
that could be given to the aforesaid section Is that the bar of limitation 
as provided for in Section 149 shall not apply for reopening of assessments 
to certain periods of limitation l.e. In case when Initiation of re-assessment 
proceedings is in consequence of or to give effect to any finding or direction 
contained in the appellate order such initiation of re-assessment proceed¬ 
ings would be bad if the said proceedings are barred by any other provision 
of the Act on the date of the order which was the subject matter of the 
appeal. It is, however, pertinent to note that the aforesaid provision under 
Section 150(2) which is in the nature of a proviso to Section 150(1) does 
not Include within Its ambit the expression any flnding or direction 
contained on an order passed by a<ourt in any proceedings under any 
other law appearing in Section 150(1) which was added to the Statute 
with effect from 1 -4 -1989 and only relates to subject matter of the appeal, 
reference or revision alone. The aforesaid expression any finding or direction 
contained in an order passed by a Court in any proceeding under any 
other law was not added to by the Legislature to the provisions of Section 
150(2) of the Income Tax Act. 

12. An order piassed in a land acquisition proceeding would definitely be 
included within the ambit of the expression used ‘any finding or direction 
contained In an order passed by a court In any proceedings under any 
other law*. In the present case the initiation of the reassessment proceed¬ 
ings Is based on the findings or directions contained In the order passed 
by the reference court in a land acquisition proceeding which, as is held 
hereinabove is included within the aforesaid expression used In sub¬ 
section (2) of Section 150 of the Income Tax Act. In view of our aforesaid 
understanding of the provisions of Section 150 the interpretation that could 
be given thereto is that if there be an order of a court including an order 
by a reference court in a land acquisition proceeding then the bar of 
limitation is automatically lilted and accordingly, for the years in question 
fur which interest was paid to the petitioner, although initiation of re¬ 
assessment proceedings could be barred under the provisions of Section 
149 the same would stand as not barred under the provisions of Section 
150(1) of the Act and consequently the question of limitation would not 
arise for consideration. The provisions of Section 150(2) are not applicable 
to the facts and circumstances of the present case as it does not envisage 
within Its ambit any finding or direction contained In an order passed 
by a court in any proceedings under any other law, which in the Instant 
case Is the finding or direction contained in the order of award passed 
by the reference court in the land acquisition proceedings under the Land 
Acquisition Act. The decisions of the Supreme Court relied upon by the 
learned counsel for the petitioner axe distinguishable as those decisions 
were rendered prior to the amendment of Section 150 of the Income Tax 
Act effective from 1-4-1989 and do not notice the aforesaid amendments 
in Section 150(1). 
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13. For the foregoing reasons we are of the opinion that the Impugned 
notices Issued under Section 148 of the Income Tax Act are held to be 
legal and valid and consequently, this writ petition Is liable to be dismissed, 
which we accordingly do. No coats. 


Before the Authority for 
Advance Rnllnf 
New Delhi 
Present 

Hon'ble Shri Justice S. Ranganathan (Chairman) 

Shrl D.B. Lai (Member) 

Shri R.L. Meena (Member) 

AJV.R No. 254 of 1995 

Name and Address of Applicant : Tekniskll (Sendlrlan) Berhard 

Lot 5.01B, 5th Floor 

Wlsma Equity 150, Jalan Ampang 

50450 Kuala Lumpur, 

Malaysia 

Commissioner concerned ; Commissioner of Income-Tax. 

Meerut 

Applicant by : Sh. N.A. Dalvl. Advocate 

Sh. B.S. Raut, C.A. 

Sh. S.H. Kapadla, CA. 

Commissioner of Income-tax by : Nemo 

Roling 

This is an application u/s 2540(1) of the Income-tax Act, 1961 (the Act). 
The applicant was Incorporated as a company at Kuala Lumpur in Malaysia 
on 28-11-1978. A certlllcate of residency In Malaysia from the Inland 
Revenue Department at Kuala Lumpur has been produced. The Memo¬ 
randum of Association of the company authorised It Inter alia to carry 
on the following object :- 

“(1) TO engage and hire or otherwise procure mechanical, electrical, 
civil, professional, clecrical, manual and other staff and workers and 
to allocate their services to any person firm or company requiring the 
itiimf and to establish and maintain an employment agency. 

(a) Tb provide or procure the provision by others of every and any service 
need want or requirement of any business nature required by any 
person firm or company In or In connection with any business carried 
on by them." 
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2. On 8th September. 1963, the applicant, Teknisldl (Sendlrian) Berhad 
(hereinafter referred to as *TSB*) entered Into a contract with Hyundai 
Heavy Industries Co. Ltd. (hereinafter referred to as ‘HHI*) having Its 
registered office In Korea. The agreement recites that HHI had been awarded 
certain contracts In the Neelam Process Complex and NQP Process Complex 
In the territory of Bombay High by the Oil & Natural Gas Commission 
of India. It had to execute theae projects involving offshore InstallaUon 
works from the end of September, 1993. For cariylng out the above work. 
HHI needed the services of skilled labour and requested TSB to supply 
the skilled labour necessary to carry out the above works. Under the 
agreement TSB had to supply In time necessary labour force duly qualified 
to carry out the projects In question. Under the schedule to the contract 
TSB had to provide 56 Welders. 24 Riggers, 4 Winch Operators. 6 Barge 
Oiler, 6 Mechanics and 4 Electricians (in all 100) and HHI was to pay 
for these workmen, wages at the rates mentioned in the schedule. The 
work of the labourers had to be executed on two barges belonging to HHI 
and the work done had to be supervised one experienced supervisor 
on the main barge and a working supervisor on the second barge. It was 
the responsibility of the TSB to have the workmen (particularly welders) 
duly certlfled by an appropriate agency by providing all materials, equipments, 
consumables. NOT testing films, radiography rejxtrts. inspector-third party 
fee and all associated test cost which was reimbursed by HHI at a particular 
rate per workman. The workmen were to function under the directions 
and supervision of HHI which could dlsqualiiy and demobill/.e any of the 
workers in the event of their services not being satisfactoty on certain 
grounds stated in the contract. TSB was to pay salary, insurance premium, 
charges for mobilization to Bombay and demobilization from Bombay, all 
taxes, medical treatment at onshore sites including transportation by 
helicopter, application for visa and passport to enter India and work permit 
and security pass issued by HHI. The charges paid by HHI apparently 
included a margin to cover all the expenses Incurred by the applicant in 
the procurement of the necessary labour. It Is stated that the work under 
the contract which commenced on 8th October, 1993 came to a conclusion 
in April, 1994. It Is not quite certain whether the duration of the contract 
exceeded six months. 

3. HHI applied to the Deputy Commissioner of Income-tax, Special Range- 
46, Bombay on 11 -12-93 requesting the latter to determine the appropriate 
portion of the gross consideration payable to TSB in terms of this contract 
which is chargeable to income-tax In India and the percentage of tax 
required to be deducted from the payments made to TSB. On 23-12-93 
the Deputy Commissioner of Income-tax passed an order u/s 195(2) of 
the Act directing HHI to deduct income-tax at the rate of 6.5% on payments 
relatable to work done In India and 0.65% of the payments relatable to 
work done outside India. Not satisfied with this, TSB applied to the Deputy 
Commissioner of Income-tax. Dchradun on 4th April, 1995 praying for 
a certificate u/s 197 of the Act permitting HHI to make payment to TSB 
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without deducting any tax at source u/s 195 of the Act sln).e. In Its opinion 
no portion of the amounts paid by HHl to TSB under the contract would 
be chargeable to income-tax The Deputy Commissioner of Income-tax 
however, by a letter dated 10-4-95 dismissed the application as miscon¬ 
ceived. 

4. It is in these circumstances that TSB has made this application on 

22- 11-95 to the Authority seeking Ita ruling on the foUowlng questions;- 

“(a) Whether based on the stated facts of the case, the amounts received 
by the Applicant outside India are taxable in India ? 

(b) Whether based on the stated facts of the case, the nature of activities 
performed by the Applicant in India, Constitute a Permanent Estab¬ 
lishment (PE) in India as per the provision of Article 7 of the Double 
Tax Avoidance Agreement (OTAA) between India and Malaysia.* 

5. It may perhaps be stated at the very outset that the order passed 
u/s 195(2) by the Deputy Commissioner of Income-tax, Bombay on 

23- 12-93 was based on the provisions of Sec. 44BB of the Act, the relevant 
portion of which reads thus :- 

*44BB. Special provision for computing profits and gains in connection 
with the business of exploration, etc., of mineral oils. 

(1) Notwithstanding anything to the contrary contained in sections 28 
to 41 and sections 43 and 43A, in the case of an assessce, being a 
non-resident, engaged In the business of providing services or facilities 
In connection with, or supplying plant and machinery on hire used, 
or to be used. In the prospecting for, or extraction or production of, 
mineral oils, a sum equal to ten per cent of the aggregate of the amounts 
specified in sub-secUon (2) shall be deemed to be profits and gains 
of such business chargeable to tax under the head ‘Profits and gains 
of business or profession* ; 

Provided that this sub-section shall not apply In a case where the 
provisions of section 42 or secUon 44D or section 115A or section 293A 
apply for the purposes of computing profits or gains or any other Income 
referred to In those sections. 

(2) The amounts referred to in sub-section (1) shall be following, 
namely:- 

(a) the amount paid or payable (whether in or out of India) to the 
assesses or to any person on his behalf on account of the provision 
of services and facilities In connccUon with, or supply of plant and 
machinery on hire used, or to be used, in the prospecting for, or 
extracUon or production of, mineral oils in India; and 

(b) the amount received or deemed to be received in India by or on 
behalf of the assessee on account of the provision of services and 
facilities in connecUon with, or supply of plant and machinery on hire 
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used, or to be used, in the prospecting for, or extraction or production 
of, mineral oils outside India.' 

Reference may also be made to the charging provision contained In Section 
9(l)(vll) of the Act which is in the following terms 

'See. 9(1)-The following Incomes shall be deemed to accrue or arise 
In India— 

XXXXXX XXXXXX XXXXXX XXXXK 

(viU) Income by way of fees for technical services payable by- 
la) the Government : or 

(b) a person who is a resident, except where the fees are payable in 
respect of services utilised in a business or profession carried on by 
such person outside India or for the purposes of making or earning 
any Income from any source outside India; or 

(c) a person who la a non-resident, where the fees are payable In respect 
of services utilised in a business or profession carried on by such person 
in India or for the purposes of making or earning any income from any 
source in India : 

XXXXXX XXXXXX XXXXXX xxxxx 

Explanation 2. - For the purposes of this clause, ‘fees for technical 
services* means any consideration (Including any lump sum consid¬ 
eration) for the rendering of any managerial, technical or consultancy 
services (including the provision of services of technical or other personnel) 
but does not include consideration for any construction, assembly, 
mining or like project undertaken by the recipient or consideration 
which would be income of the recipient chargeable under the head 
"Salaries*. 

6. On the strength of these two provisions the case of the department 
appears to be that the entire amount of fees received by TSB from HHl 
would be chargeable tmder Sec. 9(l)(vll) as income accruing or arising 
in India and that in any event even assuming that the applicant is engaged 
in a business, the profits and gains of such business chargeable to tax 
under the Act under the head "Proflts and gains of business or profession" 
would be 10% of the aggregate amounts specified in sub-section (2) of 
Section 44B. 

7. On behalf of the applicant, however, a complete exemption of the 
payment received from HHI la claimed on the basis of the provision of 
the Double Taxation Avoidance Agreement between India and Malaysia 
(DTAA) which was entefed into with retrospective effect from 1-4-1973 
though the ^lgreemcnt was signed onfy on 25-10-1976. Attention is invited 
to Article 7 of the agreement which in so far as is relevant for our present 
purposes reads as follows:- 
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“Article 7 • Business Profits 

(1) The income or profits of an enterprise of one of the Contracting 
States shall be taxable only in that Contracting State through a 
permanent establishment situated therein. If the enterprise carries on 
business as aforesaid, tax may be Imposed in that other Contracting 
State on the Income or profit of the enterprise but only on so much 
of that Income or profits as is attributable to that permanent estab¬ 
lishment. 

(2) Where an enterprise of one of the Contracting States carries on 
business in the other Contracting State through a permanent estab¬ 
lishment situated therein, there shall in each Contracting State be 
attributed to that permanent establishment the Income or profits which 
It might be expected to make if It were a dtsUnct and separate enterprise 
engaged in the same or similar activities under the same or similar 
conditions and dealing wholly independently with the enterprise of 
which it Is a permanent establishment. 

xxxxxx xxxxxx xxxxxx xxxxx 

(6) Where Income or profits include items of Income which are dealt 
with separately in other Articles of this Agreement then the provision 
of those Articles shall not be affected by the provisions of this Article. 

xxxxxx xxxxxx xxxxxx xxxxx" 

8. To appreciate the purport of this paragraph, it is also necessary to refer 
to the definition of the expt;easlon "permanent establishment* which Is 
contained in Article 5 of the agreement and reads as follows 

“Article 8 • Permanent Establishment 

(1) For the purposes of this Agreement, the term "permanent estab¬ 
lishment* means a fixed place of business in which the business of 
the enterprise is wholly or partly carried on. 

(2) The term “permanent establishment" shall include especially- 

(a) a place of management; 

(b) a branch; 

(c) an office; 

(d) a factory; 

(e) a workshop; 

(f) a warehouse; 

(g) a mine, oil well, quarry or other place of extraction of natural 
resources; 

(h) a building site or construction, installation or assemb^ project 
which exists for more than six months; 


•> tv'*- ,-i V 
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(1) a farm or plantation; 

Q) a place of extraction of timber or forest produce, 
xxxxxx xxxxxx xxxxxx xxxxx 

(4) An enterprise of one of the Contracting State shall be deemed to 
have a permanent establishment in the other Contracting State, If— 

(a) It carries on supervisory activities In that other Contracting State 
for more than six months In connection with a construction. Instal¬ 
lation or assembly project which Is being undertaken In that other 
Contracting State: 

(b) it carries on a business which consists of providing the services 
of public entertainers (such as stage, motion picture, radio or television 
artistes and musicians) or athletes In that other Contracting State 
unless the enterprise Is directly or Indirectly supported, wholly or 
substantially, from the public funds of the Government of the llrst- 
mentloned Contracting State In connection with the provision of such 
services. 

xxxxxx xxxxxx xxxxxx xxxxx 

9. Based on the above provisions, the argument addressed on behalf 
of the applicant Is that the fees derived by It from HHl arise out of 
a business In the supply of skilled labour carried on by It. The taxability 
to this kind of Income Is governed by Article 7 of the DTAA which Is 
unequivocal that the Income cannot be taxed In India unless the 
applicant Is found to have a permanent establishment In India and 
the prollts are attributable to such permanent establishment. Article 
5(1), which defines a ‘permanent establishment' for the purposes of 
(he DTAA envisages a fixed place of business In which the business 
of the enterprise Is wholly carried on. According to the applicant, it 
has no place of business at all In India, much less a fixed place of 
business. It follows, therefore, counsel says, that the fees received by 
TSB from HHI are not taxable In India. 

xxxxxx xxxxxx xxxxxx xxxxx* 

10. The Department's counter to this plea Is two-fold. It Is said that the 
applicant's income Is by way of 'fees for technical services' a category 
or head of Income which Is suf generis and which along with royalties 
Is given a treatment different from business Income under various Double 
Tax Treaties. If there is no such special provision In the DTAA with 
Malaysia, It Is said, the normal provisions of the Act will govern their 
taxability—In the present case S. 9(l)(vli) read with S. 44BB — and the 
provisions of Article 7 which pertains to a different head to Income 
altogether should not be brought In. Secondly, It Is said, even If Article 
7 were to apply, the fees received will still be taxable In India as they 
are connected with the applicant's PE In India. It Is pointed out that the 
skilled workers provided TSB work on two barges which are In Indian 
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terrltoiy. These constitute, according to the Department, a flxed place of 
business In India from which the applicant Is carrying on Its business. 

11. The Authority is of opinion that neither of these contentions put forward 
the Department can be accepted. It Is true that the Income derived 
by the TSB under the agreement can be described as fees for technical 
services though that speclllc expression does not find a place In the 
contract. But this makes no dilTerence because that description is not 
sufllclent to take it out of the purview of Article 7 which make the income 
or proflts of an enterprise of a State taxable only in that State, unless 
the enterprise carries on business In the other State through a permanent 
establishment situated therein. To say that TSB is not carrying on a 
business and that Income by way of technical services has not been 
specifically provided for by the DTAA may indeed be fatal to the case of 
the Department because by virtue of Article 7 all the Income or profits 
of an enterprise in a State are taxable only in that State save in two cases. 
The two exceptions are: (a) the profits of a business carried on through 
a PE In another State and attributable to such PE and (b) Income or profits 
which are dealt with separately in other Articles of the agreement. That 
apart, there can be no doubt whatsoever that the supply of skilled labourers 
to other companies is In the nature of a business activity. In Its application 
dated 4-4-1995 u/s 197, the applicant has stated that it is engaged in 
the business of supplying skilled labour for execution of off-shore projects 
for Jacket and riser installations. The contract with HHl was entered Into 
in the course of its business. No details of any contracts of similar nature 
entered Into by the applicant with other parties have been furnished. Still, 
the very nature of the contract is such that it spells out a business. The 
assessce is to engage skilled labour and supplies the labourers to other 
companies requiring such labour. It gets paid on the basis of certain rates 
per unit of labour employed and. by elTectlng economies in the scale of 
wages it offers to its employees, earns a margin of profit for Itself. This 
is clearly in the nature of a business and Art. 7 will be attracted. 

12. The fact that the remuneration paid tobe assessee maybe in the nature 
of technical fee within the scope of S. 9(l){vli) does not make a difference. 
Fees of this nature can be earned in business or otherwise. If earned In 
the course of business, they constitute income from business. There is 
no Incompatibility between recognising the receipts as royalties or tech¬ 
nical fees and also looking upon them as the profits of a business. Judicial 
decisions have recognised the principle in regard to other types of receipts 
such as dividends and Interest. That being so. when technical fees are 
received in the course of business, one cannot deny them the treatment 
envisaged by Article 7. specially Intended for appUcation to business 
income. That Apart, as pomted out earlier, there are several DTAAs which 
prescribe different modes of taxation for business and for royalUes and 
fees for technical services but they are clear that the provisions of the 
•business- clause of the treaty (Art 7 here) will govern where such technical 
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fees are earned In the course ofa business with a PE In the State In question. 
See for eg., the DTAAs between India and Australia (Article 11(4)], Canada 
(Article XIII(S)j or U.S.A. (Article 12(6)]. These Indicate that even where 
royalties and fees for technical services receive separate treatment under 
a OTAA, It is the Article relating to computation of business Income that 
would apply where such royalties or fees culsc In the course of a business 
carried on by the recipient. For these reasons, the payments received by 
TSB In this case from HHI have to be taxed under Article 7 of the DTAA. 

13. It follows, therefore, that the receipts can be taxed only If they are 
attributable to a PE of the applicant in India. It Is asserted on behalf of 
the applicant that it has no flxed place of business in India within the 
meaning of Article 5(1) of the OTAA or even any of the other types of nexus 
Included in the deflniUon In paragraph (2) of Article 5. At first blush it 
appears that the applicant can be said to have a fixed place of business 
in India as the labourers supplied by it to HHI work on two barges located 
In Indian territory. It was put to the counsel for the applicant why a 
business of labour contract for work to be done by such labour on barges 
located In Indian territory should not be considered to be an enterprise 
with a fixed place of business In India. The reply was that this would not 
be so because the applicant’s Job was only to despatch the labourers 
recruited by It to India and this involved no operations in India. The 
installation work done in India was that of the HHI and the labourers, 
though recruited and paid by the applicant, were really executing the work 
of HHI, under its supervision and control and at the ‘site* provided It. 
It Is a pity that, though the present application was died long after the 
contract itself had been completely executed, no details have been fur¬ 
nished by the applicant as to the modus operandi of the assesses. It, 
however, appears from the papers filed that the labourers were all for¬ 
eigners (possibly Malaysians) and that they were transported to the mainland 
of India from abroad and tadien back on demobilisation at the applicant's 
cost. According to the applicant's counsel, TSB was not at all concerned 
with any operations in India except to look after the welfare of the labourers. 
The applicant's job was to supply labourers but It was not concerned with 
the details of the work to be done by them, the spot where the work was 
to be done or the actual control of the labour supplied vIs-a-vis the work 
to be done by them. The Authority Is of the view that there is some substance 
in this contention but the broad proposition put forward on behalf of the 
applicant needs to be qualified in some respects. If all that the applicant 
has done is to recruit foreign labour abroad and make them available to 
HHI In India, the profits of the applicant can be said to have no relation 
to a PE in India. But ft is possible, on the facts of a particular case, for 
the ‘labour contractor‘ To have other activities in India, the location of 
which may amount to a PE within the meaning of Article 5(1) and (2). 
Such activities may take. Inter alia, the following forms : a recruitment 
ofllce for the labour ; an establishment or orgcmlsatlon to impart training 
or to conduct tests and examinations or to Issue qualification certificates; 
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an organisation making arrangementa for the reception, boarding and 
lodging of the labourers before th^ are taken by the HHI to the barge; 
field arrangements or establishment to look after the payment, insurance, 
health and medical treatment of the labourers supplied to HHI and the 
like. But It is asserted on behalf of the applicant that it has no such 
activities In India. It would have been better if the applicant had described 
the detailed working of Its mechanism in these respects in greater detail 
but, in the absence thereof, we proceed on the basis of the statement of 
fact by the applicant that it has no such activities in or around any location 
In India which could constitute a PE within the meaning of Article 5(1) 
or 5(2). 

14. In the application submitted by the applicant u/s 197, there is some 
debate as to the possible application to the present case of clause (a) of 
paragraph 4 of Article 5 on the ground that the applicant is carrying on 
some supervisory activities in connection with the project which is under¬ 
taken in India. The Authority agrees with the applicant's counsel that there 
are no such activities. Paragraphs 5.1, 7.2 and 9.6 of the agreement make 
it sufilclently clear that the entire control and supervision over the worker 
execution of their work is with HHI. Article 2.4 of the agreement no doubt 
refers to the applicant supplying two experienced supervisors but they 
are only a higher category of the work force supplied by the applicant 
and the supervision done by them of the work of others is also done for 
and on behalf of HHI. There is no reason to hold that the provisions of 
Article 5(4)(a) of the DTAA attracted in the present case. 

15. Based on the stated facts of the case and in the light of the aforesaid 
discussion, the Authority makes the following : 

RULINO 

(a) “Whether based on the stated facts of the case, the amounts received 
by the Applicant outside India are taxable in India? NO 

(b) Whether based on the stated facts of the case, the nature of activities 
performed by the Applicant in India. Constitute a Permanent E^stab 
lishment (PE) in India as per the provision of Article 7 of the Double 
Tax Avoidance Agreement (DTAA) between India and Malaysia.* NO 


S/d 

S/d 

S/d 

(D.B. LAD 

(JUSTICE S. RANCANATHAN) 

(R.L. MEENA) 

MEMBER 

CHAIRMAN 

MEMBER 

NEW DELHI 



DATED : 30th ^ril, 1996 




414 


TAXATION REPORTS 


[VoL184 


(1006) 134 TumUon 414 (AU.) 

IN THE HIGH COURT OF ALLAHABAD 
(Before Honlale Justice Mr. Om Prakash & 

Hon'ble Justice Mr. M. Katju) 

Dr. I.S. Tomar 

Director of Income-tax 

DelcULed on 14-11-1005 

SEARCH 4 SEIZURE OPERATIONS — Validity thereof — Writ petlUoa 
— Petitioner contending anthorleatlon to be Illegal since not based 
on any material and good Information — Also praying for appropriate 
directions to the department for release of seised doonments con¬ 
sequent upon decision of appellate authority against the addition 
based on seised assets In the assessment order — Held, question 
regarding legality of authorisation to be of academic Interest In rieu' 
of appellate authority directing tor release of seised assets and 
documents — Writ to become Infructuous — Appropriate authority 
directed to dispose of assessee's application for release of seised 
documents expeditiously In accordance with law. 

Income-tax Act, 1961 — Section 132. 

FACTS 

During the course of search operations carried out at assessee residence’s 
on 22-9-92, some assets and documents were seized. An order u/s 132(5) 
was passed on 18-1-93 retaining the seized assets. While petitioner’s 
application u/s 132(11) was pending before CIT. petitioner filed this writ 
petition contending that search was conducted whimsically without any 
material and without any good information and, therefore, the authorisation 
to conduct search was wholly illegal. However during the course of the 
hearing of writ petition, the court mas informed that assessments for A.y. 
1992-93 and 1993-94 have been completed treating the seized assets as 
undisclosed and that petitioner’s appeal against the assessment order for 
A. Y. 1992-93 has been decided In favour of the assessee. It was then avered 
that although the assessment has resulted Into refund of tax consequent 
upon appellate decision, the seized documents and books have not yet been 
released. 

DECISION 

The Hon’ble Court held that in view of the facts brought out to the 
knowledge of the court, the question whether there was proper authori¬ 
sation to make search and seizure had become academic and. therefore, 
the writ petition had become Infructuous. The court however observed that 
petitioner might make an application to the appropriate authority for 
returning the documents etc. which would be disposed of by that authority 
expeditiously in accordance with law. 
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Full text of tlie Jndfnent la flTon below: 

JUDOlUOfT 

Heard learned counael for the parties. 

By this petition, the petitioner seeks quashing of the proceedings under 
section 132(1) of the Incohie-tax Act. 1961 (the Act'). 

'The facts are that a search was carried out at the petitioner's residence 
on 22-9-1992 and then some assets were seized. Thereafter, an order under 
section 132(5) was passed on 18-1-1993. 

Aggrieved, the petitioner made an application under sub-section (II) of 
section 132 before the Commissioner, which la said to be stiU pending. 

The case of the petitioner Is that the search ^as conducted whimsically 
without any material and without any good Information by the respondents 
and, therefore, authorisation to conduct the search and to make seizure 
was wholly Illegal. 

Hie learned standing counsel produced records before us pertaining to 
authorisation which we have gone thoroughly carefully. In the course of 
arguments, the learned counsel for petitioner revealed certain important 
facts that assessment for the assessment years 1992-93 and 1993-94 have 
been made subsequent to the date of search and seizure having treated 
the seized assets as undisclosed. 

Aggrieved by the assessment order, the petitioner preferred an appeal for 
the year 1992-93. It Is stated that the appeal has been decided and refund 
was directed by the appellate authority. Appeal iigalnst the assessment 
order relating to the assessment year 1993-94 Is still pending. It Is averred 
by the learned counsel for the petitioner that documents, books, etc., seized 
during search and seizure operation, have not yet been returned though 
refund was ordered by the appellate authority for the assessment year 
1992-93. 

This grievance Is entirely different and the petitioner may approach the 
appropriate authority for retrieving the documents, books of account etc., 
seized during search and seizure operation. 

On these facts, we arc of the view that the question whether there was 
proper authorisation to make search and seizure, has become academic 
and the writ petition has become infructuous. 

For the reasons, the writ petition Is disposed of with the observation that 
the petitioner may make an application to an appropriate authority for 
returning the documents, books, etc., which will be disposed of by that 
authority expeditiously In accordance with law. 
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IN THE HIGH COURT OF ALLAHABAD 
(Before Honlale Justice Mr. R.A. Shanna & 

Hon'ble Justice Mr. D.K. Seth) 

Civil Misc. Writ PetlUon Nos. 189. 190 & 192 of 1995 

Shree Janki Solvent Extraction Ltd. 

▼a. 

Deputy Director of Income-tax 

Decided on 14-11-1995 

SEARCH * SEIZURE OPERATION — Order u/s 132A(l)(b) — Revenue 
requlaltloalnS petitioner's books of seconnts and other doounents 

— Not recording Its satisfaction or reason for belief that books not 
likely to be produced when called for — Petitioner flllng writ petition 
challenging the validity of the order — Held, order not sustainable 

— Quashed. 

Income-tax Act, 1961 — Section 132A. 

Constitution of India — Article 226. 

PACTS 

Thel.T. Department passed an order u/s l32A(l)(b) requisitioning petUioner's 
books of accounts and documents Jiom trade tax authmities although no 
proceedings were pending before the department. The pettttoner sought to 
assaU the order on two counts - firstly the order was passed by the 
department when no proceedings were pending before it and secondly the 
department had not recorded Us satisfaction that the books of account would 
not be produced Incase the summons were Issued. According to the petitioner, 
the fulfilment of these two requirements was a pre-condition for invoking 
the Jurisdiction of section I32A(J)(b). 

DECISION 

The Hon'ble Court aAer examining the file held that the order did not speak 
about satisfaction or formation of opinion In respect of the condition that 
documents would not be produced if summons were Issued, nor were there 
any material or reason for arriving at such belief. This shows that the 
order was passed mechanically and without any proper application of mind. 
In that view of the matter, the order of requisition could not be sustained 
and was, therefore, quashed. 

Case icfcTTcd to: 

nX) us. Madnani Engg. Works IML (1979) 118 ITR 1 (SC) 

Full text of the Judgment ie given below: 

JUDGMENT 

(D.K. Seth. J.) 

Mr. Upadhyay appearing on behalf of the petitioner contends that In order 
to exercise power under section 132A(l)(b) of the Income-tax Act. 1961, 
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both the tests as provided in sub'Clause (b) are to be satisfled, namely, 
that the documents must be useful for or relevant to any proceeding which, 
according to him, means a pending proceeding only and that the person 
to whom summons has been Issued or might be Issued will not or would 
not produce or cause to be produced such books of account etc. According 
to him, unless both the testa are satisfied, the said power cannot be 
exercised. In this case, Mr. Upadhyay has confined his case only with regard 
to the books of account and other documents relevant for the assessment 
year 1993-94 on the ground that no proceeding is pending in respect of 
the said cmsessment and. therefore, the power under section 132A(l)(b) 
cannot be Invoked. His further contention was that in absence of any 
finding that in case summons is Issued or might be issued, the said 
documents will not or would not be produced or cause to be produced, 
the power under section 132A(lKb) cannot be invoked. 

In support of his contention, Mr. Upadhyay submits that section 132A 
does not provide that the said power can be exercised even in a case In 
which the proceeding Is yet to be commenced as is specifically provided 
in section 132A(l)(b) on account of Explanation IJ provided in section 132 
explaining that the word ‘proceeding’ Includes also all proceedings under 
the said Act which may be commenced after such date in respect of any 
year. He refers to section 132A(3) and contends that sub-sections (4A) 
to (14) of section 132 have been made applicable only after the requisitioned 
documents are delivered to the Income-tax Authorities. This being a 
legislation by reference, it adopts only under which reference Is being made 
and. therefore, Ejiqtlanatlon H would not be attracted. 

His second contenUon Is that there is no finding about the satisfaction 
on the part of the requisitioning authority that in case any summons is 
Issued or might be Issued, the assesses will not or would not produce 
or cause to be produced the said documents. In absence of such satis¬ 
faction. the second condition has not been fulfilled and unless both the 
conditions are fulfilled or in case one condition is not fulfilled, the order 
of requlslUon under section 132A(l)(b) would be a nullity and void. 

In reply. Mr. Bharat J1 Agarwal submitted that while adopting sub-section 
(4A) to sub-section (14) by reference under section 132A(3), Explanation 
II is also adopted. Inasmuch as Ejgjlanatlon II explaining proceedings in 
section 132 refers to whole section and not to a particular sub-section. 
The word ‘proceeding' is present in the proviso to sub-sections (8) and 
(8A). Therefore, it cannot be said that the said Explanation has not been 
adopted while legislating by reference. According to him, section 132A(l)(b) 
can be exercised even In respect of a proceeding yet to be commenced. 

Referring to the decision In the case of /TO v«. Madnanl Engg. Works Ud. 
(1979) 118 ITR 1 (SC). Mr. Upadhyay contended that unless both the tests 
are satisfled, the institution of the proceedings under section 132A is 
invalid. He further contended that unless there is material to support 
saUsfactlon or formation of opinion, the Initiation cannot be supported. 
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The original lUe conaiatlng of the correapondence and the order containing 
reasons on the basis of which opinion was formed for taking action under 
section 132A(l)(b) was produced. We have examined the said file and the 
order. From the perusal of the said file and the order It is apparent that 
nothing has been recorded In respect of any apprehension or belief that 
in case any summons la Issued or might be Issued, the documents may 
not be produced. The order does not speak about satisfaction or formation 
of opinion In respect of the condition that the document will not or would 
not be produced or cause to be produced if the summons are Issued or 
might be issued. Not to speak of any material or reasons for arriving at 
such belief. This shows that the said order was issued mechanically and 
wl thou t any proper application of mind, inasmuch as there was no recording 
of satisfaction or of belief that the assessee will not or would not produce 
that documents. 

In that view of the matter, the order or requisition cannot be sustained 
only on that ground. We, therefore, refrain from dealing with other points 
raised. 

In the result, the order of requisition dated 23-1-1995 in respect of 
assessment year 1993-94 is quashed. The respondents are directed to 
return the documents to the Trade Tax Authorities from whom the same 
were requisitioned. The respondents, however, shall be at liberty to take 
such steps In respect of the said assessment year 1993-94 In accordance 
with law as may be advised. The writ petition is thus allowed. There will, 
however, be no order as to costs. 


(1996) 134 Taxation 418 (All.) 

IN THE HIGH COURT OF ALLAHABAD 
(Before HonTsle Justice Mr. B.M. Lal & 

Hon'ble Juslice Mr. M.C. Agarwal) 

Civil Mlsc. Writ PeUUon No. 163 of 1978 

J.K. Charitable Trust 
▼s. 

Wealth-tax Officer 

Decided on : 17-7-1995 

WEALTH-TAX — Reassaasment — In Income Tax Aaseasments a finding 
that asaesaee tmat applying its income for the benefit of persons 
specified in section 13(3) of I.T. Act — WTO issuing notice for 
reassessment n/s 17 on the basis of this finding — Tribunal reveraing 
WTO's above finding subsequently — Assessee contending the notice 
to be void ab initio Held, proceedings validly initiated — dub- 
sequent reversal of finding by Tribunal or change of legal position 
by Supreme Court Judgment not to invalidate the notice correctly 
issued at the relevant time. 
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Wealth-tax Act, 1957 — Section 17 

FACTS 

WTO issued notices u/s 17 requiring the assesses trust toJUe its return 
oj wealth. The reason Jor issuing this notice was fiimlshed by the fact that 
In the income-tax assessments qf the assesses Jor the A.Ys. 1972-73 and 
1973-74 rrO weaUh that assesses trust had applied its mcomefirr the benefit 
of persons specified In section 13 qf theLT. Act and, therefore, the assessee 
was not entitled to the exemption of section 11. Applying this finding to the 
assessee trust’s weatth, the WTO opined that the same also could not be 
exemptjrom the levy of wealth-tax. However, subsequent to the withdrawing 
of exemption under the I.T. Act and issue of notice u/s 17 qfW.T. Act, the 
Tribunal held that the assessee had not violated the provisions of section 
13 and was, therefore, entitled to the exemption u/s 11 of Ihe I.T. Act. This 
led the assessee trust to contend that the notice u/s 17 ofW.T. Act had 
become void ab tnttio and should be quashed. The assessee trusf also 
disputed the validity of proceedings before oaluallon officer to whom the 
WTO referred the properties for the purpose of revaluation subsequent to 
the filing of return by assessee trust u/s 17. 

DECISION 

Following the ratio of decisions In CJT os. Maneklal Harilal Spg. & Mfg. 
Co. Ud. and C/T os. Assam 0(1 Co. Ltd., the court held that In the Instant 
case the proceedings were validly Initiated by the issue of Impugned notices 
and the subsequent reversal of finding by Tribunal did not affect the validity 
of said notice. As regards the notices issued by the valuation officer, the 
challenge to it was based on the assumption that the initiation of pro¬ 
ceedings u/s 17 being invalid, there were no valid assessment proceedings 
pending and hence no valid reference to the valuation oHlcer could be 
made. Consequently this contention could not prevail and had to be 
rejected. The writ petltlos was accordingly dismissed. 

Cases referred to: 

1. err vs. J.K. Charitable Trust (1992) 196 ITR 31 (All) 

2. Perla Krishna Rao vs. ITO (1986) Taxation 82(3) - 446; 159 ITR 299 
(AP) 

3. err vs. Maneklal Harilal Spg. & Mfg. Co. Ltd. (1977) 106 ITR 24 (Guj) 

4. err os. Assam Oil Co. Ltd. (1982) 133 ITR 204 (Cal) 

Full text of the Judgment is given below: 

JUDGMENT 


(M.C. Agarwal. J. ) 

Bv this peUUon under article 226of the Constitution of India, the petitioner 
^ ch^lenged the notice dated 16-8-1976 Issued by the WIO under 
section 17 of the Wealth-tax Act. 1957 ( the ActT for assessment year 
1973-74 requiring the assessee-petitloner to file its return of wealth for 
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the said year and the subsequent notices dated 31-1-1978, 10-3-1978, 
11-3-1978 and 15-4-1978 Issued by the Va'uatlon OHIcer In connection 
with the valuation of the assets of the petitioner. 

Counter and rejoinder affidavits have been exchanged. 

We have heard the learned counsel for the petitioner Shri V.B. Upadhyaya 
and Shrl Bharat J1 Agarwal, the learned Standing Counsel for the respon¬ 
dents. 

The petitioner Is a public religious and charitable trust. Us case Is that 
it Is exempt from Income-tax by virtue of secUon 11 of the Income-tax 
Act, 1961 and also from wealth-tax by virtue of section 5 of the Wealth- 
tax Act. For the assessment years 1972-73 and 1973-74 proceedings were 
Initiated to assess the Income of the assessee under the Income-tax Act 
and ultimately the Tribunal vide Its order dated 27-9-1977 held that the 
petitioner was entitled to exemption from Income-tax. Since the petitioner 
was exempt from levy of wealth-tax It did not file any wealth-tax return, 
but the WTO, Kanpur issued tlie Impugned notice under section 17. The 
petitioner filed Us return under protest. By letter dated 31-1-1978, the 
Valuation OlTlcer, Respondent No. 2, asked the petitioner to supply the 
details of the property regarding to Kamla castle for purposes of valuation 
under the Act. It was alleged that there was no material on record that 
the wealth of the petitioner has escaped assessment and, therefore, the 
condition precedent for the exercise of powers under section 17 was absent 
and consequently the proceedings for the valuation of the properties were 
also Invalid. It is on this basis that the various notices issued by the 
Valuation Officer have been challenged In the writ petition. 

In the counter affidavit. It was alleged that the petitioner was not a public 
charitable trust and was not entitled to exemption under the Income-tax 
and Wealth-tax Act and that the controversy between the parties about 
the eligibility of exemption to the petitioner has not been finally settled 
and application under section 256(1) of the income-tax Act, 1961 for 
reference to the High Court Is pending. 

At the hearing before us. It was pointed out that in the Income-tax 
proceedings for assessment years 1972-73 and 1973-74 the ITO had taken 
the view that the assessee had violated the provisions of section 13 of 
the Income-tax Act and was. therefore, not entitled to exemption under 
section 11. Section 21A of the Act was enacted in the Wealth-tax Act with 
effect from 1-4-1973 containing provisionB parallel to section 13 of the 
Income-tax Act and providing the circumstances In which the wealth held 
under trust for any public purpose of a charitable or religious nature may 
become liable to wealth-tax. The Impugqed notice under section 17 of the 
Act was Issued by the WTQ after recording his reasons which were produced 
before us at the hearing. The reasons stated that *As per finding recorded 
in the income-tax assessment of 1973-74, that the Income and also 
property of the trust during the previous year was used directly or indirectly 
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for the beneHts of persons specified In section 13(3) of the Income-tax 
Act. On account of this fact I have reason to believe that the net wealth 
computed below has escaped assessment on account of failure on the part 
of the trust to lUe Its return of wealth*. 

Section 17 as It stood at the relevant time permitted the Issue of a notice 
under that section calling for a return of wealth If the Assessing Ofllcer 
for reasons recorded by him In writing. Is of the opinion that the net wealth 
chargeable to tax in respect of which any person is assessable under this 
Act has escaped assessment. Although, in the writ peUtlon, it was claimed 
that there was no material on the record that the wealth of the petitioner 
had escaped assessment, at the hearing no argument was addressed to 
us on that point and 11 was not contended that the finding In the Income- 
tax proceedings for assessment years 1972-73 and 1973-74 as it stood 
at the relevant time did not Justlly the formation of an opinion by the 
WTO that because of those findings the wealth was not exempt and 
consequently had escaped assessment. In the income-tax proceedings it 
was held that the properties of the trust were being used for the benefit 
of persons mentioned in section 13(3) of the Income-tax Act and on those 
findings action for assessment of assets of the trust to wealth-tax could 
be validly Initiated. We. therefore. And that the Impugned notice under 
section 17 of the Wealth-tax Act was validly issued. 

What was contended by the learned counsel for the petitioner, however, 
was that subsequently the Tribunal reversed the Andings of the ITO on 
the aforesaid points and held that the Income of the pelltloner was not 
liable to tax as it had not violated the provisions of section 13 of the Income- 
tax Act and the Andings of the Tribunal have been upheld by this Court 
vide Its Judgment dated 9-4-1991 In IT Reference No. 229 of 1981 - C/T 
us. J.K. Charitable Trust (1992) 196 ITR 31. According to the learned 
counsel for the petitioner, therefore, the basis on which the notice under 
section 17 was issued had vanished and the notice has become void ab 
Initio and should be quashed. 

Reliance is placed on a judgment of the Hon’ble Andhra Pradesh High Court 
In Perla Krishna Rao vs. ITO (1986) 159 ITR 299. In that case, proceedings 
under secUon 147(a). read with section 148, of the income-tax Act were 
Initiated on the basis of a Anding by the Collector and the Gold Control 
Administrator that certain gold recovered from some other persons belonged 
to the assessee, namely, Perla Krishna Rao. Subsequent to the Issue of 
notice under section 148 of the Income-tax Act the decision of the Collector 
and Cold Control Administrator was set aside in revision by the Govern¬ 
ment holding that it was not established that the gold belonged to the 
said assessee. For this reason, the Hon blc High Court held that the 
impugned notice could not be sustained and it must be held to be based 
on no material. The learned counsel for the petitioner also referred to a 
News Report In 187 ITR (Statutes) 65 to the effect that the Honlile Supreme 
Court dismissed the departmenfs special leave pcUtlon against the aforesaid 
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Judgment of the Hon'ble Andhra Pradesh High Court reported in Peria 
Krishna Rao's case (supra). On the other hand, the learned counsel for 
the revenue relied on a judgment of the Hon’ble Gujarat High Court In 
err vs. Manekua HarOal Spg. A MJg. Co. Ltd. (1977) 106 ITR 24. In that 
case In the original assessment development rebate was allowed on the 
parts of machinery. Later, the legal position was understood to be that 
development rebate was not available on the parts on machinery and It 
was for this reason that a notice under section 148 of the Income-tax Act 
was Issued to make a reassessment withdrawing the development rebate. 
Subsequently the Hon’ble Supreme Court held that development rebate 
was admissible on the parts of machinery. 'The judgment of the Hon'ble 
Supreme Court was pronounced within a month of the issue of the notice 
by the I’TO. A question arose whether the notice Issued by the I’TO under 
section 146 stood Invalidated because of the subsequent decision of the 
Hon’ble Supreme Court. It was held that ajudgment of the Hon’ble Supreme 
Court cannot be placed on the same footing as a retrospective piece of 
legislation and it cannot, therefore, be said that the reason for the belief 
of the ITO was not in existence at the time when he Initiated the pro¬ 
ceedings. It was, therefore, held that the subsequent event, l.e. the change 
of the legal position by virtue of a judgment of the Hon'ble Supreme Court, 
did not invalidate the notice that was rightly issued at the relevant time. 
To the same elTect In the view of the Hon'ble Calcutta High Court In C/T 
(Central) vs. Assam Oil Co. Ltd. (1982) 133 ITR 204. It was held that a 
decision of the High Court that a particular kind of expenditure Is not 
deductible would constitute ’information’ within the meaning of section 
147(b) of the Income-tax Act and reassessment proceedings taken In 
consequence of such Information would be valid. A subsequent reversal 
of the decision of the High Court by the Supreme Court would not render 
the reassessment proceedings void ab initio. 

We are In agreement with the view taken by the Gujarat and Calcutta 
High Courts in the aforesaid cases. As regards dismissed of special leave 
petition by the Hon’ble Supreme Court against the judgment of the Andhra 
Pradesh High Court In Peria Krishna Rao’s case (supra), the Judgment of 
the Hon'ble Supreme Court dismissing the special leave petition has not 
been placed before us. What was cited was a News Report and we do not 
know whether the Hon'ble Supreme Court made any observations approv¬ 
ing the judgment of the Andhra Pradesh High Court. A mere dismissal 
of the special leave petition does not mean that the judgment of the High 
Court stands affirmed by the Supreme Court. The fact merely remains 
that no appeal was permitted and not that an appeal against the said 
judgment was dismissed ^ the Supreme Court afllrmlng the view of the 
High Court. 

For the above reasons, we are of the opinion that the proceedings were 
validly Initiated fay the issue of the impugned notice dated 16-8-1976 and 
the subsequent reversal of the findings by the Tribunal did not effect the 
nf thA said notice. 
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As regards the notices issued by the Valuation OlDcer, the challenge to 
them was based on the assumption that the initiation of proceedings under 
section 17 being Invalid, there were no valid assessment proceedings 
pending and hence no valid reference to the Valuation Ofhcer could be 
made. As a consequence of the aforesaid findings, this contention cannot 
prevail and has to be rejected. 

For the above reasons, this writ petition has no force and is hereby 
dismissed with costs, that we assess at Rs. 5,000. 


(1006) 134 Taxation 423 (A.P.) 

IN THE HIGH COURT OF ANDHRA PRADESH 
(Before Hon'ble Justice Mr. Syed Shah Mohammed Quadrl & 
Hon'ble Justice Mr. G. Bikshapathy) 

Case referred No. 103 of 1987 

Commissioner of Income-tax 

▼B. 

Smt. D. Rani 

For the Appellant 8,S, Ashok 

For the Respondent P.V.R. Sarma 

Decided on '• 9-8-1995 

CAPITAL GAINS — Exemption u/s S4 — Assessee selling honse 
constructed by her few months back— Her stay in the bouse for the 
purpose of residence or that of her parents not extending to two 
continuous year*— Assessee still claiming exemption under section 

54 _ iTO denying the same— AAC confirming ITO's order— Tribunal 

overruling order of AAC— Held, the words ‘was being used’. In section 
84 Indicate continuous residence not necessarily for two years in 
contra distinction to mere cssual sUy or occasional sUy for a short 
period without there being an intention to sUy permanently— 
Construction of the house by assessee and its subsequent occupation 
by her for some time indicates the intention to sUy In the house 
with some degree of permanency — Assessee entlUed to exemption. 

Income-tax Act, 1961— Sections 45 & 54. 

FACTS 

Assessee constructed a house in AprU 1981 and sold the same on 3-1 1.81. 
The cost of construction of the house was Rs. 2,01,300 and the sale 
consideration was Rs. 2.50,000/-. mis resulted In capital gains of 
Rs. 48 000/- accruing to the assessee. In her return of Income assessee 
claimed exemption under section 54 with respect to the amount of capUal 
gain. The claim was Initially aUowed by the ITO. But on CIT setting aside 
the assessment u/s 263. the ITO declined exemption In the re assessment 
proceedings on the ground that the house has not been continuously used 
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by the assessee either for her realdence or that of her parents. AAC reacted 
assessee's appeal. Tribunal, however, accepted asseasee’s case and di¬ 
rected revenue to allow the exemption. 

DECISION 

After dwelling on the requirements of section on the satisfaction of which 
the provisions of section 54 become applicable, the court held that in Its 
view the words ‘In two years' did not connote continuous and uninterrupted 
use for the whole period of two years. It only indicated use in the period 
of two years immediately preceding the date of transfer to the words “was 
being used' in the section. The court held that there was no doubt that 
the words grammatically indicate a continuous stale of alTalrs in the past. 
Bui that does not mean that continuity should commence at the point 
when ‘two years preceding the date of transfer commenced and should 
end with the date of transfer'. Neither the absence of assessee during 
the period of holidays or for reasons of service or otherwise would break 
the continuity. In the view of the court the words were used to indicate 
continuous residence, not necessarily for two years In contradistinction 
lo mere casual or occasional stay for a short period without there being 
an intention to stay permanently. In the Instant case the assessee constructed 
the house and occupied the same which would indicate the intention to 
slay In the house with some degree of permanence. It was not a casual 
stay or temporary visit to the house. The fact that It was sold subsequently 
would not destroy that Intention. Therefore, it followed that stay of 7 
months would fulfil the requirement of section 54 and the assessee was 
entitled lo exemption. The reference was decided against the revenue. 

Cases referred to : 

1. S. Hamam Singh vs. C.B.D.T. (1984) Taxation 72(3) 75; 145 ITR 159 
(Del) 

2. M. Abdul Sattar vs. CIT (1987) Taxation 87(3) 279; 163 ITR 642 (Kar) 

3. M. Vismanalhon os. CIT (1979) 117 ITR 244 (Mad.) 

4. err vs. R. Mala (1982) 135 ITR 302 (Mad.) 

5. CIT vs. K.N. Srinivasan (1987) Taxation 87(3) — 112; 163 ITR 320 (Mad) 

Full text of the Judgment is given below : 

JUDGMENT 

(guadrl, J.) 

In this reference, at the Instance of the revenue, under section 256(1) of 
the Income-tax Act, 1961 ('the Act') the following question Is referred for 
opinion of this Court : 

‘Whether, on the facta and in the circumstances of the case, the Income 
Tax Appellate Tribunal was Justiiled in law in holding that the short¬ 
term capital gains of Rs. 48,700 was not assessable under section 54 
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In the hands of the aasesBce even though the aaseasee resided for a 
period of 7 months in the property which was the subject-matter of 
capital gains 7* 

In the accounting period relating to the assessment year 1982-83 the 
aaseasee occupied a house constructed for the purpose of her residence 
in April 1981 but she sold the same on 3-11-1981. The cost of construction 
was Rs. 2,01,300 and the consideration for which the house was sold was 
Rs. 2,50,000. Thus, there was a net capital gain of Rs. 48,700. In her 
return the assessee claimed exemption under section 54 of the Act. The 
ITO upheld the claim but the Commissioner, in exercise of power under 
section 263 of the Act, opined that order of assessment was erroneous 
and prejudicial to the interests of the revenue as exemption under section 
54 was wrongty allowed and after giving an opportunity of being heard 
to the assessee, set aside the order of assessment with a direction to the 
ITO to redo the assessment. After remand the ITO passed an order of 
assessment on 15-1-1995. The said amount of capital gains was assessed 
to tax holding that section 54 had no application. The assessee carried 
the matter in appeal before the AAC. By his order dated 17-9-1985, the 
AAC dismissed the appeal confirming the order of assessment. Aggrieved 
by that order, the assessee went in second appeal before the Tribunal. 
The Tribunal allowed the appeal on 26-9-1986. U is from that order the 
aforesaid question of law arises. 

The learned standing counsel for income-tax contends that for application 
of section 54 use of the house by the assessee for a period of two years 
before the date of transfer is a must and as this requirement is absent, 
the assessee cannot get benefit of section 54. He submits that the ITO 
and the AAC had rightly interpreted the section and held that the assessee 
was not entitled to exemption under section 54 and that the view taken 
by the Tribunal is not sustainable in view of the Judgment of the Madras 
High Court in M. Vlsmanathan os. CIT (1979) ITR 244 being consistently 
followed by that Court. 

The answer to the question referred to above depends upon the true 
interpretation of section 54. Section 54 was Inserted in the Act by Finance 
Act, 1978 with effect from 1-4-1974 and it remained in the Statute Book 
Ull it was amended by Finance Act, 1982 with effect from 1-4-1983. As 
the question relates to the assessment year 1982-83, we shall refer to 
the unamended provision as It stood In the relevant assessment year. 
Insofar as it is relevant for our purpose, which reads as follows: 

“Where a capital gain arises from the transfer of a capital asset to 
which the provision of section 53 are not applicable, being building 
or lands appurtenant thereto the Income of which Is chargeable under 
the head ‘Income lh>m house property*, which Is the two years immediately 
preceding the date on which the transfer took place, was being used 
by the assessee or a parent of his mainly for the purposes of his own 
or the parents own residence (hereaAer In this section referred to as 
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the original aaset), and the assessee has within a period of one year 
before or after that date purchased, or has within a period of two years 
after that date constructed, a house property for the purposes of his 
own residence, then. Instead of the capital gains being charged to 
income-tax as the income of the previous year in which the transfer 
took place, It shall be dealt with In accordance with the following 
provision of this section, that Is to say,—...* 

The analysis of the provision extracted above would show that to claim 
benefit of exemption granted under the said provision, the following 
requirements should be fulfilled : 

1. The capital gain should arise from a transfer of a house property 
of building or land appurtenant thereto, the income of which Is 
chargeable under the income from house property: 

2. Such a gain is not governed by the provisions of section 53 of 
the Income-tax Act: 

3. That the property was being used In fhe two years immediately 
preceding the date on which the transfer took place: 

4. The property should have been used malnh^ for the purpose of 
residence; 

5. (a) The assessee has purchased a house property within a period 

of one year before or after the date of transfer; or 

(b) constructed a house for the purpose of his own residence 
within a period of two years after the date of the transfer. 

It is only if the aforementioned requirements are satisfied that the capital 
gain has to be dealt with as provided under section 54, viz. if the capital 
gain is greater than the value of the house property purchased or constructed, 
the dilTerence between the amount of capital gain and the cost of new 
asset shall have to be charged under section 45 of the act as the Income 
of the previous year but if the amount of capital gain is equal to or less 
than the cost of new asset, the capital gain shall not be charged under 
section 45. Section 45 reads as follows: 

'Capital gains.- Any profits or gains arising from the transfer of a 
capital asset eflected In the previous year shall, save as otherwise 
provided In sections 53, 54, 54B. 54-1 and 54-E, be chargeable to 
income-tax under the head ‘Capital gains', and shall be deemed to 
be the income of the previous year in which the transfer took place." 

In the instant case It Is a common case that if the requirement of the 
residence under condition No. 3 mentioned above, i.e.. that the property 
was being used in the two years Immediately preceding the date on which 
the transfer took place. Is satisfied, the capital gain would be exempted 
from tax. The dispute centers round the interpretation of the clause “which 
in the two years immediately preceedlng the date on which the transfer 
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took place, was being used the assessee or a parent of his...'. In our 
view the said clause means that the assessee or his parent should have 
used the property for residence In two years Immediately preceding the 
date of transfer. The words ‘In two years* do not connote continuous and 
Interpreted use for the whole period of two years. It only Indicates or 
connotes use In the period of two years tnunediately preceding the date 
of transfer. But then, what meaning should be given to ‘was being used' 
In the later part of that clause. There Is no doubt that the words gram¬ 
matically Indicate a continuous state of affair in the past. But that does 
not mean that continuity should commence at the point when ‘two years 
preceding the date of transfei' commences and should end with the ‘date 
of transfer*. Will the absence of the assessee during the period of holidays 
from the house destroy the continuity 7, or will his non-occupation of the 
property due to absence from the station for reasons of service or otherwise 
have the effect of breaking the continuity 7 We think not. In our view those 
words are used to indicate continuous residence, not necessarily for two 
years, in contradistinction to mere casual stay or occasional stay for a 
short period without there being an Intention to stay permanently. In the 
Instant case the assessee constructed the house in question and occupied 
the same which indicate the Intention to slay in the house with some degree 
of permanency. It was not a casual stay or temporary visit to the house. 
The fact that It was sold subsequently would not destroy that Intention. 
Therefore, It follows that stay of seven months would fulfil requirement 
No. 3 indicated above. Thus, the provision of section 54 is attracted and 
the assessee is enlllled to exemption. 


We shall now refer to the cases cited by the learned standing counsel. 
In M. Vlswanathan's case (supra) the question of applicability of section 
54 was referred to by the Madras High Court. The assessee therein resided 
for one year and five months before he sold the house properly. On the 
ground that the use was for a period less than two years It was contended 
by the revenue that the provisions of section 54 would not be attracted. 
The learned Chief JusUce speaking for the Bench observed that the words 
‘two years immediately preceding the date of sale’ and Vas being used 
were Important and that If the words ‘in the two years immediately 
preceding' were stood by themselves, some ambiguity would have arisen. 
But those words are coupled with the words was being used' which in 
English language extended to the date of transfer as the expression in 
the English language was described as past continuance, a continuity 
which extended up to the termination date which is clearly stated as the 
date of transfer. For the reasons we have alrea<ty indicated above, with 
great respect, we are unable to accept the InterpretoUon placed by the 
Dillon Bench of the Madras High Court. The view In M. Vismonathnn s 
case (supra) by the Madras High Court, was foUowed by that Court in 
CIT V8. R. Mala (1982) 135 ITR 302 and CIT os. KJV. Srlnivasan (1987) 

163 ITR 320. 
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Section 54 came up for consideration before a learned single Judge of 
the Delhi High Court In S. Hamam Singh Suri vs. C.B.D.T. (1984) 145 ITR 
159. There the question was raised by the assessee in a writ petition and 
not by the way of reference under section 256. The learned single Judge 
having referred to the earlier view taken by the Madras High Court 
expressed the view that past continuous tense and used In section 54 
only meant that whenever used in the preceding two years, the house 
should have been used by the assessee as a residence for himself or his 
parent and that the word ‘in' read with ‘mainly* could never mean continuously. 
So, the house need not have been continuously used for a period of two 
years for the purpose of residence of the assessee or his parent prior to 
its sale so as to claim exemption under section 54. Same view was expressed 
by the Karnataka High Court in M. Abdul Sattar vs. crr(1987) 163 ITR 
642, wherein 11 was held that the words ‘in the Iwo years immediately 
preceding the date of transfer' could only mean that any time within two 
years and that the words ‘was being used' cannot restrlcl 'In’ or control 
'In' the two years occurring earlier and that they do not restrict or curtail 
the period occurred In the earlier part of the section. For the reasons we 
have already mentioned above, we are In respectful agreement with the 
reasoning and conclusions of the Delhi High Court and Karnataka High 
Coiirt in the case cited (supra). 

In the result, we do not find any illegality in the order of the Tribunal. 
We answer the question in the affirmative, I.e., In favo.ur of the assessee 
and against the revenue. 


(1996) 134 Taxation 428 (Bom.) 

IN THE HIGH COURT OF BOMBAY 
(Before Hon'ble Justice Dr. B.P. Saraf & 

Hon'ble Justice Mr. M.L. Dudhat) 
l.T. Reference No. 145 of 1984 

Commissioner of Income-tax 
vs. 

Tata Hydro Electric Supply Co. Ltd. 

For the Applicant Dr. V. Balaaubramaniam 

For the Respondent S.S. Sbetty 

Decided on : 17-11-1995 

INCOME PROM BUSINESS AND PROFESSION ~ Business expenditure 
— Contribution towards recognised provident fund—Assessee following 
mercantile system of accounting made provision for contribution to 
superannuation fund — Assessing Officer not allowing the claim since 
not actually paid during the previous year as required by section 
36(l)(lvl — Assessee contesting the disallowance in view of the meaning 
of word ‘paid’ in section 43(2} — Held, assessee entitled to deduction 
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though not actually paid on the eoit]oint reading of section 36(l)(iT) 
and section 43(2). 

Income-tax Act, 1961 — Sections 3e(l)(lu) and 43(2). 

FACT« 


During the previous year relevant to A.Y. 1978-79 the assessee made a 
provision of Rs. 1,49,708 on account of Us contribution to the approved 
superannuation Jund. As the assessee was following mercantile system of 
accounting the UabtlUy for the above provision had become due during the 
previous year, the assessee claimed deduction for the amount. The ITO did 
not allow the claim because the amount had not actually been paid during 
the previous year as required by section 36(l)(iv). ClTfA) accepted assessee's 
contention that the word “paid' in section 36-(l)(iv) has to be urxderstood 
In the manner as defined In section 43(2) of the I.T. Act and, therefore, held 
that the assessee was entitled to the deduction. Revenue's appeal before 
the Tribunal was also dismissed. 

DECISION 

The Honhle Court observed that the effect of section 43(2) which spe- 
clffcally dellnes the expression ‘paid* for the purposes of sections 28 to 
41 Is to give the meaning assigned by It to the word ‘paid’ In all places 
In sections 28 to 41 of the Act, wherever 11 occurs unless the context 
otherwise requires. There Is nothing In the subject or context In section 
36( 1) (i i4 which requires otherwise or a departure from the meaning conveyed 
by the definition. On the other hand, a conjoint reading of section 36(l)((t4 
and section 43(2) makes It abundantly clear that the term ‘paid' appearing 
in secUon 36(l)(lu) means - Not only actually paid' but also ‘Incurred' 
according to the method of accounting upon the basis of which the profits 
and gains are computed under the head ‘profits and gains’ of the business 
or profession. Adverting to the facts of the case that the assessee was 
following mercantile system of accounting and the liability toward super¬ 
annuation fund had accrued during the previous year not In dispute and. 
therefore. In the view of above discussion there was no merit In contention 
of the revenue which runs counter to the plain language of the statute. 
The Hon’ble Court, therefore, held that the Tribunal was correct In holding 
that the meaning of the word ‘paid’ used In section 36(1)(M was the one 
given to It by section 43(2). The reference was accordingly decided In favour 
of the assessee and against revenue. 

Case lefeired to: 

err vs. Tata Hydro Electric Power Supply Co. ltd. (1986) Taxation 80(3)- 
172: 159 ITR 28 (Bom.) 

Full text of the Judgment is given below; 

JUDGMENT 


(Dr. B.P. Saraf, J.) 

By this reference under secUon 256(1) of the Incomc-t« Act. 

Acf) made at the instance of the revenue, the Tribunal has referred the 
following four questions of law to this Court for opinion: 
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*1. Whether, on the facts and In the circumstances of the case, the 
assessee was entitled to depreciation on increased repayment liability 
arising as a result of fluctuations in the rate of exchange of foreign 
currencies in which the world bank loans were required to be repaid? 

2. Whether, on the facts and in the circumstances of the case, the 
Tribunal was right in law in holding that the assessee was entitled 
to depreciation on the increased liability due to revaluation of the 
German Mark and Netherland Guilders in 1961? 

3. Whether, on the (acts and in the circumstances of the case, the 
Tribunal was right in law in holding that the meaning of word ‘paid' 
as used in section 36(l)«i4 of the Income-tax Act, 1961. in connection 
with the contribution of an emptoyer towards an approved superan¬ 
nuation fund la that given in section 43(2)? 

4. Whether, on the facts and in the circumstances of the case, the 
TYlbunal was right In holding that the assessee is entitled to the 
deduction of Rs. 1,49,708 in respect of the provision to the approved 
superannuation fund scheme, though not actually paid?* 

The counsel for the parties are agreed that question Nos. 1 and 2 are covered 
in favour of the assessee by the decision of this Court in assessee's own 
case err us. Tata Hydro Electric Power Supply Co. Ltd. (1986) 159 ITR 
28. In that view of the matter, we answer both these questions in the 
afllrmallve and in favour of the assessee. 

The facts relevant for question Nos. 3 and 4 are as follows: 

During the previous year relevant to the assessment year 1978-79, the 
assessee had made a provision for contribution to the approved super¬ 
annuation fund to the tune of Rs. 1,49,708. The assessee claimed deduction 
of the above amount in computation of its Income by virtue of section 
36(l)(lu) of the Act. The FTO did not allow the claim of the assessee as, 
according to him, the amount had not been actually paid during the 
relevant previous year as required by section 36(i)((i4. The assessee 
appealed against this disallowance to the Commissioner (Appeals). The 
contention of the assessee before the Commissioner (Appeals) was that 
as it was following the mercantile system of accounting it was obligatory 
on its prut during the previous year to provide for the liability on account 
of contribution to the superannuation fund on accrual basis. It was 
submitted by the assessee that by virtue of deflnlUon contained in section 
43(2) of the Act, the expression 'paid' appearing in section 36(1 )((u) would 
mean both 'actually paid' or 'incurred according to the method of account¬ 
ing upon the basis of wdilch profits or gains are computed.' This submission 
of the assessee found (avour with the Commissioner (Appeals). The 
Commissioner (Appeals) according]^ set aside the order of the ITO dis¬ 
allowing deduction of a sum of Rs. 1,49,708 and held that the assessee 
was entitled to deduction of the same under section 36(l}(<i4. The appeal 
of the revenue against the above order of the Commissioner (Appeals) was 
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dismissed by the Tribunal. Hence, this reference at the Instance of the 
revenue. 

We have heard the learned counsel for the revenue who submits that the 
word “paid' appearing in section 36(l)(lt4 would mean 'actually paid' and 
that It cannot be construed to mean and include expenditure Incurred 
but not paid'. We have given our careful consideration to the above 
submission. We, however, find it dllBcuIt to accept the same in view of 
section 43(2) which specifically deflnes the expression 'paid' for the purposes 
of 'sections 28 to 41' which obviously would Include section 36(l)(ul). 
Section 36(1 )(M provides, inter alia, forallowance of deduction In computing 
the Income of an asseasee referred to In section 28 of the Act of any sum 
paid by the asseasee as an employer ‘fay way of contribution towards an 
approved superannuation fund* subject to such limits as have been 
prescribed for the purpose of approving the superannuation fund. Section 
36(l)((ul reads as follows: 

“Other deductions. - (1) The deductions provided for In the following 
clauses shall be allowed In respect of the matters dealt with therein, 
in computing the income referred to in section 28 — 

(a to (llO •• 

(ti^ any sum paid by the asseasee as an employer by way of contribution 
towards a recognised provident fund or an approved superannuation 
fund, subject to such limits as may be prescribed for the purpose of 
recognising the provident fund or approving the superannuation fund, 
as the case may be; and subject to such conditions as the Board may 
think fit to specify In cases where the contributions are not In the 
nature of annual contributions of fixed amounts or annual contribu¬ 
tions fixed on some definite basis by reference to the Income chargeable 
under the head 'Salaries' or to the contributions or to the number 
of members of the fund;" 

Section 43 contains definitions of certain terms relevant to Income from 
profits and gains of business or profession. Clause (2) thereof defines the 
expression 'paid'. Section 43, so far as It relevant reads. 

‘Dejlnttlons of certain terms relevant to Income from profits and gains 
of business or profession. — fn sections 28 to 41 and In this section, 
unless the context otherwise requires- 

mm ** 

(11 

(2) 'paid' means actually paid or Incurred according to the method of 
accounting upon the basis of which the profits or gains are computed 
under the head 'Profits and gains of business or profession';* 

The effect of section 43(2) Is to give the meaning assigned by It to 
the word 'paid' In all places In sections 28 to 41 of the Act wherever 
It occurs “unless the context otherwise requires". These words appear 
In section 36(1)(M. It has, therefore, to be understood to mean what 
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to conveyed by the deflnition contained In section 43(2). There is 
nothing In the subject or context which requires otherwise or a departure 
from the meaning conveyed by the definition. On the other hand, a 
conjoint reading of section 36( l)((i)) and section 43(2) makes it abundantly 
clear that the term ‘paid* appearing In section 36(1)(((4 means: not 
only ‘actually paid' but also ‘incurred according to the method of 
accounting upon the basis of which the profits and gains are computed 
under the head ‘Profits and gains of business or profession*. 

There Is no dispute in this case about the fact that the emsessee was 
following mercantile system of accounting. Further uncontroverted factual 
position Is that a liability of Rs. 1.49.708 was incurred by the assessee 
during the previous year In respect of contribution to the approved 
superannuation fund. The entitlement of the assessee to deduction has 
not been challenged on the ground of non-fulfilment of any of the conditions 
of section 36(l)((u). The only ground on which the claim of the assessee 
has been rejected by the ITO Is that the word ‘paid’ occurring In section 
36(l)(li4. has to be construed as ‘paid* In the ordinary sense of the term 
and not in the sense set out in clause (2) of section 43. We do not find 
any merit In this stance of the revenue which goes counter to the plain 
language of the statute. As stated earlier, ‘paid* occurring In section 
36(l)(fu) has to be given the same meaning as have been assigned to It 
by the Legislature In section 43(2) unless the context otherwise requires. 
There Is nothing in the context In which it occurs In section 36(1) (lu) to 
require otherwise. Situated thus, we are of the clear opinion that the 
Tribunal was right In holding that the meaning of the word ‘paid* used 
In section 36 In connection with contribution towards approved super¬ 
annuation fund Is the one given to It by section 43(2). Accordingly, we 
answer question No. 3 in the affirmative ahd in favour of the assessee. 

In view of the above answer to question No. 3, question No. 4 which is 
consequential has also to be answered in the afllrmatlve and In favour 
of the assessee. It is answered accordingly. 

Hiis reference Is answered accordingly. 

In view of the facts and circumstances of the case, we direct the revenue 
to pay the sum of Rs. 750 to the assessee as costs. 
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IN THE HIGH COURT OF BOMBAY 
(Before Hontile Justice Dr. B.P. Saraf & 

Hon*ble Justice Mr. M.L. Dudhat) 

I.T. Reference No. 103 of 1984 

Commissioner of Income-tax 

▼s. 

Vakharla k Co. 

Decided on 3-11-1095 

INCOME FROM BUSINESS AND PROFESSION — Income derived from 
brokerage and commission on foreign transactions between scheduled 
banks and Exchange Control of Reserve Bank of India — Assesses 
terming the same as professional income — Revenue rejecting the 
same — Tribunal overruling revenue's decision — Held, income not 
assessable as professional Income. 

Income-tax Act, 1961 — Section 28(1). 

FACTS it DECISION 

The assessee Arm claimed that Income derived from brokerage and 
commission on foreign transactions between scheduled banks and Ebcchange 
Control of Reserve Bank of India was iaxable as professional Income. The 
assessing oAlcer denied assessee's claim but the TYibunal allowed the 
same. The Hon'ble Court held that the issue In question was covered by 
the ratio of the decision in CVT vs. Lallubhal Nagardas & Sons and 
accordingly decided the reference In favour of Revenue and against the 
assessee. 

Case referred to: 

err vs. Lallubhal Nagardas & Sons (1993) 204 ITR 33 (Bom.) 

Full text of the Judgment is given below: 

JUDGMENT 


(Dr. B.P. Sarqf, J.) 

By this reference made under section 256(1) of the Income-tax Act, 1961, 
at the instance of the revenue, the Tribunal has referred the following 
question of law for the opinion of this Court; 

‘'Whether, on the facts and In the circumstances of the case, the 
Tribunal was correct In law In holding that Income derived by the 
assessee-flrm from brokerage and commission on foreign transactions 
between scheduled banks and Ebtchange Control of Reserve Bank of 
India was taxable as ‘professional lncome‘?‘‘ 

It Is stated before us that this case is covered by the ratio of the decision 
of this Court In CIT us. Lallubhal Nagardas & Sons (1993) 203 ITR 33. 
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Following the same. It Is answered In the negative and In favour of ^e 
revenue. 

No order as to costs. 


(leae) 134 Taxation 434 (Bom,) 

IN THE HIGH COURT OF BOMBAY 
(Before Dr. B.P. Saraf & 

Hon'ble Hon'ble Justice Mr. M.L. Dudhat) 

I.T. Reference No. 58 of 1984 
Commiasloaer of Income-tax 
▼a. 

Godfrey Philllpa India Ltd. 

For the Applicant T.V. Khatrl 

For the Respondent J.O. Mlstry 

Decided on : 3-11-1095 

BUSINESS EXPENDITURE — Assessee Incurring expenses In connec¬ 
tion with Issue of new shares to dilute foreign shareholding as per 
government directions — Claiming the same as revenue expenditure 
— Revenue not admitting the claim — Tribunal holding the expen¬ 
diture to be allowable u/s 37(1) —■ Held, Tribunal correct in allowing 
the claim — Expenditure admissible u/s 37(1). 

Income-tax Act, 1961 — Section 37(1). 

FACTS 

The assessee incurred an expenditure of Rs. 29,021 /- towards issue of new 
shares undertaken by it so that thegouemment requirement diluting foreign 
shareholdings could be complied with. The requirement was a prerequisite 
for the carrying on of business by the assessee company. The issue was 
made by the assessee company bi the preceding A.Y. but part of the 
expenditure Incurred in the preceding A.Y. was allowed by the TVlbunat 
followlT\g the ratio of the decision (n CIT vs. Glaxo Laboratories (India) Ltd. 
and revenue preferred reference against that order of the Tribunal. In this 
year's return also, the assessee claimed the experullture as deduction. 
Revenue rejected the claim and Tribunal on appeal by assessee allowed 
the deduction. 

DECISION 

Hon'ble Court did not find any Infirmity in the order of Tribunal and, 
therefore, allowed the claim, 'hie reference was accordingly decided in 
favour of the assessee and against revenue. 

Cases referred to : 

1. err vs. Hico Products (P) Ltd. (No, 1 ) (1993) 117 TaxaUon 42 (Bom); 
201 ITR 667 (Bom.) 
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2. CiT us. Glaxo Laboratories (India) Ltd. (1990) Taxation 97 (3)-2S5; 
181 ITR 59 (Bom.) 

mu text of the Jodgmeiit la gteen below : 

juDGiiBirr 

(Dr. B.P. Sarqf, J.) 

By this reference under section 256(1) of the Income-tax Act, 1961 (‘the 
Act*) made at the Instance of the revenue, the Income-tax Appellate Tribunal 
has referred the following questions of law for the opinion of this 
Court : 

*1. Whether, on the facts and in the circumstances of the case, the 
Tribunal was right In law In holding that In computing the dlsallowable 
expenditure In respect of the empi<^ee directors the limits under 
section 40(c) and not those under section 40(A)(5) are to be 
considered ? 

2. Whether, on the fact and In the circumstances of the case, the 
assessee was entitled to the claim that share Issue expenses of 
Rs. 29,021 was an expenditure under section 37(1) of the IT Act, 
1961 ?* 

It is fairly conceded by the counsel for the revenue that the first question 
is covered In favour of the assessee by the decision of this Court In CIT 
vs. Hico Products (P.) Ltd. (No. 1) (1993) 210 ITR 567 (Bom.). In view of 
the above, we answer the first question In the afilrmatlve and In favour 
of the assessee. 

So far as second question Is concerned, the learned counsel for the assessee 
pointed out to us that the expenditure In question Is an expenditure of 
f^venue nature. It is also pointed out to us that an Issue of new shares 
was made by the assessee In the preceding assessment year as a result 
of the requirement of Government authorities under which dUutlon of 
foreign shareholdings was a prerequisite for carrying on of the Company’s 
business In India. The part of expenditure In doing so was Incurred In 
the preceding assessment year which was allowed by the Tribunal. The 
revenue did not come in reference against the said order. The amount 
claimed In this year is a part of the expenditure Incurred In connecUon 
with the very same Issue which was made In the preceding assessment 
year The learned counsel submits that the expenditure was allowed In 
the preceding assessment year, following the ratio of the decision of this 
Court In CIT os. Glaxo Laboratories (India) Ltd. (1990) 181 ITR 59 (Bom.). 
In view of the above, we do not find any Infirmity In the order of the Tribunal 
allowing the deduction claimed by the assessee In respect of expenditure 
of Rs. 29.021 in connecUon with the very same issue In this year also. 
In view of the above. Question No. 2 Is answered In the affirmative and 
In favour of the assessee. 

No order as to costs. _ 
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(1006) 134 TattUen 436 (Bom.) 

IN THE HIGH COURT OF BOMBAY 
(Before Honlile Justice Dr. B.P. Saraf & 

Hon'ble Justice Mr. M.L. Dudhat) 

I.T. Reference No. 216 of 1983 

Colonr Chem Ltd. 
vm. 

Commissioner of Income-tax 
For the Appellant Dr. V. Bslssubrsmanlam 

For the Respondent P.8. Jetly 

Decided on 3-11-1995 

AMENDMENT TO INCOME TAX ACT— Soctlon 144B brought Into the 
statute on 1-1>1076 — Revenue applying the same for A.T. 107S>76 

— Assessee contending provisions not applicable In A.T. 1075-76 — 
Held, revenue correct In applying the provisions to A.T. 1075-76. 

Income-tax Act, 1961 — Section 144B. 

EXPORT MARKET DEVELOPMENT ALLOWANCE — Assessee company 
exporting certain chemicals to two foreign buyers — Also paying 
commission to these buyers on account of these export sales — 
Claiming weighted deduction u/e 36B in. respect of commission — 
ITO disallowing the claim — Appellate authorities confirming the 
disallowance — Held, relationship between assessee and foreign firms 
to be that of vendor and buyers — Payment of commission to buyers 
only a rebate or discount or reduction In sale price of goods supplied 

— Payment not an expenditure on advertisement, publicity, etc. or 
expenditure under any other clause of section 35B — Tribunal correct 
In confirming the disallowance. 

Income-tax Act. 1961— Section 35B. 

DEDUCTION OP BUSINESS EXPENDITURE — Assessee claiming surtax 
as a deduction in Its computation of income — ITO disallowing the 
claim — Tribunal confirming the disallowance— Held, surtax not 
deductible In arriving at the total Income. 

Income-tax Act. 1961 — Section 37, 

DEPRECIATION — Extra shift allowance — Assessee claiming the same 
In respect of certain items of plant and machinery— ITO rejecting 
the claim since Items fell within the bar specified In Item No. (1) 
of item (111) of Appendix I, Part 1 of I.T. Rules, 1962 — Assessee 
contending bar applicable only to electrical light or fan installations 
and not to wiring or transformers and other stationary plant — 
.^pellate authority below rejecting aseessee's contention — Held, 
contention of the assessee not correct— Trlbuiud Justified in dis¬ 
allowing the claim. 

Income-tax Act. 1961— Section 32. 
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FACTS 

Invoking the provisions of section 144B. the ITO referred the case of the 
assesseefor the A.Y. 1975-76 to the lAC. As the provision was brought into 
the statute on 1-1-1976, the assessee contested that the provision was not 
tnvokable in A.Y. 1975-76. The contention of the assessee was rejected by 
the Tribunal During the previous year relevant to A.Y. 1975-76, the assessee 
exported certain chemicals to West Germany. The assessee company prepared 
the invoixs without deducting anything Jroth the sale price. AJler the goods 
were sent, the buyers wrote a letter to the assessee wherein they tr\Jbrmed 
the latter that they have ceded the export business to U and that they should 
now be able to pay an overriding commission of 6.5% on the F.O.B. value 
of goods. After receiving (he necessary permission from R.B.I., the assessee 
remitted a sum of Rs. 7,11,612/- to the tiwo buyers as commission and 
claimed weighted deduction In respect of the same u/s 35B( 11(b) of the Act. 
The ITO did not admit the claim on the ground that the expenditure did not 
fall under any of sub-clauses of section 35B(l)(b}. CFTtA} as well as Tribunal 
confirmed the disallowance. In Us return of Income assessee claimed sur¬ 
tax as deduction from Its total income. The claim loas negatived by ITO and 
the negation was confirmed by Tribunal. In Us return for the A.Y. under 
consideration, assessee claimed extra shfl allowance in respect of some 
items of plants and machinery. The claim was rejected by the ITO on the 
ground that these items were not eligible for the same. The disallowance 
was confirmed by CITtA) and Tribunal. 

DECISION 

As regards the Issue of applicability of section 144B to A.Y. 1975-76. the 
court following Its decision In Caronn Sahu Co. Ltd. vs. CIT answered the 
question In negative and In favour of the revenue. As regards the claim 
of assessee u/s 35B, the court adverting to the assessec's great emphasis 
on the words In buyer’s letter that *we are prepared to cede the export 
business and that you should be able to pay overriding commission” In 
arriving at the conclusion that the expenditure was covered by the clauses 
of secUon 35B(l)(b) held that description or nomenclature given to a 
particular payment by the parties to the contract could not be regarded 
as conclusive. And what was necessary to be considered was the true nature 
of the payment. The true nature of the 'overriding commission' In this 
case was a reduction In the price of goods supplied by the assessee on 
the request of the purchaser In view of the volume of the transactions. 
By no stretch of Imagination such payment could be regarded as expen¬ 
diture on advertisement, publicity, etc. or dlstribuUon or supply of goods. 
Otherwise also, such payment did not fall under any of the clauses of 
section 35B. 'Ihe court, therefore, answered the reference In favour of 
revenue. As regards the Issue of allowabUlty of sur-tax as deducUon from 
total income, the court held that the Issue stood concluded In favour of 
revenue In view of Its decision In Lubrizol India Ud. vs. CIT. Coming to 
the argument of assessee's counsel on the Issue of allowance of extra shift 
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allowance, the court held that It found It dlfllcult to accept the construction 
suggested that the bar envisaged In Item III of Appendix I, Part I of I.T. 
Rules did not appfy to ‘wiring* or transformers and other stationary plant, 
while it did apply to ‘wiring* or electrical light or fan installations, as 
mentioned in Item (1) of item III. Perusal of item (1) would show that It 
has two parts. 'The first part refers to electrical machinery, switchgear 
and Instruments, transformers and other stationary plant and wiring and 
the other part refers to ‘fittings or electrical light and fan Installations.' 
In that view of the matter, ‘wiring* referred to In Item (1) would mean and 
Include ‘wiring’ for the purposes of Item mentioned therein which precede 
it. It could not be construed to mean wiring for electrical light and fan 
installations. The assessee was, therefore, not entitled to extra shift 
allowance in respect of these disputed Items. The reference on this issue 
was answered in favour of revenue and against the assessee. 

Cases raferrsd to: 

1. Corona Sahu Co. Ltd. vs. crr(1995) 129 TaxaUon 172; 213 ITR 106 
(Bom) 

2. Lubrizol India Ltd. us. CfT (1991) 187 ITR 25 (Bom) 

Full text of the Jadgment Is gives below: 

JUDGMENT 

(Dr. B.P. Saraf, J. I 

By this reference under section 256(1) of the Income-tax Act. 1961 (‘the 
Act’) made at the Instance of the assessee, the Tribunal, Bombay Bench, 
has referred the following questions of law to this Court for opinion : 

' 1. Whether, on the facts and in the circumstances of the case, the 
Tribunal erred In holding that the provisions of section 144B of the 
Income-tax Act, 1961. which were brought into statute on 1-1-1976 
were applicable for the assessment year 1975-76 ? 

2. Whether, on the facts and in the circumstances of the case, the 
'Tribunal was JustlHed In holding that the payment of Rs. 7,11,612 
to the foreign parties was not expenditure for the purpose of section 
35B 7 

3. Whether, on the facts and In the circumstances of the case, the 
Tribunal was Justllled In holding that the surtax payable by the 
assessee Is not deductible In arriving at the total Income ? 

4. Whether, on the facts and In the circumstances of the case, the 
'Tribunal erred in law In holding that extra shift allowance of 
Rs. 3,66,496 was not allowable in respect of the plant In question ? 

5. Whether, on the facts and In the circumstances of the case, the 
'lYibunal erred in law In holding that provisions of section 4QA(5) would 
be applicable in respect of the period of the employment of the employees 
outside India 7* 
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So £ar as question No. 1 Is concerned. It Is covered in favour of the revenue 
by the decision of this Court In Corona Sahu Co. Ltd. vs. CIT (1995) 213 
ITR 106. Accordingly, following the same, we answer the above question 
In the negative and In favour of the revenue. 

So far as question No. 3 Is concerned, this Is also covered In favour of 
the revenue by the decision of this Court In Lubrtzol India Ltd. vs. CIT 
(1991) 187 ITR 25. Following the same. It Is answered In the affirmative 
and in favour of the revenue. 

So far as question No. 5 Is concerned, the counsel for the assessee submits 
that having regard to the paucity of facts, he Is not a position to pursue 
the same. He, therefore, does not want to press the same. The said question 
Is, therefore, returned unanswered. 

Only two questions are left for our consideration, i.e.. question Nos. 2 
and 4. Question No, 2 pertains to the disallowance of the claim of the 
assessee for weighted deduction under section 35B of the Act In respect 
of overriding commission granted to a foreign buyer. Question No. 4 
pertains to disallowance of the claim of the assessee for extra shift 
allowance on some Items of electrical wiring, etc. We shall, therefore, set 
out only those facts which are relevant for deciding the above two questions. 
The facts pertaining to question No. 2 are as follows : 

The assessee had received orders for export of certain chemicals from two 
West German Companies, viz,, Bayer A.G. and Hoescht A.O. The contract 
for purchase showed that the purchasers were Bayer A.G. or Hoescht A.O., 
as the case may by, and the seller was the assessee-company. The 
purchaser had agreed that the goods would be cleared by them. The 
contract shows that Insurance from words to works was to be covered 
by the purchaser. Payment was to be net cash against documents on Orst 
presenUUon. Accordingly, the assessee-company prepared the Invoice and 
sent the goods as per Instructions of the purchaser. The invoices did not 
show any deduction from the sale price. After the goods had been sent, 
Bayer A.G. had written a letter lo the assessee-company on 9-10-1974. 
The letter read as follows : 

“Dear Sirs, 

Ceding of Export business 

We have pleasure In informing you that we are prepared to cede the 
following export business to you :_ 


B-57/74 

Colour-Chem Golden Yellow 



FRN ex. cone. 

2,000 lbs. 

B-58/74 

Colour-Chem Black FPV 
for shipment to Canada 

2,000 lbs. 

B-60/74 

Phthalocyanlne Green GN Pdr. 
for shipment to Spain 

2,000 kgs. 
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B-62/74 

Benzidine Yellow CO for shipment 
to U.K. 

1,000 kgs. 

B-64/74 

Colour-Chem Golden Yellow CFRR 



ex. cone. 

60,000 lbs 

B-6S/74 

Colour-Chem Golden Yellow PRM 



ex. cone. 

5,000 kgs. 

B-66/74 

Benzidine Yellow GC for shipment 



to U.K. 

1000 kgs. 

B-67/74 

Phthalocyantne Green GN Pdr. for 
shipment to West Germany 

10,000 kgs. 


The total value la about Rs. 2,198,400...Kindly conflrm that you will 
be able to pay an overriding commission of 6.5 per cent on the f.o.b. 
value to us on this business. 


Your faithfully, 
Bayer AG 
Sd/-,* 

The assessee-company had received the sale proceeds in India. Thereafter, 
the assessee approached the Reserve Bank of India for remitting 6.5 per 
cent of the f.o.b. value of the goods back to the purchasers. This was in 
accordance with the direction of the purchaser companies as could be 
seen in their letter quoted above. The Reserve Bank permitted the assessee- 
company to remit the amount. The amounts remitted in sales made in 
the two organisations, who were making purchase from the assessee. were 
Rs. 7,11,612. 

The assessee claimed that the amount was paid as commission to the party 
concerned in West Germany for securing business and, therefore, it was 
entitled to weighted deduction in respect thereof under section 35B. The 
ITO refused to allow the deduction as the details of the commission showed 
that the good had been sold by the assessee to the very same party to 
whom the commission had been paid. This amount, according to the ITO 
We.s, therefore, not expenditure falling under section 35B. The above finding 
of the ITO was confirmed Ity the Commissioner (Appeals). The assessee 
appealed to the Tribunal. The Tribunal also decided against the assessee 
and dismissed the appeal. The Tribunal held that amount of Rs. 7,11,612 
remitted by the assessee back to the purchaser did not represent any 
expenditure. The Tribunal did not accept the contention of the assessee 
that the purchaser to whom the overriding commission had been given 
on the value of the goods supplied to them was acting as undisclosed 
principles for some other parties. The Tribunal observed that there was 
no written agreement between the purchaser and the assessee which could 
show the relationship of agent and principal. On perusal of the purchase 
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contracts and the invoices, the ‘Mbunal held that these tsro documents 
unmistakably showed that the sales had been made by the asaessee directly 
to those purchasers whom the commission bad been paid. Ihe Tribunal 
also arrived at a categorical Wnding that the overriding commission paid 
by the asa ps a ee to Its purchasers In West Qermany was in tact and reality. 
In the nature a rebate or discount on the value of the goods supplied to 
them by the assesses. The Tribunal, therefore, held that such a deduction 
or discount carmot be termed as an eipendlture of the nature f^dllng under 
section 36B. The Tribtuial, therdme, rejected the claim of the a ss e ss ee 
for weighted deduction under section 35B m respect of the above amount. 

We have hea^ at length Mr. J.D. Mlstry. the learned counsel for the 
asaessee, who submits that the relationship-Ibetween the asaessee and 
the purchaser In West Germany was that of principal and agent According 
to Mr. Mlstry, thoM parties had done everything for the assessee as its 
agent right from advertising Its goods, procuring orders, supplying and 
distributing the same and in that view of the mattei;. the overriding 
conunlSBlon allowed by the assessee Is an expenditure which would Call 
under all the clauses of section 3&B(l)(b) except sub*clause (vU). Mr. Mlstry 
further submits that the finding of the Tribunal that the relattonshlp 
between the assessee and West German firm Is that of buyer and seller 
is only an Inference which should be examined by this Court. 

We have carefiiUy considered the above submission of the learned counsel 
for the assessee. However, In view of the clear facu of the case and the 
finding arrived at by the Tribunal which. In our opinion. Is absolutehr 
correct In law, we find It difflcult to hold that ^ asscsee Is entitled to 
weighted deduction under section 35B In res|pect of the amounts in 
question. As rightly held by the Tribunal, the rolaUonsblp between the 
asaessee and the West German firm, who was the recipient of the ’overriding’ 
commission, was clearly that of the vendor and buyers and the payment 
of the overriding commission to the purchaser had the effect of reducing 
the sale price of the goods supplied to It by the assessee. It cannot be 
termed as an erqrendlture falling under any of the sub-cUuses of clause 
(b) of sub-section (1) of secUon 35B. In that view of the niatter, we do 
not find any infirmity In the finding of the Tribunal. 

We are of the clear opinion that the payment of the loverridlng commission’ 
to the purchaser was in fact rebate or a discount or reduction in the price 
of goods supplied by the assessee rad hence section 35B Is not attracted. 
It may be pertinent at this stage to mention that the lemned counsd for 
the assf fff** laid great emphasto on the expressions >e are prepared to 
ceSe the following export business to you* rad *^dly confirm that you 
will be able to psy’sn overriding amunlsslon of 6.5 per cent on f.o.b. value 
to us on his business" appearing In the letter of the West German firm 
tint ed 0 - 10-1994 which has been set out above, and submitted that the 
above expresstons clearly Indicate that the payment of overriding com- 
mission' was for advertisement or pubUclty outside IndU In respect of the 
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good* of the aueMee and/or distribution, supp^, tftc., of such goods 
outside India. We fliul It extreme^ dllQcult to accept this striamlsalon. It 
Is not well-settled that the description or nomenclature given to a particular 
payment by the parties to the contract caimot be regarded as conclusive. 
What Is necessary to be coruldered is the true nature of the payment, 
the true rmture of the ‘overriding commission’ In this case Is a reduction 
in the price of goods supplied by the a ss c sse e on the request of the 
purchaser In view of the volume of the transactions. By no stretch of 
imagination such pigment can be regarded as erqiendlture on adverttse- 
ment, publicity etc., or distribution or supply to goods. Otherwise also, 
^uch payment does not fall under any of the clauses of section 35B. Section 
35B, as It stood at the material time. Is as follows : 

“Export marketa rlevetopment allowance. (l)(aj —Where an assessee, 
being a domestic company or a person (other than a company) who 
Is resident in India, has Incurred alter the 29th day of February, 1968, 
whether directly or In association with any other person, any expen.- 
dUure (not being In the nature of capital expenditure or personal 
expenses of the assessee) referred to in dauae (b). he shall, sub/ect te^ 
the prouiakms qf this section, be allowed a deduction qf a sum equal 
to one and one-third times the amount qf such expenditure incurred 
during the previous year. 

(b) The expenditure referred to In clause (a) la that Incurred wholly 
and exclusively on - 

(I) advertisement or publicity outside India In respect of the goods, 
services or facUlUes which the assessee deals ii\ or provides In the 
course of his business 

(It) obtaining infonn4tion regarding marhets outside India for such 
goods, services or facilities; 

(111) distribution, supply hr provision outside India of such goods, 
service or facilities, not beingexpendlture Incurred in Iiulla hi connection 
therewith pi* expenditure (wh er ever Incurred) on the carriage of such 
goods to their destlimtlon ou^lde India or on the insurance of such 
goods whlle^ In transit; 

(Iv) maintenance outside India of a branch, ofllce or agency for the 
promotion of the sak outside India d^such goods, services or facilities; 

(v1 preparation and submission of tenders for the supply or provision 
outside India of such goods, services or facilities, and activities Incidental 
thereto; 

(vl) furnishing to a person outside India samples or technical Infor¬ 
mation for the pnaaoUoo of the sale of goods, services or facilities; 

(vll) travelling outsldd India for the promotion of the sale outside India 
of such goods, services CacUitle*. Including travelling outward 'from, 
and return to, India; / 
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(vlll) performance of services outside India in connection with, or 
incidental to, the execution of any contract for the suppty outside India 
of such goods, services or CsclliUes: 

(lx) such other acUvitles for the promotion of the salt outside 
of such gopds, services qr facilities as may be prescribed.* (P-mphnata 
supplied) 

Obvloxuly, reduction or rebate allowed on the price of the goods sold by 
the assessee to the purchaser in view of the quantify of gnnds purchased 
by him does not meet the description of the expenditure speclfled in any 
of the eub-clauses of clause (b) of sub-section (1) of section 35B. 

In that view of the matter, we answer question Np. 2 in the anirmatlve 
and in favour of the revenue. ' 

So far as question No. 4 is concerned, the facts are as follows: 

In its assessment for the assessment year 1975-76, the assessee 
extra shill allowance on certain items of machinery and plant. The claim 
of the assessee for extra shill allowance in respect of following items was 
rejected by the ITO : 


Erection, installation and commissioning 
of electrical equipment for refrigeration 

Rs. 

plant 

84,818 

IVopqlln, insulation ft cable laying jobs 
Fabricating and installing main type 

55,6)2 

panel board 

1.28.844 

Armoured cables 

Cable trays, cables, switch-boards, 

H.T. and L.T. Cables, Cable glands. 

Copper earthing, electric 

2,78.202 

connection, painting, etc. 

3.50.212 


The rro rejected the claim of the assessee as he was of the opinion that 
these items did fall in the list of items which were not eligible for extra 
shill allowance. The disallowance was confirmed by the Commlsslonet 
(Appeals) and the TrlbunaL Hence this reference. 

We have heard the learned counsel for the assessee. Appendix 1, Part I 
of the Income-tax Rules, 1962 contains the table of rates at which depreciation 
is admissible. Item III thereof deals with extra-shift aUpwance. It provides, 
inter alia, that extra shift allowance shall not be allowed in respect of the 
items of machinery or plant specified therein to which the general rate 
of deprecUtion of 10 per cent applied. We are concerned in this case with 
item (1), thereof which, at the material time, read as follows : 
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*(1) Electfieed madhinmy — 'thiiiiuitgeca- and turtnanentM, tmn^ftrmgr m 
and other etatkmm/^ p\ant and wiring and fittings of alectrle light and 
fan inatattntlons.’ (Emphasis supplied) 

The karned counsel for the ass essee SttbmiU that thi 6m applies only 
to ‘wiring* of electrical ll^t Or fan testUlaUohs and not to ‘wiring* or 
transformers and other stattoilafy plsnL In other words, according to the 
learned counsel, rekned to In the above item should be construed 

to mean *wtrlbg of ekctrto lights and bn Installation* only; 

We have carefully considered the above subnUssfons; (feMraver, on a perusal 
of the above entry, we find It difficult to accept the construction suggested 
by the counsel for the assessee. Ittdi tl) has two parts. The first part refers 
to *electrlcal machlncty >■ fiwltchgear and instruments, transformers and 
other stationaiy plant and wiring* and the other part refers to ‘fittings 
of electrical light and fan Installations*. In that view of ilie matter, ‘wiring' 
referred to In Item (1) would Bkah and IhelUtles ‘wiring* for the purpose 
of item mentioned therein which pfsSSde it. It cannot be construed to mean 
sdring for electric U^t and Ian installations. In that view of the matter, 
we do not And that the assessee is entitled to extra shift allowailce in 
respect of the disputed Items. The 'Mbunsl Was, therefore. Justified in 
disallowing the extra shill allowance oh the items Inr question. 

In view of the above, questhm No. 4 is ahhwered in the negative and in 
favour of the revenue. Thle rebttTlce is answered accordingly. 

On the fact and circumstances of the case, we make no order as to costs. 
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IN THE HIGH COURT OF GUJARAT 
(Before Hon'ble Jiutice Mr. C.K. Thakkar St 
Hon’ble Justice Mr, R, Bali^ 

Special Civil Application No. 710 of 1095 
Nhglabhai 0> Patel 

TS. 

Income-tax OfDeer 

For the Appellant J.P. fihah 

For the Respondent B.R. Shah 

Decided on 27-7-lSOS 

REASSESSMENT —> Notice «/s 14S — Validity thereof — Transfer 
of land — A.O. holding assesses not liable to capital gains tsx in 
sbsenoe of exeonted sale deed — Subsequently Isening notice n/s 
148 since as s ess ee gave possession of land and received sale eon- 
sideratlon — A ssess e e challenging validity of the notice — Held. 
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no fkUtuo qn fWt of tho ummm to dlscloM any aatorlal Cm! 
~ C fc a n ja of opinion a n d not raaaon to ballaTo of laMwaao 

fonnlnc tho baala of notion — Hotioa qnaahed. 

Income-tax Act. 1961 — SectloQ 149. 

FACTS 

DurtnQ thf Sf aoo>vh operatkmM that took place on a3-7-d7. the 

(W fdllW dtoctosed that he had eold a plot qf land, given poaaemkm qf the 
•ame to the buyer tn 1083 and reeetvedRs. 42 lekho am gale conMideratkm. 
However, as no male documentqfdiqtranmactlon warn regtgtered, the asmemmee 
during the course qf assessment proceedings for A.Y. 1988-89 argued that 
no capital gain was assessable in hte hands. The JTD accepted assessee's 
contention and accepted the assessment for A.Y. 1988-89 wUhout assessing 
capital optfis. TtWfWfisf Acrr issued a show cause notice u/s 146 why 
t^ 9 Mm of Rs. 42 lakhs be not treated as a aum which has escaped 
assessment.ThlsnMcewaswtthdrawr\bythedepartmentwhentheassessee 
JUed a special civil appUpf^ivn oheMenging the sold notice on the ground 
tftqt the ACIT issuing tho fWttoa hod no Jurisdiction over the assessee. The 
/TO havfqgjurisdicdon over the assessee issued another u/s 148 on similar 
ground. The notice tqa became the subject matter of litigation when the 
assesses JUed wrtt petition to challenge the very basis qf this notice. 

DBCISlon 

The court noted that all the relevant Ikcta vdilch form the basis of the 
present notice were well within the knowledge of the ITO when he framed 
the original assessment and, therefore, the condition precedent for assuming 
Jurisdiction u/s 147 A 148 for Initiating proceedings were beyond the 
period of fpur years that there has been some escapement of income on 
account of omission or failure on the part of aasesaee to disclose truly 
and fully all material, facts, could not be said to have been satisfied In 
the case. The Hobhle Court held that notice suffered from Inherent lack 
of jurtadlcUon and deserved to be quashed. The Impugned notice was 
accordingly quashed, 

FpU tfuit if tko Judgment is given below : 

judombnt 


(Rqfesh Balia, J.) 

1. In this petition the notice dated 21st December 1995 issued by the 
Income Thx Ofllcer Ward I (Surat) for reassessment year 1988-89 laaued 
to the petitioner on the ground that the income of the assessee has escaped 
the assessment Is under challenge, 

2. The notice Is challenged on the ^und that there has be no failure 
or »mi^inn on the port of assessee to disclose fulty and truly all material 
focta neceaaaiy for hla aaseaament for the asseaament year 1988-89 and 
the psacaaing ofOccr In that aaaesament yesx (Exh, E-dated 27-3-1991) 
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after due application of mind to the facta put before It had come to the 
conclusion that the petitioner was not liable to capital galhs In respect 
of Rs. 42.00 lakhs received by him under an agreement to sell the land, 
possession of which was handed over to the buyer in the year 1983, in 
absence of any duly executed sale deed. In view of the aforesaid. It Is 
contended that the assessing authority had acted In Issuing the notice 
only on mere cdiange' of opinion and he had no reason to hold a belief 
that the income chargeable to tax for the assessment year 1088-89 has 
escaped assessment. It Is also the case of the petitioner that at any rate 
It Is not a case of falluDC on the part of the assessee to disclose fiilfy and 
trufy all material factd neoeasary for his assessment for the concerned 
assessment year. 

Therefore the notice which has been Issued beyond a period of four years 
from the end of rekvanl assessment year Is wludly without jurisdiction. 

3. We have heard the learned Counsel and perused the material placed 
on record. 

4. The facts that clearly emerge are that on 23rd July 1987 a search 
operation took place against the petitioner In pursuance of which pro¬ 
ceedings under Section 132(5) took place. During the course of those 
proceedings, It has been dlsclos^by the assessee that the possession 
of the land was given In the year 1983 to the purchaser and he has received 
total consideration of Rs. 42.00 lakhs in lieu thereof under an agreement 
to sell. However, no sale document in respect thereof was executed. Unless 
a capital asset Is transferred no capital gain In respect thereof can arise. 
A sale of Immovable property takes place only through a registered sale 
deed and until a sale deed is duly executed and registered In accordance 
with law, no transfer of asset takes place. The liability to pay tax on capital 
gains would arise only when a completed sales transaction comes Into 
existence and not earlier to that. It was also brought to the notice of the 
assessing authority that possession of the land having been delivered way 

''back in 1983, the amended definition of transfer under Section 2(47) cd 
the Income Tax Act which Is not retrospective, cannot also be Invoiced 
In the present case by treating it to be a transfer for the purpose of 
assessment year 1986-80. This contention of the assessee found favour 
with the Income Tax Offlcer and he recorded this finding In Exh. E—the 
assessment order for Assessment Year 1988-89 which Is an under : 

There was an action under Section 1^2 In this case on 23-7-1987 
and It came to light that the assessee had handed over possession 
of 30000 sq. yards of land to Shri Popatlal Naranbhal Patel for total 
. consideration of Rs. 42 lakhs. was contended on behalf of the 
assessee that the capital gains would be chargeable only when the 
sale document Is executed in the light of Gujarat High Court decision 
reported in 132 ITR 5S. The possession of the land having been given 
In the amended provision will not affect his case. Though the 
posse Sion was given the land still stands In his name and the value 
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Is being shown In the W.T. returns. The deflnlUon of ‘capital gains’ 
has been amended with effect from A.Y. 1988-89 and has no retro¬ 
spective effect The capital gain will be Included in his total income 
as and when document is executed. There is considerable force in the 
asaessee's contention.* 

5. Thereafter the Assistant Commlaaloner of Income TSx Circle 1(1). Surat 
after Issuing show cause notice as to why the aforesaid amount of 
Rs. 42.00 lakhs sbotild not be treated as a sum which has escaped 
assessment Issued a notice under Section 148 on 30-3-1093. The said 
notice was challenged vide Special Civil Application No. 3024 of 1993, Inter 
alia on the ground that the officer Issuing notice had no Jurisdiction over 
the assessee. Said petition was withdrawn on 2-7-1903 when the Counsel 
for the revenue made a statement before the Court that the notlcp dated 
March 30, 1993 will be withdrawn 1^ the respondents on or before July 
12.1993. However the Court left it to the department to issue notice afresh 
in accordance with law. Thereafter the present notice has been issued. 

6. The reasons recorded by the Income Tax Officer issuing notice reads 
as under : 

*In this case a search and seizure operation was carried out on 
23-7-87 and it has come to the light of the Department that the assessee 
has sold some land to Shrl Popatbhal Naranbhal Patel, Partner of 
M/s. Jay Construction fora total consideration of Rs. 42 lakhs. The 
assessee had disclosed the said amount, l.e. Rs. 42 lakhs. However, 
the has not been taxed in A.Y. 1988-89. A noUce under section 
148 of the Act was issued by the ACIT Onv), Clr. 2(1). Surat as the 
income chargeable to tax and escaped assessment (being sale proceeds 
of land) within the meaning of Section 147 of the l.T. Act, 1961. The 
assessee filed a writ application challenging the validity of the above 
said notice in the Honhle High Court, Ahmedabad. 

The Hon’ble Gujarat High Court, after accepting the argument of the 
Standing Counsel, has given direcUon that the notice is withdrawn 
with the condition to reserve the right of the Department to issue the 
noUcc under Section 148 of the l.T. Act. Thereafter, the case records 
of the abovenamed assessee was transferred from ACT (Inv), Ctr. 2(1), 
Surat to ACIT Onv), Clr 1(1), Surat. The ACIT Onv). Clr. 1(1). Surat 
fl gntn transferred the case records to the ACIT. Clr. 1(1), Surat, Further, 
the ACIT, Clr. 1(1). Surat transferred the case records to the l.T.O. 
Ward 1(4), Surat having correct jurisdiction. 

In view of the above fact. I am saUsftcd that the Income chargeable 
to tax had escaped assessment within the meaning of Section 147 of 
the Act, in so ftur as the sale proceeds of the land is concerned. Hence, 
approval to tissue notice under Section 148 of the Act. may kindly 
be accorded." 

From the perusal of the assessment order and the reason recorded by 
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the Meeeiing (riSoer, tt to appereot that there haa been no tolluie on the 
partoftheaee e eeeetodto c loa e toynMUertaltoctielevaotfortheaee e een ien t 
year 198S-69, which haa been made the baato at toauJng notice. The ihct 
that aa ae aaee haa received Ra. 42.00 lakha under agreement to aell. that 
poaaeaalon of laira in queatlon haa been delivered to buyer In 1983 
that sak deed haa not been Qcecuted were aU noticed the Income Tax 
Officer In hto aaaeaament order of the year In queatlon. The aaaeaaing 
authority after noticing thoae facta and the dectoton of the Gujarat High 
Court, accepted the contention lalaed by .the aaaeaaee about the trana- 
actlon In queatlon not attracting the provlalona relating to capital galna. 
In fact In the reaaona recorded by the aaaeaaing authority Itaelf It haa 
been atated that ‘aaaeaaee had dlacloaed the aald amount, that la Ra. 42.00 
lakha'. Apparently, the notice haa been laaued after the expiiy of four yeara 
firom the end of the relevant aaaeaament year Income in relation to which 
la sought to be reaaaeaaed/ It to alao bryond argument that In order to 
assume Jurisdiction for Initiating proceedings under Sections 147 and 148 
beyond the period of four years from the end of the relevant assessment 
year the condition precedent la that the Assessing Officer must have.rea8on 
to believe that the escapement of Income chargeable to tax has arisen on 
account of failure or omission on the part of the asacssee to disclose truly 
and fully all material facts necesaaxy for hla assessment for that assess¬ 
ment year. 

7. Aa the condition precedent for assuming Jurisdiction beyond the period 
of four yeara la not existing In the present case, the Issuance of the 
Impugned notice In our opinion, suffers from Inherent lack of jurisdiction 
and deserves to be quashed. Apart ftom the above, we are also satisfied 
on the facta of this case that this to a case of mere change of opinion. 

8. Accordingly the petition succeeds. The Impugned notice Annexure L 
dated 21-12-1994 Is quashed. Rule is made absolute with no order as 
to costs. 
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IN THE HIGH COURT OF MADHYA PRADESH 
(Before Hon'bk Justice Mr. A.S. Trlpathl 
Case No. 751 of 1992 

Patlram Jain 
▼a. 

Union of India 

For the AppUent N.K. Jain 

For the Respondent R.D. Jain 

Decided on 28-8-1995 

OPFENCBa AND PROSECUTION— PailoM to eomply with the provisions 
of section 26988 and section 260T — Petitlonors partnors in a firm 
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— Finn and Ita alstax eonean, anothar- firm, earreat 

aeoeoat for boalaeaa oeavealaaea — A.O. eooiplettac tha aaaaaaaiaat 
ef patltloaar’a firm aftar aramlnatiaa af aeeouat booka ef tha firm 

— Dropplag tha prapoaad aatiea a/a 87600 aad 876 aftar tha aaratlajr 

of tfanaaetloaa batvaaa tha two Unas •» Agala ahow aaosa 

aatlaa .for tha a a ma offaaaa aftar two paara though aaetlaaa alraadp 
dalat ad Held, preaaeatlaa proeaadlaga aot warraatad bp law — 
Onoshad. 

Income-tax Act, IMl — Sectlona 276-DD and 276. 

FACTS 

Petttkmers vuere partners in a firm carrying on the business of trading in 
iron steel goods. The firm had a sister concern, another firm, with whom 
it maintained current account for business convenience. During the course 
of assessment proceedings <if the firm all the records including accountbooks 
of the firm and sister concern were produced and examined. Afier examining 
the same and after being satisfied in this regard, theA.O. dropped the action 
proposed against the firm u/s 276-DD and 276-E on 22-6-1969. However, 
cfter the lapse cf two years on 14-2-1991 the petitioners received the notice 
requiring them to show cause against the proposal to launch prosecution 
u/s 276-DD and 276-C. The petUionerg submitted their explarmtions which 
were rqfected by the revenue and complaints filed against them in the court 
The court Issued summons against the petitioners. The petitioners then filed 
this writ petition for quashing the notices and summons issued against them. 

OECISIOlf 

The petltlonen contended before the court that the amount alleged to have 
been deposited from one sister concern to the other was simply accom¬ 
modating adjustment of the accounts and it was not in the shape of loan. 
It was further pleaded that this contenUon of the petlUoners was earlier 
accepted 1^ the revenue and the proceedings were dropped. The same 
cannot, therefore, be started again after the lapse of two years and 
particularly in view of the fact that section 276-DD and 276E stood already 
deleted with effect from 1 -4-1989. The court accepted the above contention 
and held that the assessment order clearly Indicated that the amount to 
the extent of Rs. 10,000/- deposited was a genuine transaction and the 
prosecuUon could not be launched. Moreover the prosecution was not 
authorised since penalties were proposed to be Imposed. Once the assessment 
was made final and the contenUon of the peUUoners was accepted and 
also In view of the facts Uiat penal secUons were deleted, launching of 
prosecuUon was whoUy unwarranted and. therefore, had to be quashed- 

Coses referred: 

1. Smt. Sitaben vs. Union of India (1994) 122 Taxation 113 

2. Rayala Corpn. (W Ltd. os. Director of Enforcement AIR 1970 SC 494 

3. Ot^arat T avancore Agency vs. CIT (1989) Taxation 94(2)-41(SC), 177 
ITR 4B5 (SC) 



460 


l^XATION REPORTS 


lvoi.ia4 


4. S. Valdyanathan, ITO us. Dr. B. Malhuram A Sons (1080) Taxation 03 
(31-308 (Mad.) 

5. SushUa IndusMea vs. Dy. CJT 1990 Tax LR 549 

6. Kwnart A.B. Shantht (alias) Vemlra Adal Nirmata us. AsatL Dir. of 
Inspection (1992) 10 Taxation 384: 197 ITR 330 (Mad.) 

Poll text of the Judgment ia given belov : 

'judgment 

(A.S. Tnpathl, J.) 

These two petition have been presented by the petitioners for quashing 
the notices and summons issued against them, Ahnexuce P/IO-A tO. 
Anncxure P/IO-E. In the first case the petitioners have been challenging 
prosecution under section 2760D, read with section 278B of the Income- 
tax Act. 1961 (Ihe Act') and in the second case the petitioners have be- 
challenging their prosecution under section 276E. read with section ^78F' 
of the Act. 

Both the petitions are being disposed of by this common order. Mlsc. 
Criminal Case No. 1987 of 1962 shall be the leading case. 

The petitioners in both the petitions claimed that they are carrying on 
business as partners in the name and style of Prakash Iron Stores at Lohlya 
Bazar, Gwalior. They have been dealing in wholesale or iron steel goods. ■ 
They have been maintaining account books. The petitioners are partners 
in the firm. 

Another sister concern of the same famity in the name of Santosh Steel 
sales at Lohlya Bazar, Gwalior is also carrying on business as a firm. 
In that Arm Shekhar Jain, Smt. Sharda Devi Jain, Smt. SushUa Jain and 
Nlrmal Jain are the partners. 

Copies of the partnership-deeds of two firms are Annexure P-1 and P-2 
on record. The above two firms for business convenience had maintained 
current accounts in the regular course of business for the year 1988-89. 
The assessment'of Prakash Iron Stores was taken up by the respondents. 
All the recordd were produced. The proceedings were flna^y completed 
on 22-6-1989 and the assessment order was passed, Annexure P-3., 

The account books of the sister concern Prakash Iron Stores were'also 
examined vide notice dated 2-1*1989. Annexure P-4. 

The petitioners claim that the assessing authority of the respondents were 
fully satisfied with the account books and the action proposed against 
the firm was finally dropped as evident from the office note. The queries 
in respect of current account were drbpped on 22-6-1989. Later on. the 
respondent No. 4 issued a show-cauM notice dated 14-2-1991 to the Firm, 
Prakash Iron Stores, after a gap of about two years for launching prose¬ 
cution under sections 276DD and 276E. The petitioners put their rep- 
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resentatlon and pn^ed for an opportunity for personal hearing. Again a 
notice dated ll-S-lSOl was issued proposing to launch prosecution 
proceedings again under sections 276DD and 276E vide Annexures 
P/8A to P/8E. The petitioners submitted their explanations, Annexure 
P/0. 

The contentions of the petitioners were not accepted and the respondents 
launched prosecution of the petitioners and died a complaint in the Court 
of Additional Chief Judicial Magistrate (Economic Offences). Indore, M.P. 
The sununons were Issued on 18-2-1992 to the petitioners to appear on 
20-4-1992, copies of which are annexed as Annexure P/lOA to Annexure 
P/IOE. 

The petitioners had already explained their transactions and there was 
no illegality or irregularity in the same. The petitioners had not committed 
any irregularity amounting to any ofience under the Act or under any other 
law. The loan deposit, etc., were property accounted for and the adjustment 
of amounts amongst the two sister concerns for short period were fully 
explained. They did not amount to loan or deposit and no offence was 
committed by the petitioners. The adjustment of account between the two 
sister concerns does not come in the mischief of section 269SS of the Act. 
The loan or deposits as alleged by the respondents, were not In contra¬ 
vention of section 269SS and the petitioners were not liable to be prose¬ 
cuted. 

The peUtlonert further alleged that section 276DD was amended on 
10-9-1986 omitting section 276DD and. therefore, no offence could be 
cdleged against the peUUoners. The departmental circulars also make the 
provisions and the petlUoners were not guilty of any such offence. 

The petitioners further alleged that in the firm Prakash Iron StoiOg there 
are five partners but It Is solely managed and looked aAer by Shrl Ajay 
gi.fnar Jain, vdio Is the active partner, the petlUoner No. 5. 

The peUUoncrs, therefore, allege that they were not liable to be prosecuted 
under any provision of the IndlanTocome-tax Act and the case Instituted 
before the Criminal Court was not competent. 

The respondents contended that the peUUoners have committed gross 
irregularity amounUng to an offence punishable under secUons 276DD 
and 276E. The petlUoners have not explained their deposit of loans, etc., 
in their brok of accounts and the respondents had properly given noUces 
to them for Uielr prosecuUon. When the respondents were not satisfied 
from the explanaUon given by the peUUoners. the case was insUtuted In 
the Criminal Court for their prosecution. 

The respondents further alleged that theCourtatlndore was fully competent 

to prosecute and punish the peUUoners for the offences alleged and these 
petittonere under section 482 of the Code of Criminal Procedure. 1973. 
were not maintainable here at Gwalior. 
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The preltmlnaiy el^ecUon regarding territorial Jurisdiction of this Court 
was raised in the two cases at the very outset. This question was taken 
up this Court as a prelimlnaiy point and was decided by order dated 
5-10-1093, passed by Brother Shacheendra Dwtvedl, J. holding therein 
that the jurisdiction of this Bench Seat was Intact to entertain such 
petitions and this Court had powers to pass necessary orders. These 
petitions were held to be maintainable by order dated 6-10-1993 as referred 
above and this order shall form part of the present order in the two cases. 

1 have heard the learned counsel for both the parties and perused the 
record. The two petitions are of identical nature arising out of the same 
type of transactions. 

The first point raised at the time of hearing on behalf of the petitioners 
was that sections 276DD and 276E were deleted from the Act. Both the 
sections were omitted with effect from 1-4-1989. According to the peti¬ 
tioners aAer deletion of the two sections the prosecution against the 
petitioners could not be launched on 18-2-1992 In the two criminal cases 
referred above. The effects of the omission of these sections would be that 
they never existed and in this view of the matter the prosecution of the 
petitioners was unwarranted by l^w. There was no saving clause alter 
omission of these two sections from the Act that any In ‘dent occuired 
prior to the omission could be a basis for prosecution even thereafter. 

Reliance was placed on the case of Rayala Corpn. (I) Ltd. vs. Director of 
Enforcement AIR 1870 SC 494. It was held in that case that : 

“Prosecution launched on 17-3-1968 alter Rule I32A(2) was omitted 
by Defence of India Amendment Rules, 1965. Prosecution is illegal. 

In that case it was held that the omission of a particular section or 
rule from the statute would be that it never existed*. 

In the case of Cq/arat TVauoncore Agency vs. CJT (1989) 177 ITR 455 (SC) 
it was held that In case of default of the income-tax payee mens rea has 
to be established. 

In the case of S. Vaidyanathan, ITO vs. Dr. B. Mathuram & Sons (1990) 
53 Taxman 126 (Mpd.), it was held that only the managing partner who 
had submitted the return was liable to face the charge and not other 
sleeping partners. Same view was taken In the case of Sushlla Iruiustries 
vs. Dy .err 1990 Tax LR 549. 

In the case of Kumart A.B. Shanthl (altos) Vennira Adal Ntrmala vs. Asstt. 
Dtrector of Inspection (1992) 197 ITR 330, Madras High Court held that 
in case of lending and receipt of loan only borrower is liable to stringent 
punishment. Lender was not Uable. 

In the case of Smt. Sitaben vs. Union of India (1994) 122 Taxation 113 
it was held that when there was an offence by firm punishable under 
sections 276B and 278B, the partner who la Inchaige or responsible for 
the conduct of the business of the firm can only be prosecuted, other 
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partners who are not incharge or responsible for the conduct of the 
business could not be prosecuted and their prosecution has to be quashed. 

On this basis the learned counsel for the petitioners argued that even 
if the prosecution was necessary It could be only of the Managing Partner. 
The petitioner Ns. 5 i^ay Jaii la the Managing Partner of the firm In this 
case and other persons like Patiram Jain, Om Prakas Jain. Santosh Jain 
and Vlnod Jain are the sleeping partners and they are not liable to such 
prosecution. 

The main contenUon raised In this case on behalf of the peUUoneis was 
that the offences enumerated under sections 276DD and 276E of the Act 
could not attract the facts of the present case. Transactions between the 
two sisters' concerns were fully explained to the authorities concerned. 
The two sections of the Act as aforesaid, were already deleted with effect 
from 10-9-1986. without any saving clause. Since secUon 2'^6B was deleted, 
without any saving clause no prosecution could be launched ^for the 
offences under that section after the same was deleted, and nothing was 
contained in the Act that the prosecution could conUnue for the past act 
of any party. As held In the case of Rayala Corpn. (P.) Ltd. (Supra) referred 
above, prosecution for the said offences after deletion of the section Itself 
was Illegal and unwarranted 1^ law. 

The Selective Scrutiny Scheme of the Department of Income-tax had taken 
the assessment of the year 1988-89 and after perusal of all the records 
including that of current accounts and booju of account of the two firms, 
the assessment was finally completed on 2®-6-1989. Copy of the assess¬ 
ment Is filed with the petition as Annexure P/3. The Income-tax Department 
was fully satisfied and convinced of the bonafidea of transacUons between 
the two sister concerns and the assessment authorities had dropped the 
proposed action finding that the amounts transferred from one concern 
to the other being of the same firm were simply to accumulate the 
needs and were genuine transactions. They dlc^not come under 
the mischief of section 269SS for the offences alleged under sections 276DO 
and 276E were not attracted and, therefore, the Income-tax authorities 
themselves had concluded their ffndlngs dropping the proceedings In 
favour of the peUUoners It was done by respondent No. 4 — the ITO Ward 
No. 1, Gwalior with the approval of the Dy. Commissioner, respondent 
No. 3. 

Once the proceedings were dropped and the cxplanaUons offered by the 
petlUoners were accepted, the same could not be reopened for prosecution 
of the peUUoners after a lapse of two years when Uie show-cause noUces 
were given to them for the same offences under section 276DD and secUon 
276E. Detailed Explanationa were tendered by the two firms ^d an 
opportunity of personal hearing was sought, but the respondents did not 
hear the peUUoners at all. 

In view of the fact that sections 276DD and 276E were deleted from the 
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Act without any saving clause, prosecution of the petitioners thereafter 
when already EJq^Ianatlons were accepted, was unwarranted and unauthor¬ 
ised \jy law. The facts of this case are fully covered 1^ the law laid down 
In the case of Rayala Corjm. (PJ Ltd. (supra) 

Further, the amount alleged to have been deposited from one sister concern 
to the other sister concern was simply accommodating adjustment of the 
accoimts and It was not In the shape of loan. This contention of the 
petitioners was already accepted by the respondents and the proceedings 
were earlier dropped. Once proceedings were dropped and section 276DO 
was cdready deletedv the same could not be reopened for prosecution of 
the petitioner. It has also been accepted by the respondents that the 
transactions made between the two sister concerns were under exceptional' 
circumstances to accommodate emergency needs of the sister concern for 
a very shoVt and temporary period. As such, it did not amount to loan 
or deposit as defined under section 269SS. Therefore, the proceedings 
Initiated under sections 27600 and 276E were against the provisions of 
law. 

The assessment order dated 22-6-1989 and P/3 clearly Indicates In para 
that the amount to the extent of Rs. 10.000 deposited was a genuine 
transaction and the prosecution under section 276DD be not launched. 
Firms were already assessed by this assessment order, and prosecution 
was not authorised since t>enalties were proposed to be imposed. Once 
assessment was made final and the contentions of the petitioners'were 
accepted and also In view of the fact that penal sections were already 
deleted, launching cf prosecution of the petitioners In the year 1992, was, 
therefore, wholly unwarranted by law. Therefore, contentions of the pe¬ 
titioners are accepted and their prosecution has to be qwshed. 

Again reverting back to the question of territorial Jurisdiction of this Court, 
this point was already decided by brother Shacheendra Dwlvedl. J. on 
5-10-1993 which Is a part of this order. That order became Onal as none 
of the parties filed any appeal or revision against that order either before 
larger Bench or before Honhle the Supreme Court. Therefore, this point 
has been* finally decided that this Court had Jurisdiction to entertain 
petitions under section 482 In respect of a case pending In the Court of 
Judicial Magistrate Ffrst Class, Economic Oflences, Indore. It was also 
pointed out that the Court of Economic Offences was established onty at 
Indore at that time and the respondents initiated proceedings there at 
Indore Itself also In respect of cases of Gwalior, where cause of action 
had arisen. 

As such, without further commenting on the facts and the circumstances 
of the. case. It Is settled for good that so far territorial Jurisdiction of this 
Bench is concerned, this Bench at Gwalior had Jurisdiction to entertain 
these petitions. 

In view of the discussions made above and findings recorded, these 
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petitions deserve to be allowed. These two petitions under section 482 
are allowed and the notices/summons Issued against the petitioner vide 
Annexures P / 10-A to P / lO-E and the prosecution proceedings launched 
against the petitioners arc hereby quashed. Criminal cases as against the 
petitioners In the present form shall not continue and deemed to have 
bMn dropped. 


(1006) 134 Taxation 488 (M.P.) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Honlsle Actg. Chief JusUce Mr. A.K. Mathur & 

Honlile Justice Mr. S.C. Pandey) 

M.C.C. No. 377 of 1987 

Commissioner of Wealth-tax 

▼a. 

Dalchand Jain 
For the Appellant Vlvok l^nkba 

For the Respondent B.L. Nema 

Decided on 14-11-95 

WEALTH-TAX — Exempted assets — Assessee claiming payments 
made tmder compulsory Deposit Scheme Act, 1974 to be annuity and 
exspspt Cram wealth-tax u/s 2(s)(2)(ii) — WTO adding the same to 
the taxable wealth of the assesses — CWT (A) and Tribunal holding 
the asset to be exempt from wealth-tax — Held, payments not annuity 
— Hot exempt from being included in taxable wealth of the aaeeseee. 

Wealth-tax Act, 1957 — Section 2{e)(2)(il). 

FACTS 

Assessee is an individual and made payments to Conipulsory Deposit 
Scheme (Income-tax Payers) Act, 1974 and in his weaith-tax return did not 
include the same in the taxable uteaUh on ttie ground that the same being 
annuity was exempt from wealth-tax. The contention oj the assessee did 
not find favour with the WTO who included the same in the taxable wealth 
qf the assessee. CWT (A), however, following the decision o/Tribuned (n WTO 
vs. S.D. Sargolwala (1983) 5 TTR 690 (Del) accepted assessee's ccntentfpn 
and exempted the amount qf deposit from the osse^ of the assessee. The 
Tribunal qfprmed CWT (A)'s order. 

DECISION 

The court ob^rved that the word annuity means (1) it is a money payment. 
(11) annually. (Ul) it is of Ibced sum and (ivl usually It is a charge 

personally on the grantor. Examining the compulsory deposits in the light 
of these requirements, the court held the same could not be said to be 
annuity by any stretch of Imagination. Since it was not annuity, It was 
not exempted from being Included In the assets as defined in secUon 2(e). 
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The court, therefore, decided the reference In favour of revenue and against 
the aaaessee. 

Casas refsnad to : 

1. WTO us. S.D. Norgoluiala (1983) 5 rm 590 (DeQ 

2. Smt. Sunonda Devt Sir^hnnia us. CWT (1993) 204 ITR 942 (Cal) 

3. CWT vs. Master Asutosh K. Mahadevia (1995) 129 Taxation 171 (Bom); 
215 ITR 200 (Bom). 

Full text of the Judgment If given below : 

JUDOMBIfT 

\ 

This Is a reference at the instance of the Commissioner made by the 
Tribunal under section 271(1) of the Wealth-tax Act, 1957 (‘the Act*). The 
following question of law has been referred for answer by this Court which 
reads as under : 

‘Whether, on the facts and In the circumstances of the case, the 
Tribunal was right in holding that the payment made under the 
Compulsory Deposit Scheme (Income-tax Payers) Act, 1974 falls under 
the exempted provisions of section 2(e)(2)(iD of the Wealth-tax Act, 
1967 ?* 

Brief facts giving rise to this reference are that the assessce had claimed 
that payment made under the Compulsory Deposit Scheme (Income-tax 
Payers) Act, 1974 was exempted in the light of the provisions of section 
2(e|(2)(ii) of the Act. but this fixed amount was added by the WTO to the 
asset of the assessee. It was contended by the assessee that It is not 
Includible to the asset and, secondly, tt was contended that these assets 
are exempted under the definition of the word ‘asset' In section 2(e)(2)(ll) 
and in that connection the assessee had relied upon the decision of the 
Tribunal reported In WTO us. S.D. Nargolwala (1983) 5 ITD 690 (Delhi). 
On appeal by the assessee, the Commissioner (Appeals) accepted the 
contention of the assessee relying on the decision of the Tribunal and 
exempted the amount of deposit from the assets of the assessee. The matter 
was brought by way of appeal before the Tribunal at the instance of the 
revenue and the Tribunal confirmed the order of the Commissioner (Appeals) 
as he had followed the Delhi Bench decision of the Tribunal and the appeal 
of the revenue was dismissed. ThereaAer the revenue approached for 
referring this question of law before this Court. Hence, the Tribunal referred 
the aforesaid question for answer by this Court 

We have heard the learned counsel for the parties and perused the record. 

The word 'asset' has been defined under the Act in section 2(e) relevant 
portion of which reads as tmder : 

‘ ‘assets' Includes property of every description, movable or immovable, 
but does not include — 
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(1) •* •• •• 

( 2 ) In relation to the asaeaament year commencing on the 1 st day of 
April, 1970, or any subsequent assessment year- 

( 1 ) *• •• •• 

( 11 ) a right to (any annuity (not being an annuity purchased by the 
assessee or purchased by uiy other person In pursuance of a contract 
with the assessee)] In any case where the terms and conditions relating 
thereto preclude the commutation of any portion thereof into a lump 
sum grant* 

Now, the question la whether the Compulsoiy Deposit made by the Income- 
tax payer In- pursuance of the Compulsory Deposit Scheme (Income-tax 
Payers) Act. falls under this clause of exclusion or not. Though the word 
‘annuity* has not been defined under the Act, but the annuity means that 
( 1 ) It Is a money payment, ( 11 ) made annually, (ill) It Is of fixed sum, and 
(Iv) usually It la a charge personally on the grantor, "rhe Compulsory Deposit 
Is not an annuity In that sense. The nearest example of annuity that can 
be quoted la that when Jaglra were resumed and certain annual grants 
were made to Jaglidars that was known as an annuity, but the Compulsory 
Deposit made under the Compulsory Deposit Scheme cannot be said to 
be annuity by any stretch of Imagination. Since It Is not annuity, therefore, 
It Is not exempted from being Included In the assets as defined In section 
2 (e). 

Shrl Tankha, the learned counsel, has Invited our attenUon to the decision 
of the Calcutta High Court given In the case of Smt. Sunanda Devi Stnghania 
VB. CWT (1993) 204 ITR 842, wherein a similar quesUon came up for 
consideraUon and Their Lordships have taken the view that Compulsory 
Deposit made under Compulsory Deposit Scheme (Income-tax Payers) Act, 
U the Income of the depositor which Is refunded by instalmenu and annuity 
means where an Income Is purchased with a sum of money and the capital 
has gone and has ceased to exist, the principal having been converted 
Into an annuity. Ordinarily, an annuity Is a money payment of a fixed 
sum annual^ made and Is a charge personally on the grantor. Thus, It 
Is a right to receive a specified sum and not an aliquot share In the Income 
arising from any fund or property. In order to constitute an annuity, the 
payment to be made perlodicalty should be a fixed or pre determined one. 
and ft would not be-liable to any variation depending upon any ground 
relating to the general income of the fund or estate which Is charged for 
such payment. In order to constitute an annuity. It Is not essential that 
toe ptyment must be made once a year only and not monthly or quarterly. 
What Is necessary la that toe payments made must constitute a certain 
sum payable in a 3 'ear to the annuitanL Therefore, Their Lordships held 
that Compulsory Deposit made under toe said Scheme cannot be treated 
as annuity. In this connection number of cases have been referred by the 
Court but that need not be detailed here. Suffice It to say that the payment 
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made under the Compulaoiy Deposit Scheme cannot mean to be annuity 
under the Act. The same view has been .taken the Bombay High Court 

also in the case of CWT us. Uaster AstOosh K. Uahaievla (1995) 215 ITR 
200. It was held that the amount deposited under the Compulaoiy Deposit 
Scheme cannot be said to be an annuity. In fact, compulaoiy deposits 
made under the provisions of the Act Is repaid In five equal 
Instalments commencing from the expity of two years from the end of the 
financial year in which the deposits were ipade. It is pointed out that the 
whole of the amount standing to his credit in that account would, therefore, 
form part of his ‘assets* within the meaning of section 2(e). Therefore, 
it was held that the aforesaid compulaoiy deposit under the Compulsory 
Deposit Scheme cannot be said to be annuity so as to be excluded from 
inclusion In the ‘asseat* as defined under section 2(e). 

In this view of the matter, we are of the opinion that the view taken 
the Tribunal Is not correct Hence, the reference Is answered in favour 
of the revenue and against the assessee. 


(1896) 134 Taxatloa 468 (M.P.) 

IN THE HIGH COURT OP MADHYA PRADESH 
(Before Honlile Justice Mr. D.M. Dhannadhikarl & 

Hoii'ble Justice Mr. Pakhruddin) 

Mlse. ClvU Case No. 81 of 1990 

injay Kumar Baraf 
▼a. 

lacome'tas JkppeUmtt Tribunal 

Decided on 19-10-1995 < 

RBFBRUICB—> Qnsstlonof law-*- UnsxplalBsdlavsstmant — Bssreh 
and sshrars operations — 801 x 1110 of JswsUety and omamsnts — 
Assessing Offloor treating ths lavestmant la same and In a scooter 
as lacomo of the assesses — Assesses plesdlag seised valuables to 
bs assst^ of anosstral business of his father —, Tribunal rejeetlng 
the coptentlon sinoe th* same neither pressed before tax authorities 
nor substantiated by any matorial evidence — Upholding the a sseas- 
ment — Held, no question of law arose out of Tribunal's order. 

Income-tax Act, 1961 — Sections 69 & 256(2). 

fACTS 

A search and w^txure operation was carried out at the business premises 
qf aseessee and Jewellery and amamente worth Re. 1.06,000/- were seized 
in die order u/s 13215). The A.O. held in the assessment order that the 
investment in the seized valuables and scooter found at the premises as 
undisciosedinoonieqftheassessee. WhUedotngsoOieA.O.Tqlectedassessee's 
rdalmthat seized uphiahlee belonged to the ancestral business qfewsessee’s 
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father. Crromusestee’gappecdu/8133(1 lJqgirn}edA.O’s8tand.Aaaoaaee'8 
appeal to TYibunal failed to bring any relkf. 

DBCiaiOM 

The court oboesved that adiUe the plea thiit aeized aaseta belonged to 
aaaeaoee's anceatral buslneaa was ne^ pressed before the A.O. The plea 
persistently taken to eaplatn the sources of ta^estment In the seised assets 
got never substantiated. The loans allegedly taken to finance the Invest¬ 
ment In seized asseta got never corroborated by any praterial evidence. 
On the contrary the facts that one of the creditor was student and the 
other from whom cash loan afler maMng withdrawal firom bank was taken 
was an agriculturist go to cast doubts on the veracl^ of asaessee’s version. 
Similarly with regard to Investment In scooter, the assessee failed to fumlsb 
Aven the primary details like name of dalal. the alleged purchaser, date 
and purchase conslderaflon In the backdrop of these fscts It was resMnable 
on the part of A.O. to come to the concluslbh that the Investment In the 
seized valuables and scooter have remained unexplained and the Tribunal 
was correct In affirming that the investment In these was the undisclosed 
Income of the ass e sse e . The court accordingly held that no question of 
law arose out of Tribunal's order and. therefore, rejected as sess ee's ap- 
■ plication. 

PnU text of the Jodgrront is given below: 

<IUDaMCNT 

(Dharniadhlkart J.) 

This is an application under section 256(2} of the Income-tax Act, 1961 
(the Act*), at the instance of the asscssee/appUcant with a pnqrer lor. 
direction to the Tribunal, New Delhi, to state the questloiw oflaw proposed 
for decision of this Court. , 

The business premises of the applicant, named. Vijay Abhushan Bhandar. 
was raided and searched by the Income-tax Department and jewellery and 
omSiuents worth Rs. 1.00,600 were seized. An order under sertlnn 132(5) 
of the Act was passed by the lAC, Gwalior. The applicant was then served 
with on assessment order for the year 1986-87. The applicant (lied a written 
repfy before the Assessing OfiRcer, taking a plea that the Jewellery and 
ornaments seized were the assets of the ancestral business of tire applicant’s 
father. So far as the Investment for purchase of one scooter In the 
Sssessment year in question, the stand taken was that he was assessed 
for the same in'the previous year 1985-86. 

The Commissioner rejected the plea taken by the assessee and fay applying 
the provisions of section 09 of the Act, passed an order under section 
132(13) fay treating the value jewelloy. ornaments and money Invested 
for scooter as Income of the assessee for the sidd financial year. An appeal 
iweferred to the Tribunal by the assessee did hot succeed. The applicant 
thereafter sought a reference of certain questions under seettsn 356(1)> 
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Same was also rejected the Tribunal. Thereafter, this application for 
seeking reference of certain questions has now been filed to this Court. 

The learned counsel - Senior Advocate Shrl J.P. Gupta, appearing for the 
applicant, at the time of hearing only pressed two questions being worth 
reference to this Court They are question Nos. (4 and (114 proposed In 
the application under section 266, made to this Court which read as unden 

“(4 In the facts and circumstances of this case when the applicant 
and his ancestors have been dealing In Gold and Silver Articles and 
the authorities have found that they were engaging in the aforesaid 
business, could the authorities act under section 60 of the Income- 
tax Act 7 

(U4 In the facts and circumstances of the case, the authorities have 
erred In holding that the Investment In booking a scooter could be 
assessed In the year 1086-87 when It has been already assessed In 
1085-86 ?’ 

The learned counsel appearing for the assessee argued that in order to 
attract section 60, the Assessing Officer has first to record a finding that 
the alleged Investments were made In the financial yeal* preceding the 
assessment year and those were not recorded in the books of account of 
the assessee. It Is argued that In the absence of the above finding, section 
60 could not be resorted to treat the Investments as Income of the assessee 
for the financial year In question. Therefore, the question of law does arise. 
'Wfith regard to the scooter Investment, It was argued that the same having 
been already assessed In the year 1985-86, could not have been reassessed 
for the financial year 1986-87. 

Shrl R.O. Jain, the standing counsel appearing for the Income-tax 
Department, In reply, took us through the relevant portions of the orders 
passed the tax authorities and pointed out that the plea that the 
ornaments and Jewelleiy were received as assets or ancestral business, 
although mentioned In the written statement of the assessee, was never 
urged before tax authorities. It Is pointed out that the plea taken and sought 
to be proved was that for sarafi business, the assessee had raised loan 
from two i^rsons, named, i^ay Kumar and Kaptan Singh. That plea was 
duly considered and gone Into by the tax authorities to reject the same 
as unsubstantiated by any material or evidence on record. Our attention 
was specifically drawn to the contents of order of assessment at page 2 
and the conclusion reached In the last paragraph of the said order. The 
assessing authority found that ^ay Kumar from whom a loan of Rs. 25,000 
was said to have been raised was only * student and had no known source 
of income. So for as loan taken from Kaptan Singh Is concerned. In the 
sum of Rs. 70,000, ttie finding Is that the person was cm agriculturist 
and the loan was not given by cheque, but was said to have been given 
by withdrawing the'money from bank In cash. The assessing authority 
disbelieved the plea of raising of loan from the two abovenamed persons. 
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With regard to inveatment for booking of acootera, the aaaeaaee failed to 
give any explanation about the Inveatment made by him In aeveral yeara 
for booking of acootera. No detalla regarding the name of Dalai, the alleged 
purchaaer and date and conalderatlon of purchaaea were fumlahed. The 
Inveatment of one acooter waa, therefore, taxed In the handa of the aaaeaarr 
In the relevant year. The above clrcumatancea taken Into account by the 
Asaeaslng Offlcera have been duly considered the Trlbuiud In Ita 
appellate order passed In the case. The plea now sought to be urged In 
support of this application for reference that the jewellery and ornaments 
seized were assets belonging to the ancestral business of the family was 
never pressed before the tax authorities and the plea was also not 
substantiated by any evidence. 

So far as the legal contention advanced that there should be a flndlng 
that the Investments had been made In the previous Onanclal year and 
not recorded In the books of account as required by section 60 is concerned, 
the order of the tax authorities read as a whole and as discussed above, 
go to show that such a flndlng Is contained in the orders. 

We find no merit in this application as no question or questions of law 
arise from the order of the ‘Dibunal. The application Is, therefore, rejected, 
but without any order as to costs. 


(1996) 134 Taxation 461 (R^J.) 

IN THE HIGH COURT OP RAJASTHAN 
(Before Honlale Ag. Chief Justice Mr. M.G. Mukherjl & 

Hon'ble Justice Mr. Bhagwatl Prasad) 

, O.B. CMl PeUUon No. 1605/08 

Lai Chand Sanebetl 
▼a. 

Union of India 

For the Appellant l^eet Kothari 

For the Respondent D.8. Shlshodla 

Decided on . : 1- 8-1996 

WEALTH-TAX — Valuation of property — Valuation Offloer valuing 
the property on land and building OMthod—Aaaeaaee claiming property 
to be valued on rent capitalisation method — Held, Rule IBB of the 
Wealth-tax Rules, a rule of evidence and applicable to all the pending 
assessments — Report of the Valuation Officer set aside. 

Wealth-tax Act, 1957 — Section 16A(6). 

FACTS * DECISION 

It Is a writ petition filed by the assessee challenging that the report of 
the Valuation Officer should be quashed since the property had to be valued 
on the basis of rent capitalisation method adopting lair rent received by 
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th* petltUmer. ‘llw H^lde Court hekl that the matter waa alreac!^ concluded 
bjr the Apex Court in the caae of CWT ua. M/a Sharvan Kumar Swanqt 
and tt had been held that Rule IBB of the Wealth*tax Rulea and applicable 
retroapecttvel 3 r being menly fnoceduial and a rule of evidence. Rule IBB 
waa brought on atatute with a view to achieving uniformity in valuation 
and avoiding dtaparate valuation. The report of the Valuation OfBcer waa. 
therefore, aet aaide. 

Caae MCacrad to t 

CWT va. M/a Sharvan Kumar Swarup (19d4) 123 Taxation 148 (SC) 
full text of the Jodgment la gtvon below : 

JUOOMENT 

Thia writ application filed hy the petitioner concentrates around a short 
but Interesting question of law as to what should be the correct method 
of valuation of property owned by the writ petitioner for the purpose of 
assessment under the Wealth Tax Act, 1957. 

2. The contention of the writ petitioner tnter-aUa is that the valuation of 
property for the purpose of wealth tax should be on the basis of rent 
capitalization method adopting fair rent received by the writ petitioner duly 
assessed under the Income Tax Act as a basis of computation Instead of 
re-productlon cost method. In that particular perspective, the writ peti¬ 
tioner prayed that the valuation report dated 30-3-1988 (Annex. 17 to 
the writ application) bd’quashed. There was an ancillary prayer for declaration 
of the provisions of Section 16A(6) of the Wealth Tax Act, 1957 as ultra 
vtres and unconstitutional, which point has fairly been gjven up by the 
learned advocate appearing for the writ petitioner Mr. Kothari. 

3. 'Ve find that the matter has been concluded by a Supreme Court 
Judgdient In Commissioner ofWecdth Thx, Meerut vs. M/s Sharvan Kumar 
Swarup reported In JT 1994 (6) SC 446, where It has been held that Rule 
IBB of the Wealth Tax Rulea, 1957 concerning the mode of valuation of 
house property wholly or mainly used for residential purposes for ascer¬ 
taining the net wealth under the Wealth Tax Act, 1957 is essentially a 
rule of evidence as to the choice of one of the well accepted methods. Rule 
IBB of the Wealth Tax Rulea, 1957 Is merely procedural and is attracted 
to all pending cases and it applies to all proceedlhgs pending on the date 
when that jparticular Rule'was brought into force In the Statutory Rules. 
It was held in this case that the Rule IBB of the Wealth Tax Rules, 1957 
merely provides a choice amongst well-known and well-settled modes of 
valuation. Evert in the ahsence of Rule IBB, it would not have been ob¬ 
jectionable, nor would there be any legal Impediment, to adopt the mode 
of capitalisation of income on a number of years' purchase value. The Rule 
was Intended to Impart unihsnnlty In valuations and to avoid vagaries and 
disparities resulting from application of different modes of valuation liv 
different cases where the nature of the property Is similar. Rule IBB 
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partakes of the character of a rule of evidence. It deems the market value 
to be the one arrived at on the application of a particular of 

valuation which is also one of the recc^lzed and accepted methods. Even 
if a law raises a presumption and renders the presumption Irrebuttable, 
it is yet in the domain of the law of evidence. The Supreme Court thus 
was persuaded to take the view that Rule IBB of the Wealth Tax Rules. 
1957 is essentially a rule of evidence as to the chirice of one of the well 
accepted methods of valuation in respect of certain kinds of properties 
with a view to achieving uniformity in valuation and avoiding disparate 
valuations resulting firom application of different methods of valuation 
respecting properties of a similar imture and character. 

4. We would accordingly set aside the valuation report dated 30-7-1988 
(Annex. 17 to writ application) and direct the Wealth Tax OOlcer to apply 
his mind on the ratio of the judgment propounded In Commissioner qf 
Wealth Tax, Meerut us. M/s Sharvan Kumar Sworup reported In JT 1994 
(6) SC 446 so as to accept the rent capitalization method as a basis of 
computation of the net wealth of the writ petitioner, which Is so done oa 
adopting fair rent received by the writ petitioner which is duly assessed 
under the Income Tax Act instead of reproduction cost method and pass 
an order In accordance with law on the due appllcaUon of mind thereafter. 

5. The writ petition stands disposed of accordingly. 


(1996) 134 TaxaUoa 463 (Raj.) 

IN THE HIGH COURT OF RAJASTHAN 
(Before HobTile Justice Mr. B.R. Arora & 

Hon'ble Justice Mr. A.S. Codara) 

D.B.I.T. Reference Application No. 10 of 1995 

Commissioner of Income-tax 
▼s. 

M/s Jsnkldas Ram Pratsp 

For the ^pellant Ssndssp Bhandawat 

For the Respondent R^Jendra Mehta 

Decided on • : 3- 5-1996 

REFERENCE TO HIGH COURT — Assesses paying Interest to HUF 
on funds Inherited by It oa the death of father — Interest added 
to the Income of the firm u/s 40(b) on the ground that the parties 
Inheriting the estate became sole owners of their respective shares 
— Assessee’s eapital allowed by the Tribunal — 'Reference application 
of the revenue refused — Held, where oa death of the father the 
sons Inherited la their Individual eapsoltles or inherited as a Joint 
family la s question of law — Trlbuasl directed to refer the case. 

Income-tax Act. 1961 — Sectlona 256(2) and 40(b). 
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FACTS S OXCISlOH 

TheA.Y. involved to 1984-85. The we—e e brothers Inherited certain ftincto 
on the death of their tother who died intestate on 7-9-73. For the A.Y. 
1983-84 it was claimed that the Interest of Rs. 23,098/- was payment 
to HUF and. therefore, could not be added back in the assessment of 
partnership u/s 40(b). The claim of the assesses was allowed by the 
TYlbunaL The reference application filed by the Revenue was dismissed. 
Being aggrieved, the Revenue filed application u/s 256(2). The Honhle 
Court held that the controverqr whether the Income was assessed which 
a son inherits from his father when sefMuated by partition should be 
assessed as the Income of the HUF or individual Income of the son had 
already come up for discussion before a number of High Courts. The Honhle 
Court further held that it would be dlfllcult to hold that the property which 
devolves on the HUF u/s 8 of the Hindu Succession Act would be the 
Hindu undivided property in the hands of the sons. The view taken by 
the Tribunal was. therefore, contrary to the view taken by Hon'ble Apex 
Court and other High Courts. Since this was a purely question of law. 
directions were issued to refer the case. 

Casa rafaired to : 

CWT os. Chander Sen (1986) 161 ITR 370 (SC 

Full text of the Jodgment Is given below : 

JUDGMKfT 


(B.R. Arora, J.) 

(1) Sarvashrl Asha Ram and BrlJ Ratan. who were the partners in the 
assessee firm M/s. Jankldas Ram Pratap. Bikaner, inherited certain funds 
on the death of their father Sunder Lai, who died interstate on 7-9-1973. 
The assessee firm, for the Assessment Year 1984-85, paid interest amounting 
to Rs. 23,098/- to the H.U.F. of these two partners. The Income Tax Olllcer, 
'A' Ward. Bikaner added-back the amount of this interest under section 
40(b) of the Income Tax Act on the ground that in view of the provisions 
of Section 8 of the Hindu Succession Act. 1956, Asha Ram and BrlJ Ratan 
became the sole owner of their respective shares which developed upon 
them out of the separate property of their deceased father and for all the 
intents and purposes these are the tndividual funds of the partners Asha 
Ram and BrtJ Ratan. 

(2) Aggrieved with the order dated 28-8-86 passed by the Assessing 
Authority making disallowance of this amount of interest, the assessee 
preferred an appeal before the Commissioner of Income Tax (Appeals), 
Jodhpur, who. his order dated 2-Q-1988 allowed the appeal filed 
the assessee and deleted the disallowance of Rs. 23,095/- made by the 
Income tax Officer under section 40(b) of the Act. 

(3) The Revenue, dissatisfied with the order dated 2-9-88, preferred an 
appeal before the Income Tax Appellate Tribunal, Jaipur Bench, Jaipur 



1906] 


CIT VI. M/i Jankidu Ram Pratap (Raj.) 


466 


and the Itibunal. by Its order dated 6-11-91 dlsmlaaed the appeal filed 
by the Revenue and maintained the order dated 3-9>88 passed by the 
Commiasloner of Income Tlx (Appeals). Jodhpur. Aggrieved with the order 
passed by the Income Tax V^pellate Tribunal. Jaipur Bench. Jaipur, 
dismissing the appeal filed fay the Revenue, the Revenue moved an application 
under Section 256(1) of the Act to refer the questions of law mentioned 
In the application. The application filed by the Revenue under Section 256 
(1) of the Act was dismissed by the Income Tax Appellate Tribunal by Its 
order dated 29-4-93. The Revenue, dissatisfied with the order passed 
the Trlbuiul refusing to refer the questions of law for the opinion of the 
High Court, filed the present application under Section 256(2) of the Act 
and prayed that the Tribunal may be directed to state the case and refer 
the following question of law for the opinion of this Court 

'Whether on the facts and In the circumstances of the case the I.T.A.T. 
was legally JusUfied In deleting the amount of Interest included in the 
total income by virtue of Section 40(b) of l.T. Act on the funds held 
by the parties as Individual and not In their H.U.F. capacity ?* 

(4) It Is contended by the learned counsel for the Revenue that the 
controversy involved in the present case Is square^ covered by the decision 
of the Supreme Court rendered In Commissioner of Wealth Tax, Kanpur 
vs. Chander Sen (1986) 161 ITR 370 and the Tribunal was not Justified 
In refusing to refer the question of law for the opinion of the High Court 
on the ground that the order of the Tribunal is based on the decision of 
the Rajasthan High Court In the case of the assessee Itself for the Assessment 
Year 1976-77 which is In favour of the assessee and. therefore. It is not 
necessary to refer the question for the opinion of the High Court. Learned 
counsel for the assessee, on the other hand, had supported the order 
passed by the Ttibunal and submitted that when the matter In the case 
of the assessee for the earlier year has been decided In favour of the 
assessee. therefore, the Tribunal was Justified in not referring the question 
of law for the opinion of this Court. 

(5) We have considered the submissions made by the learned counsel for 
the parties. 

t6) The controversy : “Whether the income or asset which a son Inherits 
from his father when separated by partition, should be assessed as the 
Income of the Hindu Undivided Family of the son or his individual income 
and what would be the effect of Section 8 of the Hindu Succession Act. 
1956" came up for consideration before the Apex Court In the case of 
Commissioner of Wealth Tax. Kanpur vs. Chander Sen and the Supremo 
Court, affirming the view taken by the Allahabad High Court, Madras High 
Court. Madhya Pradesh High Court and the Andhra Pradesh High Court, 
held that “It would be difficult to hold today that the property which 
devolved on a Hindu under Section 8 of the Hindu Succession Act would 
be Hindu undivided family property In his hand vls-a-vls his own son; 
that would amount to creating two classes among the heirs mentioned 
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In Class 1, the heirs in irtiose hands It will be Joint Ihndu famlty propei^ 
vls-a-vls their sons and female heirs with respect to i^iom no such concept 
could be apfllled m* contemplated.* 

(7) The view taken by the Income Tax Appellate Tribunal, Jaipur Bench, 
Jaipur Is, therefore, contrary to th; view taken Igr the Supreme Court, 
and the Tribunal was, therefore, not Justified In refusing to refer the 
question of law for the opinion of the High Court. The order passed by 
the Tribunal refusing to refer the question of law, therefore, deserves to 
be quashed and set aside. 

(8) In the result, the application under Section 256(2) of the Income Tax 
Act Is allowed and the Tribunal Is directed to state the case and refer 
the following question of law for the opinion of this Court 

“Whether on the facts and in the circumstances of the caoe the I.T.A.T. 
was legally Justified in deleting the amount of interest included In the 
total Income by virtue of Section 40(b) of the Income Tax Act on the 
funds held by the parties as Individual and not in their H.U.F. 
capacity ?‘ 


(1096) 134 Taxation 466 (Del.) 

IN THE HIGH COURT OF DELHI 
(Before Honhle Justice Mr. Anil Oev Singh) 

Civil Writ PeUtlon No. 1689 of 1993 

Vikram Overseas (P) Ltd. 
vs. 

Commissioner of Income-tax 

For the Appellant O.P. Oua 

For Uic Respondent B. Oupta 

Decided on 17-1-1996. 

DEDUCTION — Section 80HHC(3)(a) — Petitioner filed application 
after expliy of time stipulated for bringing exports proceeds Info 
India — CIT rejecting the application since not made In time —Held. 
CIT pot correct in rejecting the application — Directed to decide the 
application in accordance with law and in the light of Supreme Court 
order in CIT vs. ^janta Klmetriaal (lOOS) 4 BCC 183. 

Incotne-tax Act, 1961. 

PACTS 

The petitioner being an exporter JUed an application on 26-11-1991 
u/s 8GHHC(2)(a} seeking time iipto31-12-1991 for bringing into India exports 
proceeds in respect oj the exports made by It during the previous year ending 
on 31-3-1991. As this explication failed to elicit any response, petitioner 
JUed another application on 11-12-1991 reiterating its earlier request The 
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CIT rejected the application on the ground that the firat application Uaelf 
waa mooed by the aaseeaee only on 26-11-1991. much the expiry oj 
Bix months’ time atlpulated in aection 80HHC(2)(a} for bringing the exports 
proceeds Into India. 

DECISION 

Hie Hon’ble Court set asldfe the order of CIT and directed him to decide 
the application In accordance with law and In the light of order of the 
Supreme Court In ^anta Electrical's case wherein the Apex Court held 
that the applications made bjr the assessees u/s 139(2) for extension of 
time after the expiiy of time allowed were maintainable and. therefore, 
valid. 

Case referred to : 

err us. /yanta Electricals (1096) 4 SCC 182 (1005) 126 TaxaUon 203 (SC) 

Full text of the Judgment Is ftlvsn below i 

JUDGMENT 

'The learned counsel for the petltloner-submlts that the matter can be 
disposed of In the light of the decision of the Supreme Court In CIT vs. 
AJanta Electricals (1095) 4 SCC 182. 

The petitioner Is an exporter of garments. The Assessment Year In questions - 
Is 1091-92 which ended on 31-3-1991. On 26-11-1991. It filed an application 
seeking extension of time up to 31-12-1991, for bringing foreign exchange 
Into India In respect of the export which'}! had made. The petitioner 
thereafter filed another application dated 11-12-1991, reiterating Its eariier 
request for extension of time. 

According to sectlon/60HHC(2)(n) of the income-tax Act, 1961 .the assessee 
Is required to bring Into India sale proceeds of goods In convertible foreign 
exchange within a period of six months i^m the end of the previous year 
or within such further period of six months from the end of the previous 
year or within such further period as the Chief Commissioner or the 
Commissioner may permit It Is not disputed that the statutory period 
of six months In the case had already erq>ired on 30-9-1991, when the 
petitioner move^ the application on 26-11-1991, for extension of time. 
■The learned Commissioner felt that since there was no provision for 
extension of time In a case where the application was moved adter the 
said period of six months, he rejected the application of the petitioner* 
on 18-1-1993. Thereafter, the petitioner moved the present writ petition 
challenging (he said order of the Commissioner dated 18-1-1993. 

In view of the aforesaid decision of the Supreme Court In ^anta Electricals’ 
case (supra) the order of the Commissioner needs to be set aside. In the . 
aforesaid decision the Supreme Court observed as under : 

*We hold that the view taken fay the Punjab & Haryana High Court 
in these cases and fay the Calcutta High Court In Sunderdas Thackersay 
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& Bros.’ case (supra) Is correct and the contrary view taken fay the 
Andhra Pradesh High Court in T.VenJIcatd Krtahmtian A Co.s’ case 
(supra), the Gauhatl High Court In Assam Frontier Veneer ASaw Mitts’ 
case (supra) and the Patna High Court in S.P. Viz Construction Co.’s 
case (sdpra) Is not correct The applications made by the assessee under 
section 139(2) for extension of time alter the expiry of the tlnK allowed 
were maintainable and, therefore, valid. We. therefore, dismiss the 
appeals but pass no order as to costs." 

Having regard to the aforesaid decision of the Supreme Court the order 
of the Commissioner Oelht dated 18-1-1993, is set aside. The learned 
Commissioner will now decide the application in accordance with law and 
in the light of the order of the Supreme Court. 


(1896) 1S4 Taxation 468 (SC) 

IN THE SUPREME COURT OF INDIA 
(Before Hon*ble Justice Mr. B.P. Jeevan Reddy & 

Hon'ble Justice Mr. K.S. Parlpooman) 

Civil Appeal No. 1199 (NT) of 1979 

Imperial Chit Fnnds (P) Ltd. 

▼s. 

Income>tax Officer 

Decided on : 19-3-1996 

COMPANT IN LIQUIDATION — Owing tax dues — Dues to constitute 
debt provable in winding up proceedings Intimated by official liqui¬ 
dator in response to recovery notice from revenne — ITO still insisting 
for discharge of tax obligation by liquidator — Liquidator seeking 
intervention by Court — Pull Bench holding the tax dues to fall outalde 
the purview of winding up proceedings in view of the provisions of 
section 178(3)(b) •— Held. ITO entitled to payment of tax demand 
otherwise than as provided in Companies Act — Pull Bench Justified 
In reaching the decision It reached. 

Income-tax Act, 1961 — Section 176. 

Companies Act, 1956 — Section 530. 

PACTS 

The rro completed the eissessment proceedings qf the assessee for the A.Y. 
1972-73 on 3J-3-J975. By then the company had already gone Into liqui¬ 
dation proceedings. The Official Liquidator in response to the notice requiting 
him to pay Income-tax and interest totalling Rs. 1,0271- lufitmied the JTO 
that the same constituted debt provable In the winding up proceedings. TTO 
ignoring the above Intimation Issued a certificate to TRO and by another 
letter dated 8-12-1976 demanded that the sum qf Rs. 1,027 be paid 
immediately. The OJflclal Liquidator approached company Court seeking 
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(Krecttons that ITO should watt and prove his claim before him when the 
list qf credUars was settled. The company court took the view that an 
important question qf law, namely whether the legal effect of section 178 

qf Income-tax Act is that the no is erMtled to the payment of tax demanded 

otherwise than as provided in Companies Act 1956. As the judicial optnkms 
on the issue were coqfllcttng, the Court referred the matter to a Dtvtaion 
Bench which in turn passed tt on to the Fldl Bench. The Full Bertch opined 
that the amount set aside by Liquidator (n pursuance to the mandate of 
sectkm 178 waMJali outside the area of winding up proceeding and the 
JurlsdiCiion of winding up Court, the Liquidator then preferred this appeal 
before Supreme Court. 

DECmON 

After examining the relevant provisions of the I.T. Act and Companies Act, 
the legislative hlstoiy behind the legislative hlstoiy behind the Introduction 
of these provisions and the plethora of cases opining for and against the 
precedence of payment of tax dues over other dues, the court while 
approving the decision in ITO vs. Indian Trader Bardc Ltd. held that the 
scope of section 530(10)(a) of the companies Is different from that of section 
178 of I.T. Act. u/s 530(l)(a) all taxes which have become due and payable 
alone are entitled to a prferentlal treatment. U/s 178(2) read with section 
178(3), provision should be made for any tax which U then or Is likely 
there after to become payable. Even the amounts which have not been 
ciystallsed Into a liability but which are likely to become due thereafter 
should be taken note of. And that one should also bear In mlnf the non- 
obstante clause in section 178(3). On a total view of the relevant statutory 
provisions. It appeared to the Court that the I.T. Deptt. Is treated as a 
'secured creditor' and that the decisions of the Mysore, Calcutta. Rajast¬ 
han, Gujarat and Delhi High Courts have failed to give due Importance 
to the legislative history and background that led to the enactment of the 
section and the crucial words occurring In sections 178(3) and 178(4) to 
the effect that the offtclal liquidator shall set aside the amount notified 
by the liquidator Is to be personally liable to pay the amount of tax which 
the company would be liable to pay. It should be remembered, the court 
held, that section 178 occurs In Chapter XV of the Act The object sought 
to be achieved by the provisions In that chapter is 'to fasten liability to 
pay tax* on income received and to catch the income at the earliest point 
of time and tax the same where It is found, instead of waiting for long. 
The Court, therefore refused to Interfere In the Judgment of the High Court 
and dismissed the appeal. 

Cases referred to : 

1. Imperial Chit FVinds Ltd. (in liquidation) vs. I.T. Department (1979) 116 
ITR 176 (FB) (Ker.) 

2. ITO vs. Official Ltqutdator (1075) 101 ITR 470 (AP.) 
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3. iTO vs. Indian Traders Bank Ltd. {bi liquidation) 11968 KLT BOT 

4. irro vs. Official Liquidator (1967) 63 ITR 810 (Mys) 

5. Q0tc<al Liquidator, H^hCourtCalcutta vs. Cfr(1971) 80 ITR 108 (C«l.). 

6. CIT vs. Official Uquidator, Ootcha Properties Put Ltd. (in liquidation) 
■(1974) 95 ITR 488 (Raj.) 

7. Boroda Board A Paper Mills Ltd. (In Uquldatlan) us. ITO (1976) idS 
ITR 153 (Guj.) 

8. no vs. Narula Finance (P4 Ltd. (In liquidation) (1978) 114 mf 645 
(Del.) 

9. no us. Official Liquidator. National Coduetts (P.J Ltd. (1981) 

61(1) -M7 128 ITR !t28 (Del.) 

10. Rrffratna Naranbhal Mills Co. Ltd. vs. S70 (1991) 101 Taxation 349 
189 ITR 90 (SC) 

Pull text of the Judgment le gieen below : 


• JUOOlfKNT 

(Parlpooman, J.) 

The appellant herein la Imperial Chit Punde (P.) Ltd., a company in 
liquidation, represented by the omclal Liquidator, High Court of Kerala. 
The respondent is the ITO, Emakulam (the revenu^. The liquidator has 
filed this appeal from the order passed by a Full Bench of the Kerala Hfgh 
Court, dated 10-8-1978 and rendered In report No. 53 In C.P. No. 7 of 
1973. In the said report the Oltlclal Liquidator prayed that orders may 
be passed holding that Income-tax elaimed by the revenue Is not payable 
at that stage, and that the ITO ^ould svalt and prove his claim before 
the onicial liquidator when the list of creditors Is settled. The Pull Bench, 
by the judgment appealed against, negatived the said prayer made by the 
Ofllcial Liquidator in his report. It Is against the aforesaid judgment the 
Ofnclal Liquidator representing the ImiKrlal Chit Funds (P.) Ltd. has come 
up In appeal. 

The imperial Chit Funds (P.) Ltd. is a private company. It was wound up 
as per orders passed by the High Court-dated 1-6-1973 in C.P. No. 7 of 
1973. After the commencement of the wlndtng-up proceedings the ITO 
finalised the assessment of the company for the year 1972-73 by his order 
dated 31-3-1975. He assessed the compaiiy to income-tax In the sum of 
Rs. 934 and levied an Interest of Rs. 93 payable under section 220(2) of 
the Income tax Act. 1961. The total amount thus payable was Rs. 1,027. 
The Ofllci^ Liquidator Intimated the ITO by his letter dated 8-5-1975 that 
the tax and interest constituted debt provable in the winding up proceed¬ 
ings. He stated that he was not in position to pay t^e amounts straigh¬ 
taway. According to the liquidator, the tax was due and payable wtthln 
12 months before the relevant date mentioned In section 530(8) (c) of the 
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Companks Act. 1656 and so, section 530(l)(aj will not apply to the Instant 
case. The ITO Ignored the above Intimation of the Offlclal Liquidator. He 
Issued a certificate to the TRO and by his letter dated 8-12-1976 demanded 
a sum of Rs. 1,027/- to be paid Immediately. A notice of demand was 
accordingly Issued. He also wrote to the Official Liquidator by commu¬ 
nication dated 16-1-1077 for payment of the amount as per the notice, 
of demand. Thereupon the Ofllclal Liquidator Hied report No. 53 dated 
20-1-1977, seeking appro'prlate directions of the Court to the effect that 
the tax claimed Is not payable at that stage, and that the ITO should wait 
and prove his claim, when the list of creditors Is settled. The learned 
company Judge took the view that an important question arises for 
consideration, namely, whether the legal effect of section 178 t>f he Income- 
tax Act Is that the ITO Is entitled to the pa 3 rment of the tax demanded 
otherwise than as provided In the Companies Act. He also referred to an 
earlier Division Bench decision of the Kerala High Court rendered In AS. 
No. 224 of 1968 wherein It was held that the amounts ‘set aside' under 
section 178 of the Income-tax Act will not available for distribution In 
accordance with the provisions of the Companies Act and, therefore, there 
was no question of any priority In the distribution of assets, dn view of 
some subsequent decisions, the learned company Judge felt considerable 
doubt about the correctness of the aforesaid decision and referred the 
matter for being heard by a Division Bench. The Division Bench of the 
Kerala High Court before whom the matter came up, fay order dated 
27-6-1977 referred the matter to the Pull Bench for decision and accord- 
mgly the matter was finally heard and decided by a Pull Bench. The 
Judgment of the Pull Bench In Imperial Chit Funds Ltd. (In Liquidation} 
vs. Inoome-ttLK DepaitmerU [1979] 116 ITR 176 (Ker.). 

We heard the counsel for the appellant Mr. K. John Mathew and the senior 
counsel for the respondent-revenue Mr. J. Ramamurthy. The sole question 
that arises for consideration In this case Is. whether section 178 of the 
Income-tax Act affect or alters the existing law of priority or overrides the 
provisions of preferential payment provided In section 530 ol the Com¬ 
panies Act There are conflicting decisions on this point A learned Single 
Judge of the Kerala High Court in ITO vs. Indian Traders Bank Ltd. (In 
Liquidation) 1968 K1,T 565, took the view that section 178 of the Income- 
tax Act does not affect the scheme of priority In section 530 of the 
Companies Act. but the amount ‘set aside' under section 178 of the Income- 
tax Aqt will not be available for distribution In accordance with the 
provisions of the Companies Act and should be first applied to the satisfaction 
of the tax liability and gets priority over otaer debts of the company. In 
the same way, as a secured creditor, who stands outside the wlndlng- 
up. The said decision was affirmed in appeal by a Division Bench In AS. 
No. 225 of 1968. A Dhrision Bench of the iyidhra Pradesh High Court In 
rro vs. Official Liquidator [1675] 101 ITR 470. has taken the same view. 
On'the other hand, the High Courts of Mysore. Calcutta, REyaa^than, Gujarat, 
and Delhi. In the decisions In flO vs. Official Liquidator. Mysore High Court 
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(1969) 63 ITR 810 (Mys.), Official Liquidator. Gotcha Properties (P.) Ltd. On 
Liquidation) (1974) 65 ITR 488 (Raj.). Baroda Board & Paper Mills Ltd. On 
Llqutdatton) vs. ITO (1976) 102 ITR 1S3 (Cuj.), /TO us. Sarula Flrumce (PJ 
Ltd. (In Uquldallon) (1978)114 ITR 645 (Delhi), and ITO us. OJffcUd Liqui¬ 
dator, NcUtonal Conduits (P.) Ltd. (1981)128 ITR 228 (Delhi) have taken 
a contrary view and have held, that the provtsiona of section 178 of the 
Income-tax Act do not affect or alter the existing law of priority and do 
not override the provision for preferential payment contained In section 
530 of the Companies Act. (Incidental^, we may state that the decision 
of Gujarat High Court In Baroda Board & Paaer MUls Ltd. (In Liqutdati^'s 
case (supra) was reversed this Court In the decision In Rtffratna 
Naranbhal Mills Co. Ltd. us. STO (1991) 189 ITR 90. on some other aspect 
and the same Is not relevant herein). The sole question for our consideration 
is, which of the rival views Is correct. 

In order to appreciate the controversy in question. It will be useful to bear 
In mind the relevant provisions of the Income-tax Act and the Compantes 
Act. The relevant provisions are extracted herelnbelow : 

Income-tax Act 

*178. Company in liquidation, — (1) Every person— 

(a) who Is the liquidator of any company which Is being wound-up, 
whether under the orders of a Court or otherwise: or 

(b) who has been appointed the receiver of any assets of a company 
(hereinafter referred to as the liquidator) shall, within thirty days 
after he has become such liquidator, give notice of his appointment 
as such to the Assessing Officer who Is entitled to assess the 
Income of the company. 

(2) The Assessing Odlcer shall, after making such Inquiries or calling 
for such Information as he may deem fit, notify to the liquidator 
within three months from the date on which he receives notice 
of the appointment of the liquidator the amount which. In the 
opinion of the Assessing Ofilcer, would be sufficient to provide 
for any tax which Is then, or Is likely thereafter to become, payable 
by the company. 

(3) The liquidator- 

fa) shall not, wtthout the leave of the Chief Commissioner or 
Commissioner, part with any of the assets of the company or 
the properties In his hand until he has been notified by the 
Assessing Ojftcer under sub-section (2): and 

(b) on being so notified, shall be aside an amount, equal to the 
amount notified and, until he so sets aside such amount, shall 
not part with any of the assets of the company or the properties 
In his hands : 
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Provided that nothing contained In this sub-section shall debar 
the liquidator from parting with such assets or properties for 
the purpose of the pc^ment of the tax payable by the company 
o making any pigment to secured creditors srhose debts are 
entitled under law to priority of payment over debts due to 
Government on the date of liquidation or for meeting such costs 
and escpenses of the winding up of the company as an: in the 
opinion of the Chief Commissioner or Commissioner reason¬ 
able. 

' (4) if the liquidator falls to give the notice In accordance with sub¬ 
section (\) or Jails to set aside the amount^ os required by sub sMkm 
(3) or parts sdth any of the assets of the' company or the properties 
in his hands In contravention of the provisions of that sub-section. 
he shall be personally llablefor the payment ofthe tax which the company 
would be liable to pay : 

Provided that If the amount of any tax payable by the company is 
' notified under sub-section (2). the personal liability of the liquidator 
under this sub-section shall be to the extent of such amounL 

(5) Where there are more liquidators than one, ^he obligations and 
Uabllltles attached to the liquidator under this section shall attach 
to all the liquidators Jointly and severally. 

(6) The provisions qj this section shall have ejfect notwithstanding 

anything to the contrary contained tn any other law for the time being 
Oi force.” (emphasis supplied] ^ 

Povislons of the Companies Act 

*446. Suits stayed on winding-up order .— (l) When a winding up order 
has been made or the OOlclal Liquidator has been appointed as 
provisional liquidator, no suit or other legal proceeding shall be 
commenced, or If pending at the date of the wlnding-up order, shall, 
he proceeded with, against the company, except by leaive of the Court 
and subject to such terms as the Court may Impose. 

(2) The Court which Is wlndlng-up the company shall notsdthstandlng 
anything contained In any other law for the time being In force, have 
Jurisdiction to entertain, or dispose of— 

(aj sity suit or proceeding 1^ or against the company; 

(b) any claim made by or against the company (Including claims 
by or against aiqp; of its branches tn IndUf); 

fcj sjty application made under section 391 by or In respect of the 
company: 

(d) any question of priorities or any other question -whatsoever, 
whether of law or fact, which may relate to or arise. In course 
of the wlndlng-up bf the company; 
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whether such suit or proceeding has bi^h InstlUited. or Is instituted, 
or such claim or question hhs arisen or arises or such application 
has been made or la made before or after the order for the wlndlng- 
up of the company, or before or after the commencement of the 
Companies (Amendment) Act. 1060. 

(3) Any suit or proceeding by or agamst the company which Is pending 
m any Court other than that In which the wlndlng-up of the company 
la proceeding may, notwithstanding anything contained m any other 
law for the time being m force, be transfoired to and disposed of by 
that Court.* 

*447. Effect of winding -vp order. —An order for wlnding-up a company 
shall operate In favour of all thC creditors and of all the conirlbutorles 
of the company as if It had been made on the Joint petition of a creditor 
and of a conttibulory.* 

*466. Custody of company's propartp.—(1) Where a wlnding-up order 
has been made or where a provisional liquidator has been appointed, 
the liquidator or the provisional liquidator, as the case may be. shall 
take Into his custody or under his conirol, all the prof^rty, effects 
and actionable claims to which the company la or appears to be 
enUtled,* 

‘511. Distribution of property of company. — Subject to the provisions 
of this Act as to preferential payments, the assets of a company shall, 
on its wlndlng-up, be applied in satisfaction of Its liabilities pari passu 
and, subject to such application, shall, unless the articles otherwise 
provide, be distributed among the members accprdlng to their rights 
and Interests in the company.* 

Inserted by the Companies (Amendment) Act, 1985 : 

*529A. Overriding preffererdial payments. —(1) Notwithstanding any¬ 
thing contained In tmy other provision Of this Act or euiy other law 
for the time being In force, in the winding-up of a company— 

(a) Workmen's dues; and 

(b) debts due to secured creditors to the extent such debts rank under 
clause (c) of the provlslo to sub-section (1) of section 629 pari 
passu with such dues. 

shall be paid In priority to all other debts. 

(2) The debts payable under clause , fa) and clause fh) of sub-section 
'(1) shall be paid In full, imless the assets are Insufficient to meet them. 
In which case they shall abate In equal proportions.* 

*530. Preferential pajjments.—ll) In a windlng-up, subject to the 
provisions of section 529A, there shall be paid In priority to all other 
debts— 
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(a) oB levenuea. tiaxea, ceaaea and ratea due-from the company to 
the Central or a State Covenuxffint or to a local authority at the 
relevant date aa defined In clauae (c) of aub-aectlon (8), ahd having 
become due and payable within the twelve montha next beCoK 
that date:* [emphaaia aupplled] 

le counael for the appellant Mr. John BAathew laid atreaa on aectlona 
6.447. 529(l)(rtyand 530(lKal bealdea aectlona 448A. 449. 451.456(2). 
'7(al, 511. 528 and 529 of the Companlea Act to ahow that the Official 
uldator la In full charge of the company In liquidation and that the 
op^rtlea and aaaeta of the company are In the cuatody of the Court 
waa further rontended that aection 530(l)fal provldea for preferential 
yment of revenuea, taxea, ceaaea and ratea dire from company to the 
-ntral or the State Government or a local authority, and the Companlea 
‘ la a complete Code providing for all mattera Inclualve of the manner 
^yment of debts of the company In liquidation. According to the counsel, 
:tlon 178 of the Income-tax Act. only provides for the procedure to be 
[lowed by the person Incharge of the compemy In liquidation and Infor- 
itlon to be given to appropriate persona regarding Income-tax duea. and 
: aald section does not provide for priority ofiMiyments. It was contended 
at section 178 of the Income-tax Act Is onty limited to Its operation, 
id does not provide for preferential payments or priority of payments, 
provided In section 530 of the Companies Act. The argument waa that 
:tlon 178 of the Income-tax Act and the relevant provlaiona of the 
impanles Act referred to herein are distinct and provide for different 
ntlngendes. If It Is not so understood, and section 178 of the Incmme- 
Act Is Interpreted as one providing for preferential, payment also. It 
lead to disastrous consequences and completely set at naught the 
leme and the relevant provisions of the Companies Act with regard to 
: wlndlng-up proceedings. Since the stage for deciding for preferential 
yment has not reached, the ITO had no right to call upon the liquidator 
pay the amount and should wait for the stage when he can prove the 
dm In the wind In -up proceedings. The interpretation palaccd by the 
h Court on section 178 of the Income-tax Act aa if it provides for a 
eferentlal payment of Income-tax dues, has failed to give effect to the 
evant provisions of the Companies Act and the significance of the 
ndlng-up proceedings In Its proper context. The High Courts of Mysore, 
ilcutta, Rajasthan. Gujarat and Delhi have understood section 178 as 
' in any way providing for priority of pt^ments regarding Income-tax 
es and the view eiq>ressed by the Kerala and the Andhra Pradesh High 
lurta to the contrary does not lay down the correct law. On the other 
jid. the Counsel for the revenue submitted that, the declalona of the 
:rala and the Andhra Pradesh High Courts have given due Importance 
the legislative history and background leading to the enactment of 
:tlon 178 and the crucial words contained in the aection to bold that 
:tlon 178 lb the Income-tax Act la a special provision and the amount 
rich Is to be set aside as per the said section, stands outside the 
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wlndln£-up proceedings and la not available for dlfetrlbutton In accordance 
with the prcMalona of the Companies Act at alL The counsel for the revenue 
further aigued that the preferential payment specified In sr&tlon 530(l)(ci^ 
of the Companies Act and the mandate under section 178 of the Income- 
tax Act behoving the liquidator to set aside the amount notified by the 
no, sufficient to provide for any tax which is then or is likely thereafter 
to become due and payable hy the company are of different import and 
the view taken the Kerala and Andhra Pradesh High Courts that section 
178, mandating that the amount 'set aside’ should be first applied to the 
satisfaction of the tax liability, and Is outside the wlndlng-up proceedings, 
la Justified In law. It was further contended that except the Kerala and 
Andhra Pradesh High Courts, the other High Courts have failed to give 
due Importance to the legislative hlstoiy and background which led to 
the enactment of section 178 and the language used in the section. 

In the judgment unaer appeal tlie High Court has referred to the legislative 
history and background that led to the enactment of section 178. The High 
Court has referred to the report of the Company Law Reforms Committee 
which has been referred to In the decision of the Andhra Pradesh High 
Court, wherein the plea for priority of tax demands, particularly Income- 
tax. was dealt with and it was observed that preferential right without 
limit should not be conferred. The Committee’s reconunendatlons were 
not completely accepted by the Legislature. 'That apart., the report of the 
OirectTaxes Administration Inquiry Conunlttee was referred tc (Srlntvasan's 
book on Income-tax, Vol.II, page 345), wherein necessity was pointed out, 
for the liquidator to obtain tax clearance certificate or to compel him to 
set aside the amounts to cover the amounts due under Income-tax or 
amounts whfeh irmy become due. and it was thereafter, section 178 was 
enacted In the pre^nt form. AAer referring to the above materials in 
paragraph No. 4. the .AUl Bench of the High Court observed, thus : 

"....With res{>ect. thete decisions (Decisions of other High Courts) fall 
to take hote of the objhct and purpose with which, section 178 of the 
Income-tax Act was pui into the statute book; and the significance 
and the Implications of‘setting aside* of an approximate amount needed 
to meet the tax liability ot Uie company. These have been noticed In 
the Kerala and the Andhra dccislorw to which we shall refer. Before 
we do so, we may briefly Indieate that the effect of section I76[3)(b) 
Is that the amount ‘set aside' the liquidator Is marked off as outside 
the area of the wlndlng-up proceedings and the jurisdiction of the 
wlndlng-up Court. This is the view taken by the Kerala High Court 
and we are In agreement with it;..* (p.l02) 

We would only add that the scope of section S30(l)(a) of. the Companies 
Act is different from that of section ITSofthelncome-taxAcL Under section 
330(l)fa) all taxes wl^ch have ‘become due and payable' alone are entitled 
to preferential payment. The amount should have been crystadlsed into 
a liability. Under section 178(2) reatfe with action 178(3), provlsloii should 
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be made for any tax which la then or la Uke^ thereafter to become payable. 
Even the amounta which have not been ciyatallaed Into a liability, but 
which are ‘likely to become due thereafter* ahould be taken note of. And. 
we ahould alao bear In mind, the non obstante clatiae - aecUon 178(6). 

In the Judgment under appeal, the Pull Bench haa foUowed the judgment 
of« learned Single Judge of the Kerala High Court In Indian Traders Bank 
Ltd. (In UquIdatiorO'a case (supra). In the said decision Raman Nalr. Acting 
Chief Justice, a Judge with conaldetabte experience In company law, dealt 
with section 178 of the Income-tax Act and sections B29 and 530 of the 
Companies Act. and observed In hls> characteristic style, thus : 

‘One wishes that section 17S of the Income-tax Act, 1961 were more 
explicit, but, as I read that provision, 1 do not think that It affects 
the scheme of priority In section 530 of the Companies Act although 
Its effect no doubt Is that the amount set aside under sub-section (3) 
thereof haa flret to be applied to the satisfaction of the tax liability 
and In that sense the tax liability gets prlqjlty over the other debts 
of the company in the same way as a secured creditor who stands 
outside the wlndlng-up or whose security is redeemed, under sub¬ 
section (4) of section 47 of the Provincial Insolvency i^t read with 
section 529 of the Companies Act, gets priority to the extent of the 
value of his security. But, although sub-section (3) of section 176 of 
the Income-tax Act, which speaks of the liquidator making 'payment 
to secured creditors whose debts are entitled under law to priority 
of payment over debts due to Government'—the only payment 1 can 
think of the liquidator to a secured creditor who has not relinquished 
his security Is a payment under sub-section (4) of section 47 of the 
Provincial Insolvency Act, or to a creditor who, although he has not 
t- relinquished his security, has agreed to the liquidator selling the 
property free of his Incumberance on condition of his being given the 
same charge over the sale proceeds—seems to regard these as cases 
of priority, they are really not so much cases of priority as of the 
particular asset not being available for distribution among the creditors 
in the wlndlng-up. They stand on the same footing as, for example, 
trust funds. What Is really available for distribution are the assets 
which come Into thcf hands of the liquidator minus the trust monies, 
or the Incumbrance of a secured creditor, or. In case falling under 
section 178 of the Income-tax Act. the amount set aside or earmarked 
for the payment of the tax. For. reading 8ub-sectlons(2), (3) and (4) 
of that section together there can be no doubt that what the section 
does is to create a first charge on the amount set aside by sub-section 
(3) thereof for payment of the tax that might be admitted to proof. 
To say as the liquidator has done that the amount Is set aside only 
for the purpose of paying the dividends that might be declared In 
respect of tax liability and not the entire liability as proved in the 
wlndlng-up, so that the section serves only the limited purpose of 
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ensuring that the assets of the company ate not distributed beyond 
recall without reaenrlng sulllclent funds for the payment oftltvldends 
In respect of the tax UablUty which might not yet have been determined, 
and therelbpe not provided. Is hardly in keeping with the wording of 
the section defective though It be. Sub-section (2) of the section (2) 
of the section. It may be noted, speaks of the tax payable the 
company, and, sub-section (41, of the payment of the tax on behalf 
of the company, not of the dividends payable In respect of the tax 
liability. What the section contemplates Is the payment of the tax 
eventually found due out of the amount set aside, not the paydient 
of dividends In respect of the tax eventually found due. And, if this 
brings the section Into conflict with section 530 of the Companies Act. 
the section must prevail by reason of sub-section (6| thereof—the 
question why Income-tax alone of all Government dues should ride 
this high horse la not for me to answer. But. for the purposes of section 
530 of the Companies Act, the tax liability is an ordinary and not a 
preferential claim and It is only out of the amount set aside under 
sub-section (3) of section 178 of the Income-tax Act, that the* revenue 
can claim payment of Its debt to the exclusion-of other creditors. 

And the Division Bench In A.S. No. 225 of 1968. a/hrmlng the above 
decision, observed thus : 

*..we cannot Ignore the provision in sub-section (2) of section 178 that 
the amount to be notified Is not onfy the amount for which preference 
Is given under section 530 of the Companies Act. 1956. but the entirety 
of the Income-tax dues of the company including that which may 
thereafter became payable. When we read this provision with the 
provision in sub-section (4) of section 176 of the Act which makes 
liquidator personally liable for the payment of the tax which the 
company would be liable to pay if the liquidator failed to give notice 
In accordance with sub-section (1) of section 178. It appeals to us that 
the provision In secUon 178(3) Imports much more than that was 
contended by counsel for the appellant. This Is the view that has been 
taken In the judgment under appeal which. If we may say with great 
respect, deals with all cmpects in a few sentences. We respectfully agree 
with the view taken by the learned Judge.* 

Approving the above dicta, the Full Bench has further laid stress on the 
crucial words occurring In section 176(2), 173(3)(b). which behoves the 
Ofllcial Liquidator to ‘set aside the amount' equal to the amount notified 
by the ITO and held that these words mean 'keeping separate for special 
purpose' and the word ‘set aside' or ‘set apart' are synonymous with the 
word-'appropriate'. The Pull Bench has observed In paragraph 6 thus : 

‘....The shades of meaning thus attached to the expression ‘set aside' 
convey the idea of an appropriation or an allocation of the income- 
tax dues; with the result, that It stands outside the winding-up by the 
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Company Court, on Idea auggdet In the Judgment of Ag. Chief Justice 
Raman Nayar, conflnn by the DlvlslpQ Bench....* (emphasis supplied] 
(p. 187) 

The Andhra Pradesh High Court In the decision reported In QQIcial Liquklatar*s 
case (supra) has taken a similar view. We are of the opinion that the 
judgment of the learned Single Judge of the Kerala High Court In Indian 
Traders Bank Ltd. (In fjquidationi'a case (supra). afOrmed In A.S. No. 225 
of 1968 and approved fay the Pull Bench In the judgement under appeal 
as also the decision of the Andhra Pradesh High Court In Q^lclal Liquidator's 
case (supra) lay doam the law correctly. On a total view of the relevant 
statutory provisions. It appears to us. that the Income-tax department, 
is treated as a ‘secured creditor*. Ihe decisions of the Mysore. Calcutta. 
Rajasthan. Qujarat and Delhi High Courts have failed to give due impor¬ 
tance to the legislative history and background that led to the enactment 
of the section and the crucial words occurring in sections 178(3] and 178(4) 
to the effect that the Olllcial Liquidator ‘shall set aside* the amount notified 
by the ITO and If It Is not so done, the Official Liquidator Is personally 
liable to pay the amount of tax which the company would be liable to 
pay. It should be remembered that section 178 occurs In Chapter XV of 
the Act. *1110 object sought to be achieved by the provisions in the said 
Chapter Is *to fasten liability to pay the tax* on the Income received and 
to catch the Income at the earliest point of Ume and tax the same where 
It Is found, instead of waiting for long. We, therefore, hold that the judgment 
under appeal does not merit interference this Court. 

During the course of hearing, our attention was drawn to section 17 of 
the Central Sales Tax Act. 1956 which Is similar to section 178 of the 
jncome-tax Act. We are of the view that the Interpretation placed us 
on section 178 of the Income-tax Act, should govern cases arising under 
section 17 of the Central Sales Tax Act, as well. But, a situation may arise 
where the authorities under both the Act (Income-tax Act as well as Central 
Sales Tax Act) send similar orders to the Official Liquidator, in which case 
the question of precedence may arise. In our opinion, in such cases, the 
priority shall be with respect to the date of receipt of the orders the 
Ofllclal Liquidator. 

We affirm the judgment under appeaL This appeal Is without merit and 
is, therefore, dismissed. There shall be no orders as to costs. 
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(ISM) 184 TantloB 480 (SC) 

IN THE SUPREME COURT OF INDIA 
(Before Hoalile Justice Mr. S.P. Bharucha, 

. Hon'ble Justice Mr. S.C. Sen & 

Hon'ble Justice Mr. K.S. Parlpooman) 

Civil Appeal Nos. 1006 to 1080 of 1081 
CommlMloner of Income-tax 
Ti. 

M.R. Doahl 

Decided on 27-0-1004 

CUJBBOIQ OP INCOME — Asssssse exseutias trust deeds for the 
beneflte of his three minor sons — Deeds stlpnletlap eooiimnletlon 
of iaoome until attainment of m^orltp bp eons and thereafter its equal 
dlvleloa — ITO Inelndlap the income from the trust in the hende of 
aeseseee u/e 64(l)(v) — Tribunal holding Income not Includible in the 
hands of asaesaee — High Court afBrming Tribunal's decision — Held, 
provisions of section 64(l)(v) not applicable on the facts of the case 
since deferment of benefit extending beyond the period of minority 
of throe sons — High Court correct in the view it took. 

Income-tax Act 1961 — Section 64(1^). 

PACTS 

The assessee (s on (ndluidual who executed two trust deeds and a sup¬ 
plementary deed The cunudcUloe ejject oj the deed was that Income Jrom 
the trust was to be accumulated untU the attainment of majority by his three 
sons. The accumulated income was then to be divided equally among the 
three sons and paid to them. ITO included the Income from the trust In the 
hands of the assessee In view of the provisions of section 64(l)(v) of I.T. 
Act. The Tribunal overruled the inclustan. The High Court qffrmed the 
exclusion. The revenue filed the present appeal agatnst the order of the High 
Court. 

DECISION 

The Hon'ble Apex Court held tliat the mandate of section 64(l)(vi) was 
Invokable only when the immediate or dlflcred benefit was for the benefit 
of a minor child. Inasmuch as In this case the deferment of benefit was 
beyond the period of minority of asscssee’s three sons, since the assets 
were to be received by them when they attained majority, the provisions 
of section 64(l)(v) had no application. The appeal by revenue failed and 
was dismissed. 

Casas referred to : 

1. err os. T. Ponnaiah (1988) 172 FIR 269 (AP) 

2. AddL err US. U.K. Doshi (1980) 122 ITR 499 (Guj.) 
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3. err us. MJ}. Veeranaraslm/uilah (1988) Taxation 01(3) 174 ITR 435 
(Kar.) 

4. Yogtndra Prasad S. Mcjatlal us. CJT (1077) 109 ITR 602 (Bom.) 

Full text of the Judgment Is •!lven below : 

JUDOlfBirr 

Hils appeal by certificate arises upon an Income-tax reference, the relevant 
Assessment Years being Assessment Years 1965-66 to 1969-70. The High 
Court answered the questions placed before it in the afllrmattve. Le., in 
favour of the assessee, relying upon its Judgment in the assesee's own 
case for the Assessment Years 1963-64, 1964-65, 1966-67. The question 
before the High Court was thus : 

“Whether, on the facts and in the circumstances of the case, the 
Tribunal was right in holding that the income of the trust was not 
includible in the hands of the settlor under the provisions of section 
64(v) of the Income-tax Act, 19617* 

The assessee, an individual, had executed two deeds of trust and a 
supplementary deed, the cumulative effect of which was that the Income 
from the trusts was to be accumulated until the attainment of majority 
by his three sons. The cumulative Income was then to be divided Into three 
equal shares and the respective one-third share of each son has to be 
paid to him. The question was whether the Income from the trusts could 
be Included in the total Income of the assessee under the provisions of 
section 64(l)(v) of the Income-tax Act. 1961 ('the Act*) as It then read. 
Section 64(l)(v), so far as It Is relevant for our purpose, reads thus*: 

“Income of indiuidual to include income of spouse, minor <^Ud, etc .— 
(1) In computing the total Income of any individual, there shall be 
Included all such Income as arises directly or Indirectly — 

(U to (iv) •• •• •• 

(u) to any person or association of persons from assets transferred 
otherwise than for adequate consideration to the person' or 
association of persons by such individual, to the extent to which 
the Income from such assets is for immediate or deferred benefit 
of his or her spouse or minor child (not being a married daughter) 
or both*. 

In the judgment In the assessee's own case AddL CJT us. M.K. Doshi (1980) 
122 ITR 499, the Gujarat High Court held, on a construction of secUon 
64(l)(v), that the income from the transfer of assets can be included li\ 
the Income of the transferor provided that, under the transfer, the benefit' 
from such assets was immediately available or was deferred for the spouse 
or minor children of the settlor. In other words, the mischief of tax evasion 
by assessees by transfer of their assets, such as by settlement or by trust, 
so as to make the Income of such transferred assets available to their 
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•pauses or minor children without subjecting the same to tax In the hands 
of the settlors, was sought to be avoided by providing that such Income 
would be Includible In the hands of the settlors provided that such Income 
would be Includible m the hands of the settlors provided that the benefit 
from Ihe'lncume of such assets was either Immediate^ available to or was 
deferred for the benefit of their spouses or minor children. If the child 
for whom the benefit was provided was to receive It on attaining majority, 
the provision, contained in clause fv) was not attracted on the plain reading 
of clause (u) Itself, because, otherwise, the Legislature would not have 
expressed Itself In the manner In which It did. Reliance was placed upon 
Yogindraprasad N. Majatlal vs. CIT (1977) 109 ITR 602 (Bom.) where the 
same view was taken. 

We are told that the Karnataka High Court In CJTus. M.D. Veeranarasimhaiah 
(1988) 174 ITR 435, and the Andhra Pradesh High Court In CIT vs. T. 
Ponnaiah (1988) 172 ITR 269, have also taken the same view. 

As the facts show, the trusts In the present case have this cumulative 
efiect, that the income therefrom to be accumulated until the attainment 
of majority by the assessec's three sons; the cumulative Income is then 
to be divided In three equal shares and bne such share Is to be paid to 
each son. The payment, therefore. Is to be made after each of the sons 
attains majority. Section 64(l)(v) requires. In the computation of the total 
Income of the an assessee, the Inclusion of such Income as arises to (he 
assessee from assets transferred, otherwise than for adequate consldera- 
llon to the extent to which the Income from such assets ts for the immediate 
or deferred benefit of, inter alia, his minor children. The specific provision 
of the law, therefore. Is that Immediate or deferred benefit should be for 
the benefit of a minor child. Inasmuch as in this case the deferment of 
the benefit Is beyond the period of minority of the assessee's three sons, 
since the assets are to be received by them when they attain majority, 
the provisions of section 64(l)(v) have no application. 

We are of the view that the order under appeal, as. Indeed, the judgment 
upon which the order under appeal was based, takes the correct view. 
This Is also the vjew that has been taken by the High Court mentioned 
above. 

In the result, the appeal fails and Is dismissed. No costs. 
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SUMMARY OF HIGH COURT CASES 

EDITOR'S NOTE 

Readers will be noticing that we have started giving summaries 
of some Judgments. Summaries are given for two reasons-one being 
that the judgment are not vety Important and they are either mostly 
on Issues as to whether it Is a &t case to refer to High Court or 
relates to those cases in which the Supreme Court has already 
given a Judgment and that Issues has become final. As far as 
possible It Is our effort not to miss any Judgment and report the 
maximum number of Judgments received by us from our reporters. 

In case, however, the readers desire to have a full text of a particular 
Judgment, the same can be supplied on payment of Rs. 25 only. 

^ We will welcome the views of the readers on this point. _^ 

(1906) 134 Taxation 483 (Cal.) 

IN THE HIGH COURT OF CALCUTTA 
(Before HonTile Justice Mr. Surya Kumar Tlwarl) 

Criminal Revision No. 57 of 1088 

Lakshml Narayan Kathgola (Firm) (k Others 

▼a. 

State of West Bengal ft Another 

For the ^pellant Anlmesh Kanti Ghoel 

For the Respondent Amit Talnkdar 

Decided on : 21-12-1905 

PROSECUTION—Department Wllng prosecution for violation of sections 
276C and 277 of the I.T. Act — Penalty cancelled in appeal — Assesses 
applying for quashing of prosecution proceedings—Magistrate refusing 
assessee's prayer — Held, prosecution to be quashed. 

Income-tax Act, 1961 — Sections 276C, 277 and 278. 

FACTS ft DECISION 

A complaint was filed against the petitioners for violation of sections 276C 
and 277 of the I.T. Act, 1961. In the meanwhile the accused persons 
preferred an hppeal before the Assistant Commissioner and thereafter to 
the Tribunal and ultimately upon remand, the Assistant Commissioner 
cancelled the Imposition of penal^ for the A.Ys. 1979-80 and 1980-81. 
Then the public prosecutor Died an application u/s 321 of the Criminal 
Procedure Code, 1973, for withdrawal from prosecution. The ITO Instructed 
another lawyer and opposed the withdrawal application. The learned 
maglstratlve by the Impugned order refused permission and directed that 
the trial shall proceed. It is not disputed that the Assistant Conunissioner 
has waived the penalties. Therefore, the prosecution for violation of section 
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276C and 277 cannot proceed and consequently, the offences for abetment 
of the same offence punishable u/s 278 of the I.T. Act also cannot be 
allowed to proceed. 


(Iftse) 134 Taxation 484 (R^.) 

IN THE HIGH COURT OP RAJASTHAN 

(Before Hon'ble Justice Mr. B.R. Arora & 

Hon*ble Justice Mr. A.S. Oodara) 

D.B.I.T. Reference No. 8 of 1996 
Commissioner of Income-tax 

▼ 8 . 

M/s G.T. Enterprises 

For the Appellant Sandeep Bhandawst 

For the Respondent None 

Decided on : 16~5-1996 

REFERENCE TO HIGH COURT — A.O. tnltlaUy allowing claim of the 
asseasee for doTolopmont expenses — Suhseqnently order cancelled 
by CIT u/s 363 — Fresh order passed — A.O. completed assessment 
and disallowed claim tor dcrelopment expenses — Notice of penalty 
for concealment Issned and penalty leriod ~ Tribunal upholding order 
of assessment but cancelling order of penalty — Reeenue moring 
application u/s 268(1) for reference — Application for reference 
refused — Held, findings arrired by the Tribunal in the order cancelling 
penalty only a finding of fact — No question of law arose. 

Income-tax Act, 1961 -- Section 266(2). 

e 

FACTS A DECISION 

The aasessee derived Income' from dealing in land and filed a return 
declaring a loss of Rs. 2,87,022/-for A.Y. 1981-82. It claimed development 
expenditure which was originally allowed. However, the CIT cancelled the 
order of the A.O. u/s 263 and the asseasinent was reframed at an lncx>me 
of Rs. 10,09,980/- and the claim for development expenses was disallowed. 
A notice for concealment was also Issued and a penalty of Rs. 7,43,755 
was Imposed which was cancelled by the Tribunal. The present application 
pertains to the cancellation of penalty by the Tribunal on which the Revenue 
filed a reference application which was dismissed. Being aggrieved the 
revenue filed application before the High Court for a direction to refer the 
case. The Hon'ble Court held that the findings recorded by the Tribunal 
regarding claim of development charges and the bonafide of the assessee 
are pure findings of fact The order of the Tribunal is based on material 
availa'ble on record and, therefore, cancelled the penalty for concealment. 
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Tliere Is no etement of dellberateness.The Judgment-passed by the Tribunal, 
therefore, does not give rise to any question of law. The application was 
accordingly rejected. 


• (lOM) 184 Taxation 488 (Riti ) 

IN THE HIGH COURT OF RAJASTHAN 

(Before Honlile Justice Mr. B.R. Arora & 

Hon'ble Justice Mr. A.S. Codara) 

D.B.I.T. Reference Application Na 79 of 1995 

Commlatloner of Income-tax 

▼ 8 . 

M/s 8.M. Bhatla Associates 
For the Appellant , Sandeep Bhandawat 
For the Respondent Dlnesh *Mehta 

Decided on : 7-5-1996 

REFERBIICB TO HIOH COURT — ITO applying net rate of profit and 
disallowing entire expenditure on receipts from sale of cement produced 
by J.K. Cement Company — Tribunal allowing assessee’s appeal and 
, allowing entire expenses—Revenue filing reference application which 
was rejected — Held, order of Tribunal based on evidence and facts 
— No question of law arose. 

Income-tax Act. 1961 — Section 256(2). 

FACTS * DECISION 

The assessee received various Income way of commission O 4% from 
M/s J.K. Cement Company. The assessee claimed certain expenses on 
account of supervlaoiy staff, depreciation, conveyance, etc. These expenses 
were disallowed by the A.O. who applied a net rate of 10%. The Tribunal, 
however, held that the accounts of the assessee stand fully approved and. 
therefore, allowed the appeal of the assessee. Being aggrieved. Revenue 
filed application for reference which was rejected. The Revenue applied 
to the High Court for a direction to the Tribunal to refer the case. The 
Hon’ble Court held that the order of the Tribunal Is based on appreciation 
of evidence available on record and afier appreciation of the evidence the 
appeal of the assessee was allowed. The question sought to be raised was 
a finding of fact. The reference application was rejected. 
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(1,006) 134 Taxation 486 (R^J.) 

IN 'i;^E HIGH COURT OF RAJASTHAN 

(Before Honlile Justice Mr. B.R. Arora & 

Hon'ble Justice Mr. A.S. Codara) 

O.B.I.T. Reference Application No. 78 of 1995 

Comiiii6«ioaer of Income-tax 
'▼a. 

Bhanvarlal 8/o Jae RrI Gehlot 

For the Appellant Sandeep Bhandawat 

For the Respondent None 

Decided on : 3-5-1996 

to high court— Tribunal deleting addition on account 
of low household expenses and low arlthdrawal for marriage—Rerenne's 
application u/s 366(1) rejected — Rerenne filing application for 
reference before High Court — Hrid. the decision of Tribunal being 
based on appreciation of facts and eeldenoe on record, no question 
of law arose. 

Incon:>e-tax Act, 1961 — Section 256(2). 

FACTS R DECISION 

The assessee is an individual. A search was conducted at the residence 
of the assessee and the ITO made an addition of Rs. 15,000 on account 
of estimated expenses on marriage of the son of the assessee and 
Rs. 35,000/- on account of low withdrawals. The addition was deleted 
by the Tribunal. The Revenue (lied application for reference which was 
also rejected. Being aggrieved, the revenue filed application before the High 
Court for a direction to the Tribunal to refer the case. The Hon’ble Court 
held that the decision of the Tribunal was based on appreciation of evidence 
on record and was a pure question of fact. Evidence had been produced 
that thc^ family was meeting household uqienses from (arm products. The 
Hon'ble Court held that no question of law arose and the application was 
rightly rejected. 
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(1996) 134 Taxation 487 (M.P.) 

IN THE HIGH COURT OP MADHYA PRADESH 

(Before Hbn'ble Justice Mr. A.R. Tiwaii & 

HorTile Justice Mr. N.K. Jain) 

M.C.C. No. 200/92 

CommlMloaer of Income-tax 

▼a. 

M/s GeJraJalngh Naithnaingh 

For the Appellant D.D. Vyas 

For the Respondent None 

Decided on 22-3-1906 

REFERENCE TO HIOH COURT — Penalty n/s 371(l)(e) deleted by 
Tribunal —Additions In quantum appeal agreed by aseessee — Tribunal 
holding had aseessee filed appeal against quantum he would have 
anccesdsd and thus cancelling penalty for concealment—Application 
filed by rcTenne for reference rejected — Held, whether any material 
with Tribunal justified cancellaUon is a question of law — Tribunal 
directed to refer the question. 

Income-tax Act, 1961 — Section 256(2). 

FACTS 6 DECISION 

The A.Y, Involved is 1983-84. The assessment was completed on an Income 
of Rs. 1,12,750/- against returned income of Rs. 99,670/-. The addition 
of Rs. 10,000/- was made on account of undisclosed transaction and' 
Rs. 2,563/- on account of discrepancies In bardana. The assessment was 
not challenged by the asmsee. Penalty proceedings were initiated and 
a penalty of Rs. 40,940/- was Imposed. The CIT (A) confirmed the order. 
The Tribunal, however, held that if the assessee would have gone in appeal 
against the additions In quantum, he would have succeeded and, therefore, 
the order imposing penalty was cancelled and held to be unreasonable 
and vindictive. The revenue's application for reference was also rejected. 
On application u/s 256(2), the Honhle Court held that the Tribunal in 
allowing the appeal of the assessee had obviously proceeded on the 
assumption that the assessee filed appeal agalifftt the assessment the 
addition made by the Assessing Officer iVould have been deleted. The 
question, therefore, that arose was whether there was any material before 
the Tribunal justifying cancellation of penalty. The Hon’ble Court there¬ 
fore, held that a question of law did arise and the Tribunal was directed 
to refer the question. 
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(1996) 134 Tazatloa 488 (AU.) 

m THE HIGH COURT OP ALLAHABAD 

(Before Honlsle Justice Mr. V.N. Khare & 

Hon'ble Justice Mr. M. Katju) 

l.T. Reference No. 46 of 1980 

Comiiils8(oner of Ineome-taz 

8mt. tmxmi Dewi JsIa 

Decided on 26-0-1995 ' 

INCOME FROM ROUSE PROPERTY — Amssmo cUtmlng CMtmpoalUon 
fee pAd for late construction of the house as deduction against house 
property Income — ITO disallowing cdalm — Tribunal admitting the 
claim — Held, Trlbanal rightly allowed the claim — Composition fee 
to be a. legitimate deduction. 

Income-tax Act. 1961 — Section 24(1)(11). 

PACTS 

t 

As per the original lease deed of 1932, the owner had to complete the 
construction within two years. But the owner obtained renewal and as per 
that the construction had to be made by November 1963, Befare-the expiry 
of this period, the assessee who along with three other owners had bought 
the property from the original owner, applied for Jiirth^ extension and also 
started construction oj the budding, completed the same in 1966 and paid 
her share of composition fee amounting to Rs. 13,236/-. In her return of 
income for A.Y. 1972-73, assessee claimed the composition fee as deduction 
u/s 24(l)(tl} against the rental incorrre frorri the property. The claim uias 
accepted In the original assessmentfrarrred at the total income of Rs, 19,020 
on 21-2-1973. Subsequently notice u/s 148 was Issued reopening the 
assessment on the ground that claim far composition fee was wrongly 
allowed. R^sctlng assessee’s contention that the claim was of revenue 
nature and. therefore, allowable. iTO added the amount of composition fee 
to the income of assessee. Aggrieved, assessee fUed an appeal before the 
AAC which was r^ected by the latter. On further appeal Tribunal admitted 
the claim. Revenue then earns before the court u/s 256(2). since TVibunoI 
had refected Its application u/s 256(1). 

DECISION 

The Hon'ble Court held that the composlUon feels paid tooivold harassment 
apd -controversy and Is In no way admission pf some Illegal act having 
been committed. Therefore, InTts opinion composition fee was a legitimate 
deduction and was rlghtty allowed by the Tribunal. Reference was, therefore, 
decided against the revenue. 
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(lose) 134 Tsntlon 430 (AU.) 

IN THE HIGH COURT OP ALLAHABAD 
(Before Hontle Justice Mr. Om Prakash & 

Hon'ble Justice Mr. M.C. Agarwal) 

' I.T. AppUcation No, 227 of 1093 
Commissioner of Income-tax 
▼s. 

Shri Hardaysl Singh 

Decided on 15-2-1996 

RSPERENCB TO HIGH COURT—Tribunal holding penalty u/s 271 (l)(c) 
not leviable — Refusing to refer the ease — Held, a finding of ftiet 
by the Trlbnnal that no concealment established — Me question of 
law arose — Reference application rightly rejected. 

Income-tax Act. 1961 — Section 256(2). 

Case referred to: 

PatnaOc & Co. Ltd. us. CiT (1986) Taxation 82(2)-40; 161 ITR 365 (SC) 

PACTS * DECISION 

The Revenue requires us to direct the Income Tax Appellate Tribunal to 
draw up the statement of the case and refer the following question for 
an opinion of this Court:- 

"Whether on the facts and in the circumstances of the case, the ITAT 
was justiiled in holding that the penalty u/s 271(l)(c) was not levl- 
able?.’ 

In Patnalk & Company Ltd. us. Commissioner of Income Tax, Orissa (1986) 
161 ITR 365), the Supreme Court ruled down that factual substratum of 
the case cannot be gone Into by the High Court, because the Appellate 
Tribunal is the final fact flnding body. The Supreme Court further added 
that if the Revenue feels aggrieved of any Dndlng of fact, then that should 
be specifically raised in the question before the Tribunal. 

From the above mentioned question, it is manifest that no specific finding 
of fact recorded by the Appellate Tribunal has been challenged by the 
Revenue. The Tribunal has held that no concealment has been established 
and, therefore, no penalty could be levied. The material which induced 
the Tribunal to come to the conclusion that no concealment was estab¬ 
lished, has not precisely attacked in the above mentioned question. If 
reference is called on the above question, then necessarily the Court will 
have to go Into the factual substratum, which according'to the Supreme 
Court cannot be gone into. Inasmuch, as no finding of fact has been 
predselv challenged in question. 
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Full text of the Judgment le given below: 

JUDGMENT 

In this application made under Section 256(2) of the Income Tax Act, 1961, 
the Revenue requires us to direct the Income Tax Appellate Tribunal to 
draw up the statement of the case and refer the following question for 
an opinion of this Court:- 

‘Whether on the facts and in the circumstances of the case, the ITAT 
was justtned in holding that the penalty u/s 27I(l)(c) was not levi¬ 
able?." 

In Patnatk & Company Lid. vs. Commissioner of Income Tax, Orissa (1986) 
161 ITR 365), the Supreme Court ruled down that factual substratum of 
the case cannot be gone into by the High Court, because the Appellate 
lYlbunal is the Rnal fact flndlng body. The Supreme Court further added 
that if the Revenue feels aggrieved of any Rndlng of fact, then that should 
be specifically raised In the question before the Tribunal. 

From the above mentioned question. It Is manifest that no speclflc flnding 
of fact recorded by the Appellate Tribunal has been challenged by the 
Revenue. The lYlbunal has held that no concealment has been established 
and, therefore, no penalty could be levied. The material which Induced 
the Tribunal to come to the conclusion that no concealment was estab¬ 
lished, has not precisely attacked in the above mentioned question. If 
reference Is called on the above question, then necessarily lh“ Court will 
have to go into the factual substratum, which according to the Supreme 
Court cannot be gone Into, Inasmuch, as no finding of fa,:! has been 
precisely challenged in question. 

For the reasons, we decline to ask the Tribunal to refer the above mentioned 
question to this Court, inasmuch as that does not raise any specillc legal 
controversy. 

The application Is, Ihereforp^ .rejected. 


(lM6) 134'Taxation 490 (AU) 

IN THE’ HICH QOyRT, OF ALLAHABAD 
(Before i^onlpile Justice Mr. Om Pralcash & 


Hoq'ble Justice 14?,. , .l^ftfj^u) 

lir.Pr.No, 124. 

CpmmUglonev of >IneoiBicKlnnii >'i 


M'/» MMsr'Ftodufet*' 

Oectded on : 26-2-1996 , i, .Hf , pin 

CHANGE ;of: o^R4riip'.;9if 
'msJorlty sharts ;ij> s'notlier 

iiMii-'-'.io ni b->rin'illK.iiT yl^ftiTriq 



1906] err V8. M/s Mass Products (Ind.) (All.) 401 

shareholdinc .did not amoont to change In the ownership of the 
eompanjr Held, no change In the legal Identity of the company. 

Income-tax Act, 1961 — Section 72(l)(i) 

CARHT POHWARO DSPHECIATIOIC AND LOSSES — Mannfacterlng 
operations suspended by company on 30-11-65 and restarted on 
1-0-71.— Assesa e e claiming benefit of nnabsorbed losses and de pre¬ 
ciation for the A.TS. 1965-66 to 1068-60— Tribnnsl holding temporary 
suspension of business and sUowlng benefit of carry forward — Held, 
finding of the Tribunal based on facts — Mo interference required by 
High Court. 

Income-tax Act, 1961 — Sections 32(2) and 72. 

PACTS Sc DECISION 

The assesaee is a public limited company engaged In the manufacture of 
articles like metal and metal sheets. Including lanterns, stoves, netal 
boxes, cover etc. It suspended Its business on 30-11-65 and restarted on 
1-9-71. During the relevant A.Y. 1973-74, the assesaee claimed set off 
of losses and unabsorbed depreciation carried forward from .VYs. 
1965-66 to 1968-69. Further majority ol shares which were earlier held 
Narang Group were transferred by them to Kapur Croup and the revenue 
held that there was a change In the legal Identity of the company and 
they were not entitled to the beneOts claimed. The Hon'ble Tribunal, 
however, agreed with the assessee. The Court after going through the facts 
found that the flndlng of fact recorded by the Tribunal that there was 
temporaiy suspension of business during the period 30-11-65 to 1-9-71 
could not be disturbed. Further, the Tribunal had rightly held that change 
In the shareholding of the company does not change the legal identity 
of the company. A limited liability is thus dHTerent from a partnership 
Ann. Since the assessee is a limited liability company, change In the 
ownership of its shares will have no effect on the legal Identity of the 
company. The reference was decided against the revenue. 

Pull text of the Judgment is given below: 

JUDGMENT 

(M. Katju, J.) 

This Is an Income Tax Reference under section 256(2) of the Income-tax 
Act, 1961 by udilch the following question have been referred to this Court 
for its oplnlon:- 

"l. Whether, on the facts and In the circumstances of the case having 
held that there was a change in the ownership of majority shareholding 
of the assessee company. The Tribunal was legally correct In holding 
that it did not amount to change in the qwnership of the assessee 
company? 

2. Whether, on the facts and In the circumstances of the case the 
Tribunal was legally correct in holding fiiat the two lines of business 
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carried on by the assesaee company In 1065 and 1971 constituted 
the same business within the meaning of section 72(l)(i) of the Income- 
tax Act, 1961? 

3. Whether, on the facts and in the circumstances of the case, the 
Tribunal was legally correct In allowing the assessee's claim for 
adjustment of absorbed depreciation in respect of the assessment years 
prior to the assessment year 1967-68, in spite of the fact that the 
aUowance was never deemed to be the depreciation allowance for the 
assessment years 1967-88 onwards? 

We have heard learned counsel for the parties. 

The facts of the case are that the assessee is a public limited company 
registered under the Indian Companies Act which manufactures articles 
like metal and metal sheets including lanterns, stoves, metal boxes, cover 
etc. Its manufacturing operations were suspended on 30-11-66 and re¬ 
started on 1-9-1971. In the relevant assessment year 1973-74 the assessee 
claimed set off of the losses and unabsorbed depreciation, carried for ward 
from assessment years 1965-66 to 1968-69. The Income-tax OlTicer did 
not allow the said carry for ward and set off and his order was upheld 
In appeal by the Appellate Assistant Commissioner. However, in second 
appeal the Tribunal held in favour of the assessee and hence this reference 
at the Instance of the department. 

As regards the first question referred, it appears that the majority shares 
in assessee company were earlier held by Narang group but later the 
ownership of the majority shares were transferred to Kapoor group which 
started manufacturing electrical goods. In our opinion the first question 
referred to us has to be answered in the negative and against the department 
because it is settled law that a limited Ilabllily company is distinct legal 
entity separate from its shareholder. Change in the share-holders of the 
company Is thus dllTerent from a partnership firm because while a compmny 
is distinct from Its shareholders and directors a partnership firm is not 
dllTerent from its partners and it is not a distinct legal entity. Since the 
assessee is a limited liability company change in the ownership of its shares 
will have no efTect on the legal identity of the company. 

As regards the second question it may be noticed that the Income Tax 
Appellate lYlbunal has recorded a finding of fact (in para 18 of its order) 
that there was only a temporary suspension of business during the period 
30-11-65 and 1-9-71 and that the manufacturing activities resumed from 
1-9-71 is not in any way dilTerent from manufacturing activity which the 
company carried on till 30-11-65. This being a finding of fact, the second 
question has also to be decided In favour of the assessee and against the 
department. 

As regards the third question here also the finding of fact Is that the assets 
of the assessee were not transferred but there is continued ownership by 
the company. The finding of the TVibunal in para 22 of its order is that 
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the conditions mentioned in Section 32(2) of the Income-tax Act have been 
fully aatlsfled. These are flndlng of (acts and we cannot interfere with them 
In advisory Jurisdiction under section 256. 

For the above reasons all the questions are answered against the depart¬ 
ment and In favour of the assesses. There will be no order as to costs. 


(1906) 134 Taxation 403 (AU.) 

IN THE HIGH COURT OF ALLAHABAD 
(Before Hon'ble Justice Mr. M. Katju & 

Hon'ble Justice Dr. B.S. Chauhan, JJ) 

I.T. Application No. 117 of 1905 

M/s Bhargava Engineering Corporation 
vs. 

Commissioner of Income-tax 

Decided on 28-2-1096 

REFERENCE TO HIGH COURT — CIT osnceUlng the order of ITO 
u/s 263 — Trlbitnal rejecting assessee‘s appeal — Filing reference 
application — Reference application rejected by Tribunal — Held, 
since CIT only remanding the case to ITO for fresh Inquiries, no 
question of law arose. 

Income-tax Act, 1961 — Section 256(2). 

FACTS * DECISION 

It appears that against the assessment orders the Department (lied a 
revision under Section 263 of the Income Tax Act before the Commissioner, 
who remanded the case to the Assessing orficer on the ground that the 
said olRcer has not made proper enquiries. Against the order of the CIT 
assessee (lied an appeal before the Tribunal which was rejected. He moved 
miscellaneous applications, and then he moved reference application 
under Section 256(1) of the Income Tax Act, which was rejected hence 
this application. 

Learned counsel for the applicant has contended that the Tribunal did 
not examine the entire material before him. We are not Impressed by this 
submission. The Tribunal has only upheld the order of the CIT who 
remanded the case to the Assessing Ofllcer to make full enquiries and 
then passed a fresh assessment order. The CIT has observed that the cash 
rebate, whether it must be deducted from the net profit estimated by the 
assessee himself, etcetra. 

It Is settled law that if an assessment order Is made with out full enquiries, 
it Is an order prejudicial to the interest of revenue and can be set aside 
under Section 263 of the Income Tax Act. The matter has only been 
remanded to the Assessing OlRcer and the assessee will have full oppor¬ 
tunity to plead his case afresh there. 

Thus there is no force In this application. 11 Is accordingly rejected. 
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Pull t«zt of tho JudCmoBt la gioen below: 

JUDQMENT 

This Is an Income Tax Application under section 256(2) of the Income Tax 
Act relating to Assessment Years 1986-87 and 1987-88. 

It appears that against the assessment orders the Department Died a 
revision under Section 263 of the Income Tax Act before the Commissioner, 
who remanded the case to the Assessing OfDcer on the ground that the 
said olRcer has not made proper enquiries. Against the order of the CIT 
assessee filed an appeal before the Tribunal which was rejected. He moved 
miscellaneous applications, and then he moved reference application 
under Section 256(1) of the Income Tax Act. which was rejected hence 
this application. 

Learned counsel for the applicant has contended that the Tribunal did 
not examine the entire mafeiiai before him. We are not impressed by this 
submission. The Tribunal has only upheld the order of the CIT who 
remanded the case to the Assessing OIHcer to make full enquiries and 
then passed a fresh assessment order. The CIT has observed that the cash 
rebate, whether It must be deducted from the net profit estimated by the 
assessee himself, etcetra. 

It Is settled law that if an assessment order is made with out full enquiries. 
It is an order prejudicial to the interest of revenue and can be set aside 
under Section 263 of the Income Tax Act. The matter has only been 
remanded to the Assessing Officer and the assessee will have full oppor¬ 
tunity to plead his case afresh there. 

Thus there is no force in this application, II is accordingly rejected. 


(1096) 134 Taxation 494 (PbH) 

IN THE HIGH COURT OF PUNJAB & HARYANA 
(Before Hon'ble Justice Dr. Sarojnei Saksena) 

Criminal Mtsc. No. 17710-M of 1994 

Deputy Commissioner of Income-tax, Special Range. 

Ludhiana 

vs. 

M/s Modern Motor Works, Ludhiana ft Others 

For the Appellant R.P. Sawhney 

For the Respondent D.R. MahaJan 

Decided on : 23-2-1996 

OFFENCES AND PROSECUTION — Aaaeaaee deducting interest at 10% 
whereas according to law supposed to deduct to 21%—Short deduction 
of tax of Ra. 975/- paid after receiving show cause notice — Revenue 
launching prosecution — Lower courts aquitting assesses holding 
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there being no mene>rea involeed — Held, a e a ee a e e not proved any 
reaeonnble cauae — Mons-rea not an Ingredient of this offence. 

Income-tax Act. 1961 — Sections 194A. 201(1) & 276B 

Criminal Procedure Code — Section 482. 

FACTS 

The assessee ts a Jirm and paid Interest of RS. 8,B77/- to M/a J.R. Bansal 
A Co. Pvt. Ltd. It was required to deduct taxC21% against which it deducted 
tax at source O J046 and deposited the same In Gout. Treasury. There was 
a shortfall ofRs. 975/-. The shortfall was paid after receiving a show cause 
notice from the revenue. The revenue launched prosecution u/s 27GB. The 
lower courts aquitled the parties on the short ground that there was no 
culpable mens rea on the pari of the atxused. The appellate court upheld 
the order of the lower court. Being aggrieved, the revenue filed the present 
revision petition before the High Court. 

DECISION 

The Hon'ble Court held that in Its considered view, both the courts below 
have fallen Into an error. Mens rea Is not a requisite Ingredient of offence 
u/ss 194A/200/276B of the Act. If (he accused fails to make deduction 
of lax at source, he Is liable to be punished for the said offence. It is further 
elucidated that offence u/s 276B is complete when tax deducted at source 
is not deposited in time. Even late deposit will not absolve the accused. 
This fact was held not relevant that the revenue authorities only charged 
Interest on (he amount not deposited and did not Impose any penalty. 
In this case the accused respondents have not placed on record any 
material to show that after receiving show cause notice, when they deposited 
balance of Rs. 976/-, whether (hey submitted any explanation showing 
their bonqpdes or showing that they had any reasonable cause or excuse 
for not depositing the tax on the due data. It seems that the courts below 
are misled by this fact that these accused respondents/ assessees deposited 
Income-tax In excess, which was later on refunded to them and further 
the concern M/s J.R. Bansal & Company IVt. Ltd. also deposited income- 
tax In excess, which was later on returned to them. Payment of Income- 
tax, Its assessment. Its excess payment or its refund had nothing to do 
with the liability of (he accused respondents for deducting 21% tax on 
the amount of Interest credited by them to M/s J.R. Bansal & Co. Pvt. 
Ltd. The provisions of section 194A of the Act are mandatory and the 
accused respondents were duty bound to comply with these provisions. 
Considering all the above facts. In their considered view the Courts below 
have fallen into an error in discharging the accused respondents ahlrming 
the order of discharge of the accused persons. The accused respondents 
are required to prove whether there was any reasonable cause for them 
not to deposit the amount of balance tax of R. 975/- on the due date. 
Mens rea is not an ingredient of this oiTence. The learned Chief Judicial 
Magistrate Ludhiana was directed to fiaiii^ kliargcs agaiaat the 
respondents. 
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Cmm tmtmmd to: 

1. Dharampal & Othen vs. SmL Rameahri & Others 1993(1) RCR 696 
(SCJ 

2. Canssh Narayan Hegde us. S. Bangarappa and Others 1995(2) RCR 
373(SC) 

3. Amrik Singh vs. State of Punjab 1995(3) RCR 118 (SC) 

4. Curmel Singh us. Curmatl Kaur 1995(3) RCR 594 (SC) 

5. Raj Kapoor & Others us. State IDelht Admintstratfon) A Others AIR 
1980 SC 258 (SC) 

6. Rishflcesh Balklshandas A Others vs. I.D. Manchanda (1987) Taxation 
87(3)-292: 167 ITR 49 (Del) 

7. Jagmohan Singh vs. ITO ‘A‘ Ward Hoshlarpur (1992) 107 Taxation 
298: 196 ITR 473 (P&H) 

8. no vs. Anil Kumar (1992) 109 Taxation 104; 196 ITR 638 (P&H) 

9. P.V. Deuassy vs. CIT 84 ITR 502 (Ker) 

10. Sequoia Construction Co. P. Ltd. A Others us. P.P. Surt (1985) Taxation 
77(l)-35: 158 ITR 496 (Del) 

Pull text of the Judgment Is given below: 

JUDGMENT 

All these petitions have similar facts and legal issues raised therein are 
also common and, therefore, these petitions are being decided by a common 
order. The petitioner has filed these petitions under section 482 of the 
Ccxle of Criminal Procedure (in short, the Code) against the orders of the 
Additional Sessions Judge, Ludhiana, dated November 11, 1992. 

Reference to a few facts from CrI. Misc. No. 17710 M of 1994 would be 
useful to appreciate the controversy. 

Income-tax onicer. District 1(4) Ludhiana filed a complaint under section 
201(l)/276-Borihelncomc-(axAct. 1961 (In short, the Act) against Messrs 
Modern Works, G.T. Road. Ludhiana, and its partners/respondents, on 
the allegations that the accused firm credited Interest of Rs. 8,877/- to 
Messrs J.R. Bansal and Company Private Limited. Respondent No. 1 was 
required to deduct interest at the rate of 21 per cent amounting to 
Rs. 1,864/- as required under section 194A of the Act, but respondent 
No. 1 instead of depositing the said amount deducted and paid tax at the 
rate of 10 per cent amounting to Rs. 880/-. Thus, the balance tax of 
Rs. 976/- was neither deducted by the accused firm by Januaiy 8. 1979, 
nor paid till Februaiy 7, 1979, the stipulated time as provided law and 
rules, and the accused firm deposited Rs. 975/- in the Central Government 
account on November 18, 1983, i.e. after 57 months and that, loo, after 
receiving show cause notice from the complainant-petitioner. Thus, the 
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accused Arm has contravened the provisions of sections 1B4A/200 or the 
read with rule 30 of the Income-tax Rules, 1962. and thereby they are 
liable to be punished under section 276B of the Act. 

On the flling of the complaint, the respondents were summoned. The 
complainant examined two witnesses to prove the charge on primajacie 
basis. Thereafter aAer hearing both the parties, the learned Chief Judicial 
Magistrate. Ludhiana, discharged the accused persons vide order dated 
October 24. 1090. The complainant-petitioner Aled Criminal Revision No. 
7/33 of 1901-92 in the Court of the Additional Sessions Judge. Ludhiana. 
The revlsional Court also dismissed the revisions vide its order dated 
November 11, 1992. Both the Courts below held that the complainant has 
not proved any mens rea on the part of the accused persons onln late deposit 
of the required amount of interest, which was required to be deducted 
by source. They also held that from the evidence of the complainant itself, 
bona fide mistake on the part of the accused firm stands abundantly 
proved. It was also held that in the Act section 278E is incorporated on 
April 1, 1988, which provides that culpable mens rea on the part of the 
accused is to be presumed in any prosecution for any offence under the 
Act. The revlsional Court held that the incorporation of this section goes 
to show that earlier to April 1, 1989 there would not be any presumption 
of any culpable mens rea against the accused and It was for the complainant 
to allege and prove It (Section 278E was Inserted in the Act with effect 
from September 10, 1986 by Taxation Laws (Amendment and MIscella- ' 
neous Provisions) Act, 1986). The revlsional Court also held that the 
complainant could not prove that there was any such culpable, mens reo 
on the part of the accused-respondents by not deducting the tax at source 
at the rate of 21 per cent, which they did at the rate of 10 per cent only 
and thus affirming the order passed by the Chief Judicial Magistrate, 
Ludhiana, the revision was dismissed. 

The respondents have raised a preliminary objection that the petitioners 
have filed this second revision under the garb of quashment proceedings 
under section 482 of the Code. Relying on Dharampal and Others us. Smt. 
Rameshri and Others, 1993(1) RCR 696, Canesh Sarayan Hegde S. 
Bangarappa and Others, 1995(2) RCR 373, AmrIkStngh vs. State of Punjab, 
1995(3) RCR 118, and CurmelStnph us. Ciirmatl Kaur, 1995(3) RCR 594 
the respondent Teamed' counsel contended that In these authorities the 
Apex Court as well as this Court have held that under Section 397(3) Cr. 
P.C. second revision before the High Court In exercise of Its Inherent powers 
is barred. 

The petitioner's learned counsel contends that the petitioner has not Aled 
a second revision against the impugned order under Section 397(3) Cr. 
P.C. but is a petition under Section 482 Cr. P.C. for quashing the impugned 
orders as not only It amounts to abuse of the process of the Court but 
even Single Bench and Division Bench judgment of this Court were not, 
properly considered and followed the Courts below. 
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In RqJ Kcqioor and others us. State (Delhi Administration) and otfOrs, AIR 
1980 SC 258 the Apex Court has held ‘Inherent power of the High Court 
under section 482 of the Code does not stand repelled when revislonal 
power under section 397 of the Code overlaps. Nothing In the Code, not 
even seclion 397 can elTect the amplitude of the Inherent power preserved 
in so many terms by the language of section 482. Even so. when a specific 
provision is made easy resort to Inherent power is not right except under 
compelling circumstances. Not that there is absence of Jurisdiction but 
that inherent power should not invade areas set apart for specific power 
under the same Code. There is no total ban on the exercise of Inherent 
power where abuse of the process of the Court or other extraordinary 
situation excites the Court's jurisdiction. The limitation is self-restraint, 
nothing more." 

In Ihls case also it is not a second revision in the garb of a petition under 
section 482 of the Code. The petitioner's contention is that by discharging 
the accused persons and affirming the order of the Chief J udicial Magistrate, 
the revislonal Court has failed to follow the Single Bench and Division 
Bench authorities of this Court on the points of Ingredients of section 
276B of the Act, these orders amount to an abuse of the process of law. 
In my considered view, the above preliminary objection about maintaina- 
biliiy of the petition is liable to be and is hereby repelled. 1 find that the 
petition is maintainable. 

The petitioner's learned counsel contended that the revislonal Court has 
wrongly referred to section 278E and has drawn wrong Inference therefrom. 
No doubt, section 276E is Inserted in the Act on September 10, 1986, 
but this offence was committed In 1983 and before that. Section 278E 
reads as under:- 

*(1) In any prosecution for any offence under this Act which requires 
a culpable mental state on the part of the accused, the court shall 
presume the existence of such menial slate but 11 shall be a defence 
for the accused to prove the fact that he had no such mental state 
with respect to the act charged as an offence in that prosecution." 
He further submits that to prove an olTence under Section 276B forvlolating 
the provisions of section 194A read with Rule 30 of the Income-tax Rules, 
1962, the complainant-petitioner was not required to prove mens rea, 
because mens rea is not an Ingredient of this offence. To buttress this 
contention he has relied on Rtshikesh Balklshandas and others us. I.D. 
Manchanda 167 ITR 49. The complainant's learned counsel further argued 
that a Division Bench of this Court in Jagmohan Singh us. Income Tax 
Officer, Award, Hoshlarpur 196 ITR 473 has held that offence under section 
276B is complete when tax deducted at source is not deposited in time. 
Late deposit will not absolve the accused. Revenue authorities only charging 
tax and not Imposing penalty Is not relevant. Prosecution under sections 
194 A/200 read with section 276B of the Act cannot be quashed. The offence 
is complete on due date on which the amount should have been deposited 
but not deposited and late deposit will not absolve the accused. 
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The petitioner's learned counsel valiantly argued that in Income'tax OJPcer 
vs. Ann Kumar. 196 ITR 638 a Division Bench of this Court has held that 
a Arm is a iegai entity for purposes of tax laws and is liable to be prosecuted 
under section 276B for failure to deduct tax at source from Interest paid 
or credited and for not depositing it as required by the section. 

The petitioner's learned counsel further pointed out that the Courts below 
have wrongly relied on P.V. Deuassy us. Commissioner of Income-tax, 84 
ITR 502 wherein Kerala High Court has held that mere failure to file return 
within the time allowed will not make the assessee liable for penalty. The 
department must prove that the assesses has no reasonable cause for not 
flllng or he acted deliberately In deAance of law or was guilty of conscious 
disregard of its obligations. He also polnled out that the Courts below 
have also wrongly relied on Sequoia Construction Co. P. Ltd. and others 
US. P.P. Sort, 158 ITR 496. He contends that the facts of that case are 
totally distinguishable. 

Complainant-petitioner's counsel submits that the prosecution cannot be 
asked to prove a negative fact. Admittedly, the accused persons have not 
deducted tax at the rate of 21 per cent on the amount of Interest credited 
by them to Messrs J.R. Bansal and Company Private Limited, though they 
deducted Interest at the rate of 10 per cent only, but whether for commuting 
this default they had any ‘reasonable cause or excuse' is a fact which Is 
within the personal knowledge of the accused-respondents. I'hls can be 
a defence for them in the said prosecution, but initially the complainant 
cannot be burdened with this duty to prove that the accused persons failed 
to deposit interest at the rate of 21 per cent without any reasonable cause 
or excuse. In this connection he further submits that the complainant 
examined R.O. Mann, Income-tax OfAcer. to prove the allegations made 
In the complaint and this witness has stated that the accused respondents 
failed to deduct tax at the rate of 21 per cent on the amount of interest 
credited to M/s J.R. Bansal and Company Private Limited without any 
reasonable cause or excuse. The revisional Court has lightly brushed aside 
the statement of this witness saying that this statement is not suAlcient 
to nil up the lacuna of the complaint itself as the words 'reasonable cause 
or excuse’ do not find mention in the body of I he complaint itself. He further 
submits that this is not a legal requirement that in the complaint the 
complainant should write that the accused did not deduct Interest at the 
rale of 21 per cent at the relevant time and did not deposit it in the Central 
Government account on due date without any reasonable cause or excuse. 

The respondents' earned counsel, supporting the Impugned orders, contended 
that the complainant was bound to prove the mens rea of the accused 
persons for committing the said offence as well as this fact that the accused 
failed to deduct interest at the rate of 21 per cent from the amount of 
Interest credited by them in the account of Messrs J.R. Bansal and 
Company Private Limited and also failed to deposit In the Central Government 
account on the due date wlthout any reasonable cause or excuse. According 





to him. In the complaint such allegations are not made. Hence the revislonal 
Court has rl^itly not accepted the statement of Mr. R.D. Mann, who tried 
to prove the alleged ingredient of the oiTence. 

In my considered view, both the Courts below have fallen into an error. 
Mens Tea is not a requisite ingredient of offence under sections 194-A/ 
200/276-B oi the Act If the accused fails to make deduction of tax at 
source, he is liable to be punished for the said offenne. It is so held in 
Rlshlkesh Balklshandas's case (supra). In Jagmohan Singh’s case (supra) 
it is further elucidated that olTence under section 276'B is complete when 
tax deducted al source is not deposited in time. Even late deposit will 
not absolve the accused. This fact was held not relevant that the revenue 
authorities only charged interest on the amount not deposited and did 
not Impose any penalty. A Single Bench of this Court has held Jn this 
case that the offence is complete on the due date on which the amount 
should have been deposited but not deposited and late deposit will not 
absolve the accused. Hence it was held that prosecution under sections 
194-A/200/276-B of the Act read with Rule 30 of the income-tax Rules. 
1962. cannot be quashed. In Anil Kumar's case (supra) a Division Bench 
of this Court has again considered the point as to when olTence under 
section 276B of the Act Is committed, it is lield that if the flrm-accused 
falls to pay lax deducted at source, its prosecution and punishment under 
section 276-B Is valid. They have further clarified that firm Is a legal entity 
for purposes of lax laws and is liable to be prosecuted under section 276- 
B for failure to deduct tax at source from interest paid or credited and 
for not depositing it as required by the section. 

In P.V. Devassy's case (supra) Kerala High Court has considered altogether 
different facts. It is held that mere failure to file return within the time 
allowed will not make the assessee liable for penally. The department must 
prove that the assessee had no reasonable cause for not filing or he has 
acted deliberately in defiance of law or was guilty of conscious disregard 
of the obligations. In that case there was a finding of the Tribunal that 
the act of the assessee in not filing the return in time was bona Jlde and 
he had reasonable cause. Hence prosecution on that very count was held 
Just a futility. In this case there Is no material on record to show the bona 
Jides of the accused-respondents. They failed to deduct interest at the 
rate of 21 per cent from the amount of interest credited by them in the 
name of Messrs J.R. Bansal and Company Private Limited and further 
failed to deposit it In the Central Govt, account on due date. 

In P.P. Suri's case (supra) tax was not deducted by the assessee-accused 
within time. Penally proceedings were Initiated against the assessee. 
Penalty was imposed on the assessee under section 201 (1) read with section 
221 of the Act. It was cancellation on merits afler acceptance of the case 
of the assessee that there was good and sufficient reason for not depositing 
that tax within time. Later on. on the basis of the same penalty complaint 
was lodged against the assessee under section 276-B of the Act. On these 
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facts, a Single Bench ofDelhl High Court held that in the penalty proceedings 
the assessee’s explanation was accepted that there was good and suHlcient 
reason for not depositing that tax within time and hence it was held that 
milder proof of ‘reasonable cause’ contemplated section 276-B of the 
Act for an olTence for the same penalty should be taken to have been 
established and It would be a sheer exercise In futility and harassment 
of the accused assessee to allow criminal prosecution to proceed against 
him. 

In this case the accused respondents have not even placed on record any 
material to show that after receiving show cause notice, when they deposited 
balance of Rs. 976/-, whether they submitted any explanation showing 
their bona Jkies or showing that they had any reasonable cause or excuse 
for not depositing the tax on the due date. It seems that the Courts below 
are misled by this fact that these accused-respondents/assessec deposited 
income-tax in excess, which was later on refunded to them and further 
the concern Messrs J.R. Bansal and Company Private Limited also deposited 
income-tax In excess, which was later on returned to them. Payment of 
income-tax, its assessment, its excess payment or lis refund had nothing 
to do with the llabiltty of the accused respondents for deducting 21 per 
cent lax on the amount of interest credited by them to Messrs J.R. Bansal 
and Company Private Limited. The provisions of section 194A of the Act 
are mandatory and the accused-respondents were duty bound to compty 
with these provisions. 

Considering all the above facts and the authorities cited by both the parties, 
in my considered view the Courts below have fallen into an error in 
discharging the accused respondents/alTlrmlng the order of discharge of- 
the accused persons. The accused respondents are required to prove 
whether there was any reasonable cause for them not to deposit the amount 
of balance tax of Rs. 976/- on the due dale. Mens rea Is not an Ingredient 
of this offence. 

Accordingly, the impugned orders are quashed. The learned Chief Judicial 
Magistrate, Ludhiana, is hereby directed to frame charge against the 
accused respondents. The petitions under consideration are thus allowed. 
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IN THE HIGH COURT OF PUNJAB & HARYANA 
(Before Honlsle Justice Mr. N.K. Sodhl & 

Hon'ble Justice Mr. Ashok Bhan) 

I.T. Appeal No. 6 of 1080 
Commissioner of Income-tax 
▼s. 

Shrl Charanjlt Sinch and Others 

For the Appellant R.P. Savhnaf 

For the Respondent : ^ B.8. Oupta 

Decided on 13-12-1905 

ACgUISITION OP IMMOVABLE PROPERTY — Agreement to sell prop¬ 
erty at Ra. 36,500/- — Property on a monthly rent of Rs. BOO/‘> — 
Competent Authority computing fair market ealne at Rs. 70,000/- 

— Property acquired — Appeal filed before Tribunal who held since 
notice on the transferee not served, acquisition proceedings illegal 

— Held, although notice of acquisition not served on the transferee 
but the transferee filing its reply w.r.t. the publication of acquisition 
notice In the Gaxette — Transferee also having appeared before the 
authority — Acquisition proceedings valid. 

Income-tax Act, 1961 — Sections 269-C and 269-F. 

FACTS A DECISION 

Shop situated at C.T. Road, Jullundur was agreed to be sold for a sum 
of Ks. 36,500/-. The shop was in occupation of tenant for a period of five 
years. By adopting rent capitalisation method the Competent Authority 
computed its fair market value at Rs. 70,000/- and after recording its 
satisfaction it decided to acquire the property. A copy of the notice was 
served on the transferor but no notice could be served on the transferee. 
However, both the transferor and the transferee filed their objectlons'and 
appeared before the Competent Authority and the order of acquisition was 
passed. An appeal was filed before the Tribunal who held that since no 
notice of acquisition was served on the transferee, the acquisition pro¬ 
ceedings were without Jurisdiction. Being aggrieved the revenue filed 
reference application before the High Court. The Hon'ble Court found that 
the transferee who was although not served with a notice of acquisition 
yet filed its objections before the Competent Authority and hearing was 
also given to the transferee. The purpose of issuing a notice u/s 279-D(2) 
Ts to secure the presence of the transferee to enable him to file its objections. 
The view of the Tribunal that the acquisition proceedings were without 
jurisdiction was thus not valid and the order of the Tribunal could not 
be sustained. The matter was decided in favour of the revenue and directed 
the Tribunal to decide the case on merits. 
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Full t«zt of the Judgment le given below: 

JUDGMENT 


flV.K. Sexthi. J.) 

Tarlok Chand son orOewan Chand sold shop No. WP 136-A. G.T. Road, 
Jullundur to Tarlochan S'ngh some time In April, 1075 for a sum of Rs. 
36,500/-. The shop covers an area of 28'x28' and Is situate In a commercial 
area. It was In the occupation ofKlshan Lai and Dhanpat Ram on a monthly 
rent of Rs. 500/- since May. 1974 for a period of 5 years. By adopting 
the rent capitalisation method, the competent authority computed the fair 
mo'ket value of the property at Rs. 70.000/-. After recording its satisfaction 
under Section 269-C of the Income Tax Act. 1961 (for short, the Act), the 
competent authority decided to acquire the property in question. Accord¬ 
ingly, proceedings for Its acquisition were Initiated by a notice that was 
published in the OlRclal Gazette on 3-1-1976. A copy of that notice was 
served on the transferor as well but the case of the transferee is that no 
notice was served on him. It Is common case of the parties that the 
transferor filed his objections on 20-1-1976 whereas the transferee filed 
them on 17-1-1976. After hearing the parlies and disposing of their 
objections, the competent authority decided lo acquire the property. 
Accordingly approval of the Commissioner was obtained and an order dated 
11-3-1980 passed under Section 269-Ft6) of the Act for Its acquisition. 
Being aggrieved by the order of acquisition, the transferee filed an appeal 
before the Income Tax Appellate Tribunal. The order was challenged before 
the Tribunal on merits. It being contended that the competent authority 
did not have sufliclent material before It to form an opinion that the 
property In question ought to be acquired and that the requirements of 
Section 269-C uf the Act which were a condition precedent for acquiring 
the property were not satisfied. It was also urged before the Tribunal that 
the order of acquisition was liable to be set aside on the ground that the 
mandatory provisions of Section 269-0(2) of the Act had not been complied 
with inasmuch as the transferee had not been issued/served with any 
notice under that provision. On a consideration of the submissions made 
before It, the Tribunal held that the pl^eedings of acqulsllion were illegal 
and could not lead to the passing of a valid order of acquisition without 
the transferee having been served with a proper notice under Section 269- 
D(2) of the Act within the prescribed time. After referring to the commentary 
of Chaturvedl and Plthlsarla in their booir ‘Income Tax Act', the Tribunal 
recorded Its finding In the following words:- 

“Following with respect the said decision we hold that the proceedings 
for acquisition of property at 156-A. G.T. Road, Jullundur without the 
transferee having beer! served with a proper notice under Section 269- 
D(2) wlUiln the prescribed thue is bad and cannot lead to a valid order 
of acquisition. The order passed on 11-3-80 as a consequence of the 
illegal proceeding to acquire the property Is quashed.* 
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In view of the aforesaid finding, the Tribunal gave no decision on any other 
grounds of appeal raised fay the appellant before it and the order of 
acquisition was set aside, it is this order of the Ttibunal that has now 
been challenged by the Revenue in the present appeal filed by it under 
section 269-H of the Act. 

We have heard counsel tor the parties. On briialf of the department, it 
was forcefully argued by Mr. R.P. Sawhney. Senior Advocate that the 
Tribunal erred in law in setting aside the order of acquisition merely 
because the transferee had not been properly served with a notice under 
Section 269-0(2) of the Act. There is merit in this contention. Admittedly, 
the transferee Died his objections before the competent authority on 
17-1-1976 within 14 days of the publication of the notice in the Ofllcial 
Gazette under Section 269-0(2) of the Act. This being so. the transferee 
having appeared before the Authority on its own there was no occasion 
for it to have sent a notice to him. The purpose of issuing a notice under 
Section 269-0(2) la to secure the presence of the transferee to’enable him 
to file his objection, if any. to the proposed acquisition. The purpose of 
the notice was fully served when the transferee appeared on his own and 
filed hia objections. He had thus proper notice of the proceedings that 
were Initiated by the competent authority and cannot make a grievance 
of not having been formally served with a notice. In our opinion, the 
Ttlbunal was not Justified In setting aside the order Impugned before it 
on the ground that the transferee had not been properly served. The finding 
recorded by the Tribunal in this regard cannot, therefore, be sustained. 
Since the Tribunal had not decided the merits of the other contentions 
raised before it by the transferee, the case is remanded to it for decision 
on other grounds that remained undecided. 

In the result, the appeal Is allowed, the impugned order of the Tribunal 
set aside and the case remanded as aforesaid. There is no order as to 
costs. 
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IN THE HIGH COURT OF PUNJAB « HARYANA 
(Before Honhle Justice Mr. R.S. Mongla) 

Civil Revision No. 1882 of 1995 

Govt, of India through Secretory, I.T. Deportment ft 

Other* 

▼ 0 . 

The Hon*l Mohollo Khotlkon Coop. Labour 8c Conotruction 
Society Ltd. 8c other* 

R.P. Oawhnay 
B.R. Onpta 

26-3-1996 


For the Appellant 
For the Respondent 
Decided on 
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BAR OF IMCOin>TAX BUITB Df CIVIL COURTS — TRO laaniag notlea 
for recovering ef tax of Xea, HUDA lai reepeet eJ does payable to 
cooperative aoclety — Society filing civil suit challenging order of 
TRO Trial court holding lack of Jorlsdlotloa — Society pleading 
that no valid notice tasuad by TRO to it for reeoveiy of tax •<- Reid. 
Civil Coni^ do not have Jnrladietlon to stay recovery of tax — TRO 
to give appropriate opportnnlty to aoclety and decide the ebjaetions. 

Income-tax Act, 1961 — Sections 293 & 226. 

FACTS A OBCISION 

notice for recovery of tax was issued by TRO exercising his powers 
u/s 226(3) against tht cooperative society. In.the meantime, another order 
was Issued u/s 22e(3)(x) to HUOA for payment of dues against pending 
demand to the society. The society challenged the order of the TRO and 
filed a dvll suit. The trial court held that it had no Jurisdiction to try 
the suit. Ihe society went to the appellate court against the order of the 
trial court which granted ad Interim injunction to the plantUT. The order 
of the appellate court was challenged by Govt, in the High Court. The 
Hon'ble Court after hearing both the parties held that a civil court had 
no jurisdiction to Interfere and grant injunction against recovery of tax 
and section 293 provided bar of suits In civil courts. Society, however, 
pleaded that since no valid notice was issued to it by the TRO, the matter 
should be heard by the civil court. The Hon’ble Court issued necessary 
instructions to the TRO to hear a representative of the society and decide 
objections of the aoclety. Only afier a decision on the objections of the 
society, the recovery should be proceeded. The trial court was ordered 
to dismiss the civil suit having become Infructuous. 

Full text of the Judgment is given below <: 

JUDGMENT 

Briefly the (acts of the case are that an order dated January 24. 1994 
was issued by the 'Tax Recovery Officer purporting to be exercising power 
under Section 226(3) of the Income Tax Act, 1961 against the Respondent 
No. 1, The Hansi Mohalla Khatlkan Co-operative Labour and Construction 
Society Ltd., Hansi. This order was followed by another order dated May 
23, 1994, Issued under Section 226 (3)(x) of the Act to Respondent No. 

3 HUDA directing it to make the payment to the Income Tax Department 
In respect of any amount that may be due to the Society from HUDA. The 
Society filed a dvil suit challenging the aforesaid order. Ad-lnterlm Injunction 
wasprayed for staying the operation of the aforesaid o^ers. The trial court 
after holding that It had no jurisdiction as there^ is a bar of jurisdiction 
to a dvil suit under Section 293 of the Income Tax Act, declined the prayer 
for ad-jntetim Injunction. However, the Appellate Court has granted the 
ad-lnterlm Injunction as prayed for to the plaliitiffs (now respondent) which 
led the Income-tax Department to file the present revision petition. 

The primary point which Is raised in the civil suit Is that the aforesaid 
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orders which are subject-matter of challenf{e In the civil suit were passed 
without Issuing any notice to the plalntUTs Society (respondents herein), 
whereas the case of the Income-tax Department Is that one Sh. Basant 
Lai Rawal had received the noUce-cum-order dated January 24, 1994 fm- 
and on behalf of the respondent-Society. 

Prime facie I am of the view that there Is a bar created Section 293 
of the Income Tax Act, 1961 to challenge the aforesaid orders in a civil 
suit. Section 293 reads as under 

“293. Bar of suits in dull courts — 

No suit shall be brought in any civil court to set aside or modify any 
proceeding taken or order made under this Act; and no prosecution, 
suit or other proceeding shall lie against the Government or any olHcer 
of the Government for anything in good faith done or intended to be 
done under this Act.* 

After going through the little details of the case, 1 am of the view that 
this point may not be opened in this case finally as the matter can be 
settled otherwise than challenging the orders before the Civil Court. Society 
Is being represented before me. As observed above, the primary question 
raised by the respondent-Society, which Is plalntilTs in the civil suit, is 
that It was not served with the noUce/order under Section 226(3) of the 
Act, dated January 24, 1994. Naturally, if It Is not served, that order will 
not bind the society. On the other hand, the case of the department is 
that the Society was served as the nolice-cum-order under Section 226(1) 
was received Mr. Basant Lai Rawal for and on behalf of the Society. 
The case of the Society as put forth before me is that Mr. Rawal was nobody 
to represent the Society or to receive any communication for and on behalf 
of the Society. Under these circumstances. I am of the view that If directions 
are given to the Tax Recovery Ofllcer to hear a representative on behalf 
of the Society (the society is being represented by a counsel), he may decide 
the objection of the Society that Society was not legally served when the 
notice was received by Mr. Rawal. the dispute would be settled. In case 
the objection of the Society Is upheld, needless to mention, notlce-cum- 
order under Section 226(3) of the Act and the subsequent order, dated 
May 23, 1994 cannot stand. In case. It is found otherwise that the service 
of the nottce-curiKorder on Mr. Rawal was a good service on the Society 
itself, the aforesaid orders would naturally stand subject to the society’s 
raising any lawful objection that despite service of the order/notice under 
Sec. 226 (3) on Mr. Rawal, for and on behalf of the Society, the said notice/ 
orders cannot otherwise stand. Further. I am of the view that If such 
directions are given, the civil suit itself would stand dismissed as Infruc- 
tuous. 

Consequently, I dispose of this revision petition by glvitig directions, as 
aforesaid. The civil suit filed by the respondent-Society shall stand dismissed 
as Infructuous. 



1906] Manuweb Inti. Ltd. vu. Appropriate Authority, ft Ors. (Kar.) 507 


the parties through their counsel are directed to appear before the Tax 
Recovery omcer. Hlssar on April 10. 1996 at 10.00 AM to get further 
directions from him. Needless to mention that the Tax Recovery OlRcer 
will dispose of ^e matter expeditiously alter hearing the concerned parties 
1^ passing a speaking order. 

A copy of this order be sent immediate^ to the Tax Recovery Ofllcer, Hlssar 
and to the trial Court (Civil Judge. Junior Division, Hlssar) to enable it 
to pass a formal order dismissing the civil suit as having become Infruc- 
tuous in view of this order. A copy thereof, attested by the court secretary, 
be given to the counsel for the parties. . 
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IN THE HIGH COURT OF KARNATAKA 
(Before Honhle Justice Mr. G.P. Shivaprakash) 

Writ Petition No. 35504 of 1995 

Manuweb International Ltd. (amaldornated Into and known 
as Manugraph Industries Ltil.) 

▼s. 

^proprlate Anthorlty 5t Other* 


For the Appellant Sundaraswamjr Ramdas ft Anand 

For the Respondent H.L. Dattu 

Deckled on ; 31-10-1995 


REGISTRATION OP PROPERTY — M Company entering into agreement 
for purchase of property and applying In Form 37-1 to ^proprlate 
Authority — In the meantime petitions filed In the High Court for 
amalgamation of *lf‘ with a company known as ‘MI’ — No objection 
certificate Issued by Appropriate Authority la favour of 'M* — Sale 
deed made out In favour of *MI' and presented to Registrar for 
registration of sale — Registrar refusing to register the sale since 
no objection of Appropriate Authority not la the name of ‘111’ — 
Appropriate Authority refusing to change the name from ‘H* to ‘111’ 
in no objection eertlflcate already issued and directing to file fresh 
application — Held, In view of the order of amalgamation wherein 
both ‘II’ and ‘MI’ merged and took over all the assets In any form 
of the company 'M', Registrar directed to execute sale deed In favour 
of ‘MI*. 

Income-tax Act, 1961. 

PACTS 

Manuweb Intemationad Ltd. agreed to buy some property for which permis¬ 
sion in Form 37-1 was applied. Under the terms of the agreement, the sale 
was required to be completed on or before 31-7-95. On 14-12-94 a petition 
was fUed by Manugraph Industries Ltd. for amalgamation of Manuweb 
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International Ltd. The pe<1t(onMfor amalgamation wereallowed by the High 
Court vide order dated 30-6-95. The trar^feror company'thus merged uUh 
the transferee company and all the contracts, deeds, bonds, ammgemehts 
and other Instruments to which the transferor company was a party would 
enure for the beneJU of the transferee company.‘On 31 -7-95 a representative 
qf the transferee company presented a deed for transferring the land In Its 
favour. The Registrar asked the respondent that the transfer could not be 
registered unless Form 37-1 was made In the name of the new company. 
The Appropriate Authority, on the other hand, held that there being no 
mistake apparent from record, the name of the new company could not be 
substituted and a fresh application in Form 37-1 will have to be JUed again 
in the name of transferee company. 

DECISION 

In terms of the scheme of amalgamation approved by the High Court the 
appointed date for amalgamation was 1-4-04. It appears that the certified 
copy of the amalgamation order was received by the transferee company 
on 10-5-95 and the same was filed with the Registrar of Companies on 
29-5-95. Consequently the scheme had come into force w.e.f. 1-4-95. By 
virtue of this scheme of amalgamation, all the business, properties, in¬ 
vestments, movable and immovable leases, tenancy rights, licences, permits, 
etc. were to enure to the benefit of the transferee company. It was, therefore, 
argued that as on date, the transferee company is the alterego of the 
transferor company in all respects. After going through the scheme of 
amalgamation and looking into the fact that the transferee company is 
the substitute for the transferor company and consequently the certificate 
issued ty the Appreciate Authority in the name of the transferor company 
ensures to the benefit of the transferee company, the Registrar was 
therefore, bound to accept the same and act upon it for purposes of 
registration of sale deed dated 31-7-95. Accordingly a direction was issued 
to the Registrar to register the said sale deed on the basis of certificate 
issued by Appropriate Authority dated 18-5-95 of Manuweb International 
Ltd. the transferor company. 

Full text of tho Judgment Is given below : 

JUDGMENT 

Manuweb International Limited (hereinafter referred to as the Transferor 
Company' was a Company carrying on the business of manufacturing and 
selling of printing and allied machineries. Under an agreement dated 
16-2-1995 the said Company agreed to buy property bearing No. 18-A, 
1st Main Road, Industrial Town, Rajajinagar, Bangalore. A copy of the 
said agreement is marked as Annexure-A. Thereafter, it appears the said 
Company and the vendors file'd Form No. 37-1 with the first respondent 
on 28-2-1995 in terms of Section 269UC in Chapter XXC of the Income 
Tax Act, 1961, seeking a certificate, in terms of Section 269 UL (1) of the 
said Act from the appropriate authority, that it has ho objection for the 
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transfer of the said property for an amount equal to the apparent consideration 
therefor as stated in the agreement. 

2. The apparent consideration shown In the agreement Is Rs. 39 lakhs. 

It Is stated in the petition that a sum of Rs. 7.60.000/- was paid as advance 
to the vendors leaving a balance of Rs. 31.20.000/- to be paid at the time 
of execution and registration of the sale deed. Under the terms of the 
agreement the sale was required to be completed on or before 31-7-1995. 

3. The first respondent issued the certlflcate sought by the Transferor 
Company and the vendors, for transfer of the property In terms of the 
agreement dated 16-2-1995. The said certificate Issued by the first re¬ 
spondent is dated 18-5-1995. a copy of which is marked as 
Annexure-B. 

4. It appears on 14-12-1994 a Company I^tltlon No. 513/94 had been 
filedbyanother company called Manugraph Industries Limited (hereinafter 
referred to as the Transferee Company*) proposing a scheme of amalga¬ 
mation of the 'Transferor Company with It. According to the scheme, the 
TIransferor Company was to merge with the I'ransferee Company. A similar 
petition numbered as Company Petition No. 521/94 had been filed by the 
Transferor Company. These petitions were allowed by the High Court of 
Judicature at Bombay by order dated 30-3-1995. In terms of the scheme 
of amalgamation the Transferor Company merged with the Transferee 
Company and all contracts, deeds, bonds, arrangements and other instru¬ 
ments to v^lch the Transferor Company was a party would enure to the 
benefit of the Transferee Company. A copy of the scheme of amalgamation 
Is produced and marked as Annexure-B 1. 

5. Subsequently,' the ‘Transferee Company addressed a letter dated 
27-7-1995 regarding amalgamation between the two companies and filed 
a certified copy of the order passed 1^ the High Court and requested the 
first respondent to substitute the name of the Transferee Company In the 
place of the Transferor Company In the certificate dated 18-5-1995 issued 
under Section 269UL (1) of the Income Tax Act by the first respondent. 

6. From the averments in the petition, it seems that on 31-7-1995 the 
authorised representative of the Transferee Company accompanied by the 
vendors presented the sale deed engrossed on stamp paper of the value 
of Rs. 4,87,500/- for registration before the second respondent. The second 
respondent having noticed that the certificate issued by Ihe first respon- 

• dent was In favour of the Transferor Company declined to register the 
document unless the certificate issued the first respondent is corrected 
indicating the name of the 'Transferee Company. 

7. The first respondent by letter dated 22-8-1995, copy of which Is marked 
ah Annexure-O, informed the petitioner that the certificate already issued 
In favour of the Transferor Company cannot be corrected and If at all a 
certificate In the name of the Transferee Company is required, a fresh 
application ought to be made for the same. 
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8. In this writ petition, directions are sought to the first respondent to 
amend the certificate dated IS-S-1995 by substituting therein the name 
'Manugraph Industries Ltd.' in place of ‘Manuweb International Ltd.' as 
purchaser; and to the second respondent to register the sale deed dated 
31-7-1995 executed by the vendors relating to property bearing No. 18- 
A. 1st Main Road. Industries Town. Rajajtnagar, Bangalore. 

9. The relevant parts of the scheme of amalgamation sanctioned by the 
High Court of Bombay reads thus : 

“...with effect from the 1st day of April 1994 (hereinafter called the 
“Appointed Date*), the entire business and undertakings of the Trans¬ 
feror Company, including all Its investments, reserves, properties, 
movables. Immovables and assets, of whatsoever nature including 
leases, tenancy rights, licenses, permits, quota rights, trade marks, 
trade names, patents, goodwill, cash balances and agreements and 
all their other Interests, right title, licences and powers and authorities, 
of evety kind, nature and desciipllon whatsoever (all which are hereinafter 
collectively referred to as “the undertaking*) shall without any further 
act or deed, be and the same stands transferred to and vested In the 
lYansferee Company pursuant to Sections 391 and 394 of the Companies 
Act, 1956 (hereinafter called “(he Act”) so as to become the property 
of the Transferee Company from that date AND THIS COURT DOTH 
FURTHER ORDER that wllh effect from the Appointed Day all debts, 
liabilities, duties and obligations of the Transferor Company without 
any further act or deed shall be transferred to the Transferee Company 
as stated In the Scheme of Amalgamation and accordingly the same 
shall pursuant to Section 394(2) of the Companies Act. 1956. be 
transferred to and become the debts, liabilities, duties and obligations 
of the Transferee Company AND THIS COURT DOTH FURTHER ORDER 
that all legal and other proceedings by or against the Transferor 
Company pending on the Effective Date as provided in clause 5 of the 
Scheme in the Schedule hereto and relating to the said undertaking 
of the Transferor Company shall be continued and be enforced by or 
against the Transferee Company.’ 

10. Sri H.L. Daltu, learned Counsel appearing for the first respondent, 
submitted that there Is no provision in the Income Tax Act empowering 
the first respondent to amend the certillcate already issued. He submitted 
that Section 269-UJ of the l.T. Act provides for rectillcation of mistakes, 
only to rectify any mistake apparent from the record either of Its motion 
or on the mistake being brought to its notice by any person affected by 
the order. He submitted that In (he Instant case It cannot be said that 
any mistake has been committed by (he appropriate authority and. therefore, 
in the circumstances the first respondent Is not in a position to either 
correct or amend the certificate alreatfy Issued In favour of the Transferor 
Company. He submitted If the appropriate authority were to concede to 
the request of the petitioner and substitute the name of the Transferee 
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Company In the certiDcate, It would virtually mean isauing of a certificate 
In favour of a person which is not a party to the agreement to sell dated 
16-2-1095. 

11. Mr. Naganand. learned Counsel appearing for the petitioner pointed 
out that in terms of the scheme of amalgamation approved by the High 
Court of Judicature at Bombay, the appointed date for amalgamation was 
1-4-1994. It would take effect flnalty on the date the certified copies of 
the order of the High Court of Judicature at Bombay are filed with the 
Registrar of Companies, Maharashtra. It appears the certified co\ty of the 
amalgamation order was received by the Transferee Company on 
19-5-1995 and the same was filed with the Registrar of Companies on 
29-5-1995. Consequently the scheme has come into effect from 1-4-1994. 
He submitted that in view of the amalgamation the entire business and 
undertaking of the Transferor Company including all its investments, 
reserves, properties, movables. Immovables and assets of whatsoever 
nature, including leases, tenancy rights, licences, permits, etc., would 
enure to the benefit of the Transferee Company and therefore as on today 
the Transferee Company Is the alterego of the Transferor Company in all 
respects. He, therefore, submitted that the certificate dated 18-5-1995 
already issued by the first respondent in favour of the Transferor Company 
would ensure to the benefit of the Transferee Company. This submission 
of the learned Cqunsel is well founded and has to be accepted taking Into 
consideration the entire scheme of amalgamation. For ail purposes as on 
today, the Transferee Company is the substitute for the Transferor Company 
and consequently the certlllcate Issued by the first respondent in the name 
of the Transferor Company ensures to the benefit of the Transferee Company 
and the second respondent has to accept the same and act upon it for 
'purposes of registration of the sale deed dated 31-7-1995 executed by the 
vendors in favour of 'Manuweb International Limited (now amalgamated 
into and known as Manugraph Industries Ltd.)’ relating to the property 
bearing No. 18-A (Corporation No. 18/A/21/1). 1st Main Road, Industrial 
Town. Rajajinagar, Bangalore. Accordingly, a direction is Issued to the 
second respondent to register the said sale deed, on the basis of the 
certificate dated 18-5-1995 already Issued by the first respondent in favour 
of Manuweb International Ltd., If it is otherwise valid in all other respects. 

12. In the view I have taken it Is unnecessary to consider whether in the 
circumstances of the case the first respondent has the power under Section 
269-UJ of the Income Tax Act to amend the said certificate by substituting 
the name of Manugraph Industries Ltd., in the place on Manuweb Inter¬ 
national Limited. 


13. Petition allowed. 
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(19M) 134 Tautton 512 (Ear.) 

IN THE HIGH COURT'OF KARNATAKA 
(Before Hon'ble Juatice Mr. C.C. Bharuka) 

Writ Petition Noa. 19335 to 19340/95 

M/c M.B. Nagendn Simhm ft Sons (HUF) and Anr. 

VB. 

Commiaaioner of Income-tax ft Othera 

For the Appellant Sal O. Sarargan 

For the Respondent H.L. Datar 

Decided on 16-10-1995 

WATVER OF INTEREST — Aaaeasee flllnE retnm belatedly — Aseeaaee 
filing petition to the CIT u/a 264 for a direction to Aaaesaing OCRoer 
to waive intereat and penaitiea — Whareaa penalties annulled by 
appellate authority, CIT refusing to waive interest as prayed — 
Aaeessee submitting that in view of the fact that sufficient cause 
havjbog been accepted for waiver of penaitiea in similar elrcumstances' 
Interest should have been waived Held, interest levied by way of 
compensation and not a penalty — Order of CIT confirmed. 

Income-tax Act. 1961 — Sections 215. 136(^ 264. 271(l)(a) & 273. 

FACTS 

The assessee had JUed Its returns belatedly and also not paid aduance tax. 
The rro Initiated penalties u/ss 271 (l)(a) and 273 and also charged interest 
u/ss 139(8) and 215. Whereas penalties both u/ss 27 If Ufa) and 273 were 
deleted by the appellate authority accepting assessee’s plea of sufficient 
cause, the assessee applied to the CIT u/s 264 for waiver of Interest charged 
u/ss 139(8) and 215. Assessee’s petition was dismissed. Being aggrieved, 
the assessee JUed a writ petition praying that the order passed by the CIT 
u/s 264 be quashed. 

DECISION 

It was argued that since sulDclent cause has been accepted for waiver 
of penalty, waiver of Interest also In similar circumstances should have 
been accepted and Interest waived. It was the plea of the assessee that 
while remitting penalties the revenue had accepted assessee's contention 
of there being sulTlclent cause. The rules provide that the assessee ought 
to produce evidence to the ratlafaction of the ITO that he was prevented 
l}y suflldent cause from furnishing the return In time. Similarly, Rule 40 
provided reduction “or waiver of Interest giving discretion that the circum¬ 
stances were such that the reduction or waiver of Interest was Justified. 
It was, therefore, argued that the reasons for both, namely quashing of 
penalty and waiver of'interest were the same. Whereas penalty was 
remitted, the prayer for waiver of interest was dismissed. The Hon’ble Court 
after going through various Judgments held that it was decided by the 
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Apex Court that Interest Is levied by way of compensation and not penalty 
and the two levies, namely, penalty and Interest are quite distinctive In 
nature. Interest Is levied because the revenue Is deprived of the benellt 
of tax for the period during which It remained unpaid. Keeping in view 
the law laid down by the Apex Court, it has to be held that for seeking 
waiver or reduction of Interest for delayed payment of tax, the cause 
advanced 1^ the assessee must have a bearing l.e. disability to pay the 
same within the statutory period for a reason which was beyond his control 
and that the amounts liable to be paid as tax were not used for his own 
benellt. In the present case no such cause has been shown by the assessee 
Justifying his request for waiver or reduction of interest levied u/ss '139(8) 
and 216 of the Act. The two impositions operate in different Helds though 
they are complementary to each other. While penalty is punitive, interest 
is compensatory. Penalty Is imposed in the absence of a reasonable cause, 
while a request for reduction or waiver of Interest requires the assessee 
to make out a suincient cause. The nature of the causes to be made out 
as well as the nature of the tmpacts are qualitatively different. Therefore, 
on the language and on the object of the two provisions it cannot be held 
that cancellation of the penalty ipso facto results in complete waiver of 
interest. The petition was rejected. 

Casas rafarred to: 

1. Associated Cement Co. Ltd. os. CTO Kola & Others AIR 1981 SC 1887 

2. Central Provinces Manganese Ore Co. Ltd. vs. C/T(1986) Taxation 90(2)- 
35; 160 ITR 961 (SC) 

3. Ganesh Dass Sreeram vs. ITO & Others (1987) Taxation 87(2)-23 ; 
(1988)169 ITR 221 (SC) 

4. C/Tvs. M. Chandra Sekhar 11985) Taxation 79(3)-88; 151 ITR 433 (SC) 

5. Jain Brothers vs. Union of India (1970) 77 ITR 107 (Kar) 

6. S. Covindaraju vs. Cff (1982) 138 ITR 495 (Kar) 

7. Kerala State Cashew Development Corporation Ltd. vs. ITO & Another 
(1991) 102 Taxation 381 (198S);1990) 186 ITR 521 (Ker) 

Pull taxt of tha Judgmant la glvan balow: 

JUDGMENT 

These writ petitions have been filed by the petitioners for quashing the 
revisional orders dated 11-7-1994 (Annexures F and L) passed by the 
respondent Commissioner of Income Tax under Section 264 of the Income 
Tax Act, 1961 (‘the Act' for short) upholding the orders of the respondent 
Income Tax Officer (Annexure-O and J) whereby the applications of the 
petitioners for waiver of Interest levied under Section 139 (8) and 215 of 
the Act had been rejected. 

2. The first petitioner Is the partner In two firms namely M/s M.V. Bhojiah 
B.A. and M/s Bhojayya Sons. Thou(^ these firms had filed returns for 
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the assessment year 1988-89 on 27-1989 and 22-11-1988 respectively, 
but the petitioner filed his returns much belatedly i.e. on 1-5-1991. He 
also appears to have failed to pay the advance tax in accordance with 
the provision under the Act. Accordingly interest was levied against him 
under Sections 139(8) and 215 of the Act rejecting his prayer for waiver 
of the same the order dated 9-3-1993 (Annexure-D), but by the same 
order the penalty proceedings initiated under Section 8271 (l)(a) and 273 
of the Act were dropped. Ihe material portion of the said order reads as 
under : 

‘Please refer to your application dated 19-8-1992. After considering 
the facts of your case, it has been decided that the Interest u/s 139(8) 
and 215 cannot be waived in your case. However, penalty proceedings 
u/s 271 (l)(a) and 273 have been dropped. This Is for your information.* 

3. Similarly the second petitioner was subjected to levy of interest under 
Sections 139(8) and 215 of the Act for the assessment years 1985-86. 1986- 
87, 1987-88 and 1988-89 and his application for waiver was also rejected 
by the respondent Income Tax Olllcer by the order dated 22-9-1992 
(Annexure-J). It also appears that the penalties levied under Sections 
271(l)(a) and 273 of the Act were annulled by the appellate authority. 

4. Under the said circumstances both the petitioners challenged the said 
orders of the Income Tax Officer by way of revision under Section 264 
of the Act, but have failed as is evident from the Impugned orders at 
Annexures F and L. 

5. The main thrust of the argument advanced before the learned Com¬ 
missioner was that since penalty levied against the petitioners was cancelled,^ 
therefore levy of Interest Is also not sustainable. According to the peti¬ 
tioners. the cause for belated filing of the returns for non-payment of tax 
being the same, the statutory authorities could not have applied dllferent 
standards for the proceedings jjertainlng to levy of penally and those with 
regard to waiver of Interest. In support of their submission they have relied 
on a decision of this court in the case of S. CoondarAJu us. Commissioner 
oj Income-tax. Kamataka-1 (1982) 138 ITR 495. Having failed before the 
Commissioner, that very ground has been raised here in Ihese writ petitions 
for assailing the Impugned orders. 

6. Section 139(8)(a) of the Act as is stood at the maierlal lime, reads as 
under : 

“Where the return under sub-section (1) or sub-section (2) or sub¬ 
section (4) for an assessment year Is furnished after the specified date, 
or is not furnished, then whether or not the Assessing Officer has 
extended the date for furnishing the return under sub-section (1) or 
sub-section (2), the assessee shall be liable to pay simple interest at 
fifteen per cent per annum, reckoned from the day Immediately following 
the speclDed date to the date of the furnishing of the return, or. where 
no return has been furnished, the date of completion of the assessment 
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under section 144, on the amount of the tax payable on the total Income 
as determined on regular assessment, as reduced by the advance tax, 
if any, paid, and any tax deducted at source : 

Provided that the Assessing OlHcer may. Is such cases and under such 
circumstances as may be prescribed, reduced or waive the interest 
payable by any assessee under this sub-section.’ 

7. Similarly Section 215 of the Act provides for levy of interest in case 
of default in payment of tax as required under the Act. But sub-section 
(4) thereof empowers the Income Tax Ofllcer to reduce or waive the same 
under the circumstances prescribed under the Rules. For the present 
purpose sub-sections (1) and (4) of Section 215 of the Act as stood at the 
material time are material, which read as under : 

* S. 215. Interest payable by assessee. (1) Where, in any financial year, 
an assessee had paid advance tax under section 200A or section 212 
on the basis of his own estimate (including revised estimaie), and thp 
advance tax so paid is less than seventy-live per cent of the assessed 
(sic) interest at the rate of lllteen per cent per annum from the 1st 
day of April next following the said financial year upto the date or 
the regular assessment shall be payable by the assessee upon the 
amount by which the advance tax so paid falls short of the assessed 
tax : 

Provided that in the case of an assessee, being a company, the provision 
of this sub-section shall have effect as if for the words ’seventy-five 
per cent’, the words ‘elghty-thrce and one-third per cent’ had been 
substituted. 


’(4) In such cases and under such circumstances as may be prescribed, 
the Assessing Officer may reduce or waive the Interest payable by the 
assessee under this Section.’ 

8. Rule 117A of the Income Tax Rules, 1962 (“the Rules* in short) 
provides for reduction or waiver of Interest payable under Section 139; 
and clause (v) thereof Is only material for the present case which reads 
as follows : 

*117A. Reduction of waiver oj Interest payable under section J39. 

The Income-tax onicer may reduce or waive the Interest payable under 
section 139 in the cases and tn the circumstances mentioned below, 
namely :- 

(I) .. 

to 

(iv) . 
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(v) In any case In which the aasessee pmduces evidence to the satisfaction 
of the Income-tax Office that he was prevented suinclent cause from 
furnishing the return within time : 

Provided that the previous approval of the Inspecting Assistant 
Commissioner has been obtained where the amount of Interest reduced 
or waived, as the case may be. under clause (tv) or clause (v) exceeds 
one thousand rupees.* 

9. Similarly Rule 40 of the Rules provides for reduction or waiver of Interest 
payable under Section 215 or Section 217 of the Act; and clause (5) thereof 
being relevant for the purpose. It Is noticed hereunder : 

“40. Watver of Interest 

The Income-tax Officer may reduce or waive the Interest payable under 
section 215 or section 217 In the cases and under the circumstances 
mentioned below, namely ; 


(5) Any case In which the Inspecting Assistant Commissioner considers 
that the circumstances are such that a reduction or waiver of the 
Interest payable under section 215 or section 217 Is justified.* 

10. Section 273B of (he Act provides lhal If reasonable cause is shown 
for failure to comply with the provisionsof (he Act. then penaHlcs contemplated 
under Chapter XXI of the Act shall not be Imposed. The said section reads 
as under : 

"S. 272B. Penally not to be imposed in cerlain cases 

Notwithstanding anything contained in (he provisions of clause (b) of 
siib-secllnn (1) of section 271, section 271A. section 271B, section 
271C, section 27 ID, section 271E, clause (c) or clause (d) of sub-section 
(1) or sub-section (2) of section 272A, sub-section (1) of section 272AA, 
or sub-section (1) of section 272BB or clause (b) of sub-section (1) 
or clause (b) or clause (C) of sub-section (2) of section 272, no penalty 
shall be Imposable on the person or the assessee, as the case may 
be, for any failure referred to In the said provisions if he proves that 
there was reasonable cause for the said failure.* 

11. In the case of Assoctaled Cement Co. Lid., vs. CTO Kola and others, 
AIR 1981 SC 1887. the Supreme Court has brought out the distinction 
between the concept of tax. Interest and penalty. In paragraph 23 of the 
said report it has been held that. 

* We are concerned In this case with the liability of the assessee to 
pay interest on the amount of tax which had remained unpaid. Tax, 
interest and penalty are there different concepts. Tax becomes payable 
by an assessee by virtue of the charging provision in a taxing statute. 
Penalty ordinarily becomes payable when It is found that an assessee 
has wilfully violated any of the provisionB of the taxing statute. Interest 
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Is ordinarily claimed from an assessee who has withheld payment of 
any tax payable by him and It Is always calculated at the prescribed 
rate on the basis of the actual amount of tax withheld and the extent 
of delay In pa 3 ring It. It may not be wrong to say that such Interest 
is compensatory In character and not penal.* 

12. Again in the case of Central Provinces Manganese Ore Co. Lid. vs. CIT, 
(1986) 160 ITR 961 while rejecting the plea that the levy of Interest under 
section 139(6) and Sectibn 215 of the Act Is a penalty, their Lordships 
of the Supreme Court have held that. 

‘At the very outset, it Is necessary to consider the nature of the levy 
of Interest under sub-section (8) of section 139 and under section 215. 

It Is not correct to refer to the levy of such Interest as a penalty. The 
expression ‘penal interest* has acquired usage, but Is In fact an 
inaccurate description of (he levy. Having regard to (he reason for (he 
levy and the circumstances in which It Is imposed, it Is clear that 
Interest is levied by way of compensation and not by way of penalty. 
The Income-tax Act makes a clear distinction between (he levy of a 
penalty and other levies under that statute. Interest is le^cled under 
sub-section (8) of section 139 and under section 215 because, by reason 
of the omission or default mentioned In the relevant provision, the 
Revenue is deprived of the benefit of the tax for the period during which 
It has remained unpaid. Tlie very period for which interest is levied 
under the relevant provision points to the nature of the levy.’ 

13. In the said case of Central Provinces Manganese Ore Co. Lid., (supra) 
it has further been held (hat, 

‘But before (he revisional Jurisdiction of the Commissioner of Income- 
tax can be invoked in such a case, it is obviously necessary for the 
assessee to demonstrate before the Income-tax Ofllcer that there Is 
a case for waiving or reducing (he levy of Interest. We do not find from 
the record before us that any such attempt was made by the assessee. 
Since the statute provides for the waiver or reduction of interest, it 
is open to the Income-tax Officer before Imposing a levy under sub¬ 
section (8) of section 139 and to the Inspecting Assistant Commissioner 
before doing so under section 215 tb issue notice to the assessee and 
hear him In the matter. In cases where the Jurisdictional fact attracting 
the levy cannot be disputed, for example, that the return has been 
furnished under section 139 with jjeiay, it will be a question merely 
of satisfying the relevant authority that (here are circumstances calling 
for a reduction or waiver of the interest. If an opportunity to do so 
has not been made available to the assessee before the order levying 
Interest Is made, it will be open to the assessee to apply to the Income- 
tax OlDcer aAer such order has been made to show that a reduction 
or waiver of interest is Justified.’ 

14. The said Judgment in the case of Central Provinces Manganese Ore 
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Co. Ltd., (supra) has again been followed by the Supreme Court with 
approval In the case of Canesh Dass Sreeram va. TTO, 'A' Ward Shillong 
and Others (1986) 169 TTR 221 and there It has been held thus : 

‘It is submitted learned counsel appearing on behalf of the appellants 
that as, in view of the late filing of the returns, there is postponement 
of the payment of tax and the Revenue suffers loss on account of delayed' 
payment of tax, the interest when levied takes the character of penalty. 
This contention need not detain us long, for it has already been decided 
by this court in Central Provinces Manganese Ore Co. Ltd. vs. CIT 
(1986) 160 ITR 961, that interest ts levied way of compensation 
and not by way of penalty. In Chandra Sekhar'a case (1985) 151 ITR 
433 (SC), this court also has taken a similar view. The High Court, 
however, has taken the view that the Interest charged partakes also 
of a penal character. In expressing that view, the High Court has placed 
reliance upon a decision of this court In Jain Brothers vs. Unkm oj 
India (1970) 77ITK 107. In that case, this court was mainly considering 
a challenge to section 271(2) of the Act. which is a penal provision, 
on the ground of contravention of article 14 of the Constitution. The 
question whether charging of Interest under the proviso to section 
139(1) of the act was in the nature of penalty or not, was not considered 
by this court. Indeed, the subject matter was different from that with 
which we are concerned. In view of the decisions of this court in 
Chandra Sekhar's case (1985) 151 ITR 433 and In the case of Central 
Provinces Manganese Ore Co. Ltd. (1986) 160 ITR 961, we hold that 
the charging of interest did not become transformed into penal^.* 

15. In the case of S. Covlnd Rqju us. CfT (1982) 138 ITR 495 this court 
alter setting aside the revisional order passed by the Commissioner whereby 
he had refused to reduce or waive Interest levied under Section 139(8) 
remanded the matter to re-examine the case of the petitioner in that case, 
in the light of the observations made in the Judgment. In that case it was 
found that though the Income-taxOfllcer apart from levying interest under 
section 139(8) had also levied penalty under the proceedings under Section 
271(l)(a) of the Act; but on revision the Commissioner though accepted 
the cause shown by the assessee as reasonable for deleting the penalty, 
but did not find It sufllclent for waiving orreducing the interest. The 
considerations which weighed with this court for remanding the matter 
to the Commissioner for reconsideration were - 

(I) The assessing OfRcer was under an obligation to afford an oppor¬ 
tunity to the assessee requiring him to show cause os to why the 
interest should qot be charged; and since the said procedure was 
not followed the order levying interest was liable to be set aside; 
and 

(il) If the cause shown for delayed filing of return was found to be 
reasonable for deleting the penalty, then the sante cannot be held 
as not stifllcient for exercising discretion under Rule 117A(ti 
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empowering the waiver of Interest only because the Government 
was deprived of use of tax payable by the assessee for the given 
pieriod. 

16. Both the reasons which had found favour with this court In the case 
of S. Gouida Pq/u (supra) have been found to be untenable by the Supreme 
Court in the case of Central Pmvtnces Manganese Ore Co. Ltd. (supra). 
In this case It has been held by the apex court that If an opportunity to 
show that the assessee had a good cause for waiver or reduction .of Interest 
had not been made available to the assessee before an order levying Interest 
was made. It was open to the assessee to apply to the Income Tax OIDcer 
alter such an order has been made to show that a reduction or waiver 
of interest Is justllled. 

Consequently it follows that the grant of an opportunity for showing such 
a cause Is not a condition precedent for levy of Interest under the respective 
provisions. 

17. It has further been held by the apex court that the Interest Is levied 
by way of compensation and not penalty, and the two levies are quite 
distinctive in nature. As noticed above, it has been held that the Interest 
Is levied because the revenue is deprived of (he benefit of the tax for the 
period during which It has remained unpaid. In (he case of Associated 
Cement Company Ltmtted (supra) It has been said that the penalty Is 
ordinarily levied when it is found that the assessee has wilfully not followed 
any of the provisions of the taxing statute; whereas the Interest is ordlnai^Iy 
claimed from an assessee who has withheld the paymeni of any tax payable 
by him. Therefore, on the given set of facts, the reasons set out by the 
assessee may be found to be sufllclent for coming to a conclusion that 
the delay caused by him in filing (he return in compliance of the statutoiy 
requirement was not attributable to any blameworthy slate of mind, but 
It may not be found to be sufficient for exonerating him from payment 
of interest for non-payment or delayed payment of tax which the assessee 
could have used to his benefit at the cost of the revenue. 

18. Keeping In view (he law laid down by the Supreme Court It has to 
be held that for seeking waiver or reduction of Interest for delayed payment 
of tax (he cause advanced by the assessee must have bearing on his 
disability to pay the same within the statutory period for a reason which 
was beyond his control and that the amounts liable to be paid as tax were 
not used for his own benefit. In the present case no such has been shown 
by the assessee JusUlying his request for waiver or reduction of Interest 
levied under Sections 130(8) and 215 of the Act. A similar view has been 
taken by a Bench of the Kerala High Court In the case of Kerala State 
Cashew Development Corporation Limited vs. Income-tax Officer and An¬ 
other, (1990) 186 ITR 521, wherein at page 532 It has been held that - 

The fact that the penalty under section 271(l)(a) has been cancelled 

Is by Itself not a ground for waiving or reducing the Interest. It was 
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pointed out by this court In KeraUi TUe and Clay Works vs. CiT(1076) 
104 ITR 597 that the two hnpuaiiions operate in dUTerent flelds though 
they are compiementaiy to each other. While penalty la punitive, 
intereat la compenaatory. Penalty la Impoaed In the abaence of a 
reaaonable cauae: while a requeat for reduction or waiver of Intereat 
requirea the aaaeaaee to make out aufllclent cauae. The nature of the 
cauaea to be made out aa well aa the nature of the Impacts are 
qualitatively dllTerent. Therefore, on the language and on the object 
of the two provialona It cannot be held that cancellation of the penalty 
ipso facto reaults In tot«d waiver of Interest.* 

19. For the said reason, I do not find any Infirmity In the Impugned orders 
calling for any Interference by this court. Writ Petitions are accordingly 
dismissed but without costs. 


(1996) 134 Taxation 520 (Raj.) 

IN THE HIGH COURT OF RAJASTHAN 
(Before Hon'ble Justice Mr. V.K. Singhal & 

Hon'ble Justice Mr. M.A.A. Khan) 

D.B.l.T. Reference Case No. 76/85 

Ratan Chand Lodha 

▼a. 

Commissioner of Income>taz 

For the Appellant T.C. Jain 

For the Respondent G.S> Bafna 

Decided on : 18-4-1996 

UNEXPLAINED INCOME — Search of aaseaaee’a business place — 
ReTenue recovering a paper marked ‘Jakad’ — Asaeasee admitting 
ownership and also entries in his handwriting — ITO making an 
addition of Rs. II.SOO/* which was enhanced by CIT(A) to Rs. 39.000 
— Asaeasee challenging finding of Tribunal — Held, finding of the 
Tribunal based on facts — Not a fit question to be answered. 

Income-tax Act, 1961 — Sections 69, 69A and 256(1). 

FACTS 

The assessee is an individual dealing in rough precious and semi-precious 
stones in local and foreign markets. A.Y. (nuoloed is 1979-80. In a search 
conducted at the residence and business premises a bundle of incrimtnatirig 
dqpwnents was found and seised which contained a paper mqriced ‘Jakad. 
This coniained the date and the value of the stocks. On questioning by the 
ITO, the assessee admitted the ownership of the document and also admitted 
the same having been written in hts handwrtttry. ^fter examining all the 
evidence, the ITO made an addition of Rs. 11,500/- which was further 
enhanced by CIT (A) to Rs. 39,000/-. The assessee challenged the addition 
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made by lower authorUles. The Tribunal, qfler going through thefacts, upheld 
the order of crrtA). Being aggrieved, the asseSsee fUed a reference. 

DECISION 

It vraa argued on behalf of the revenue that the question.referred to by 
the Tribtinal essentially a question of fact based on evidence, the question 
referred to need not be answered. The HonlDle Court held that it is well 
established position of law that in hearing a reference u/s 256, this court 
does not exercise any appetlaie or revislonaiy or supervisory jurisdiction 
as a civil court. If the Tribunal had taken a reasonable view of the evidence 
on record and then recorded a flndlng of fact, the High Court should not 
interfere with such finding. The only question was whether any addition 
could be made on the basis of entries made in the paper found in possession 
of the assessee. Proper inquiries were made by the ITO and both the 
ownership and hand- writing were admitted by the assessee. The entries 
thus made in the documents were undisputed and related to the business 
activity of the assessee. The decision of (he Tribunal thus has arisen out 
of findings of fact which findings cannot be disturbed in exercise of power 
u/s 256. The appeal was dismissed. 

Pull text of the Judgment is given below ; 

JUDGMENT 

(MJiJt. Khan, J.) 

Income Tax Appellate Tribunal. Jaipur Bench. Jaipur (for short ‘the 
Tribunal*) has referred under Section 256(1) of the Income Tax Act. 1961 
(for short ‘the Act') to this Court for Its opinion the following questions, 
viz. 

1. Whether on the facts and in the circumstances of the case, the 
Tribunal was justified in upholding the addition of Rs. 11.500 
made by the ITO and also the addition of Rs. 39,000/- enhanced 
by the CIT (Appeals), which represented notings on a piece of paper 
titled ‘Jakad*? 

2. Whether the Tribunal was justified in sustaining the addition on 
the basis of a piece of paper having notings of date and amount 
only without proving the ownership or Investment in terms of 
Section 69 or Section 69-A of Income Tax Act ? 

3. Whether the Tribunal could In law presume from Jakad slip that 
the assessee had made investments which are not recorded in 
books of accounts, in spite of the fact that ‘Jakad’ represented 
the goods on approval and as per practice of the trade these were 
not entered In books of accounts unlesiT the goods are approved 
and transactions are flnaltsed ? 

The assessee is an individual dealing in rough, precious and semi-precious 
stones in local and foreign markets. The assessment year Involved is 
1979-80 relevant to assessee's previous year ending on Diwali S.Y. 2035. 
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In the course of a search conducted under Section 132 of the Act at the 
residential and business premises of the assessee In May, 1979 a bundle 
of Incriminating documents was found and'was seized vide panchnama 
dated 20-5-1979. Page 19 of this bundle contained the following 


152385 

Jakad 

Shrl Jawaharat Khate Name 

500 

149400 * 2983 

22-9-78 

500 

22-9-78 

1000 

25-9-78 

2500 

2-10-78 

500 

29-9-78 

1000 

16-10-78 

3500 

20-10-78 

2000 

23-10-78 

1500 

13-11 78 

5500 

5-12-78 

1500 

15-12-78 

3000 

4-1-79 

2000 

10-1-79 

5000 

11-1-79 30000 

2000 

— 

5500 

5-2-79 

2000 

13-2-79 

1000 

14-2-79 

5000 

5-3-79 

3000 

13-3-79 

2000 

2,00,000 

5000 

6-4-79 


The total of the amounts mentioned In Ihls seized paper considered to 
be falling within the accounting period ending on Dlwali S.Y. 2035 (1978) 
came to Rs. 1,63.888/-. The I.T.O. summoned the assessee under Section 
131 of the Act and asked him to explain the entries. The assessee, admitting 
his ownership to the seized document and also admitting that the relevant 
entries were written In his handwriting, stated that the llgures represented 
the cost of the goods which was given by him on approval basis to various 
brokers to be sold to prospective buyers. However, on being called to tally 
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the entries with the entries to the stock register, the assessee told that 
no ‘Jakad Baht* was maintained him and that It was difficult for him 
to tally the entries in the document with those In the stock register. By 
his letter dated 17'2'82 the assessee contended that no entries were made 
In the stock register as the goods given on ‘Jakad* stmply represented 
movement of goods out of stock-in-trade. The assessee further appears 
to have contended before the l.T.O. and the Inspecting Assistant Com¬ 
missioner that the first entry did not bear any date and. therefore, the 
same did not pertain to the accounting period under consideration. Both 
the assessing authorities dismissed such contention of the assessee. After 
deciphering the entries in the light of assessee's statement under Section 
131 and his other contentions the l.T.O. concluded that the amount of 
Rs. 1.63,S68/- represented the investment made by the assessee in 
purchase of goods as well as the earned profit during the year under 
consideration and that such transactions were effected out of books. He. 
therefore, made addition under Section 69 of the Act to the Income of the 
assessee. 

In appeal the learned Commissioner of Income Tax (Appeals) accepted 
assessee's contention that the first entry of Rs. 1,52.388/- stood explained 
In view of the position of opening and closing stocks and also as on 
25-8-1978 when the assessee had received a lot of rough emerald weighing 
about one lakh els. from M/s Indian Trading Corporation for grading and 
sorting. But the remaining addition of Rs. 11,500/- did not stand so 
explained. At the same time the learned C.I.T. (Appeals) accepted the 
contention of the l.T.O. also and which was to the effect that by mistake 
the entries in the Jakad were considered upto 31-10-1978 only whereas 
such entries should have been considered upto March 31. 1979 and when 
so considered the investment out of books was required to be enhanced 
by Rs. 39,000/-. The learned C.I.T. (Appeals) thus upheld the additions 
of Rs. 11,500/- and Rs. 39.000/-. 

In second appeal the Tribunal confirmed the additions as made the 
sustained by the C.I.T. (Appeals). 

Mr. T.C. Jain the learned counsel for the assessee vehemently urged that 
the Income Tax authorities as well as the Tribunal have not appreciated 
the facts of the case and evidence on record In right perspective and, 
therefore, their findings, stand vitiated. Referring to the principles enunciated 
in certain cases particularly In C.i.T. us. Laxman Swarot^ Gupta (100 ITR 
222) and C.I.T. vs. P.K. Soar Johan (123 ITR 3) Mr. Jain submitted that 
no Inference on the basis of the entries In the seized paper could have 
been made against the assessee and that no addition could be made or 
sustained under Section 69 of the Act on the sole basis of unsatisfactory 
explanation of the assessee. 

The learned Departmental Representative, on the other hand, submitted 
that the findings recorded by the Tribunal on the Issue Involved In the- 
three questions referred to this court were essentially findings of fact and 
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since such findings do not give rise to sny question of law the referred 
questions need not be answered. 

It Is well settled position of law that In hearing a reference under Section 
256 this court does not exercise any appellate or revistonary or supervisory 
{uiisdlction as a Civil Court. It acts purely In a advisory capacity on a 
reference which validly and properly comes to It. It gives the Tribunal advice 
which undoubtedly has a binding force. In exercising Its advisory Juris¬ 
diction this court Is neither required nor expected to disturb such findings 
of fact which are based on material on record and are not perverse. If 
the Tribunal Is found to have taken reasonable view of the evidence on 
record and has then recorded the findings of fact this Court would not 
interfere wilh such findings. 

In the case of Meanakashi Mills. Madras us. C.I.T., Madras AIR 1957 S.C. 
49 the Apex Court ruled that In the determination of a question of fact 
no application of any principle of law is required in finding cllher the basic 
facts or arriving at the ultimate conclusion; In a mixed question of law 
and facts the ultimate conclusion has to be drawn by applying principles 
of law to basic findings. In fact, the Issues of fact are to be decided on 
the basis of the appreciation of relevant facts and the evidence and other 
material brought on the record of the case In support of the existence 
or non-existence of such farts. The appreciation of such facts and evidence 
results in recording certain findings which would undoubtedly have the 
character or findings of facts. ITie findings of fact would give rise to question 
of fact only and not to questions of law. 

In Ihe Instant case the question which arose for consideration and 
adjudication by the I.T. aulhorll'.os andlYlbunal was whether any addition 
can be made on the basis of the entries made In the paper found In 
possession of Ihe assesse,.. 'I'hc l.T.O. conducted enquiries Into the nature 
and effect of such entries. The assessee, on being called upon to state 
his case, admitted not only the ownership of the Incriminating document 
but also the writing thereon In his handwriting. 'I'hc entries made in the 
document were undlsputedly related to the business activities of the 
assessee. The learned C.I.T. (Appeals) at his stage even considered the 
explanation of the assessee with reference to the position of opening and 
closing slocks and also as on 25-6-78 and it was on consideration and 
appre.latlon of such facts and material before him that he recorded his 
findings. At Its stage the Tribunal examined the correctness of the findings 
recorded by the learned C.I.T. (Appeals) and after re-appralsal of the 
relevant evidence recorded 11s own findings giving rise to the questions 
referred to us. The Tribunal Is found to have taken a reasonable view of 
the evidence on record and has drawn legitimate Inferences from the facts 
found established by It. In our considered opinion the findings recorded 
by Ihe Tribunal are purely findings of fact and such findings do not give 
rise to any question oT law. Since the findings recorded by the Tribunal 
are based on good evidence and are not at all perverse this Court should 
hot and would not disturb such findings. 
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The cases mentioned above and other similar cases lay down certain well 
established principles of law regarding burden of proof and appreciation 
of evidence. There is no dispute about such principles. The question is 
that of applicability of principles to the facts In a given case. It has been 
well settled view that the ratio of any decision must be understood In the 
background of that case. What Is of essence In a decision is Its ratio and 
not eveiy observation found therein nor what legally follows from the 
various observations made In it. It Is not a profitable task to extract a 
suitable sentence here and there from a Judgment and to build upon It 
(vide Amblka Quarry Works us. State of Gufarat AIR 1987 SC 1073). In 
our opinion the principles enunciated In the cited case do not render any 
help to the assessee In the facts and circumstances of the present case. 

In view of the above dl.scusslon we hold that since the questions referred 
to us by the Tribunal have arisen out of findings of fact which findings 
cannot be disturbed by us In exercise of powers under Section 256 of the 
Act, we decline to answer any of the three questions. Let the record of 
the Tribunal, If requisitioned, be returned to the Tribunal alongwlth our 
Opinion, as aforesaid. 


(1096) 134 Taxation 525 (Raj.) 

IN TOE HIGH COURT OF RAJASTHAN 
(Before Hon'blc Justice Mr. Anshuman Singh) 

S.B. Civil Writ Petition No. 1936/96 

His late Highness Maharana Shrl Bhagwat Singhjl of Mewar 

▼s. 

The Income-tax Appellate Tribunal Bench. Jaipur 

For (he Appellant N.M. Ranka 

For the Respondent None 

Decided on : 26-4-1996 

STAY OF RECOVERY OF TAX — Heavy demand under Estate Duty 
Act and Wealth-tax raised — In view of differences between legal heirs 
Civil Court managing the estate and sale of any part of estate prohibited 

— Against a demand of Rs. 1.17,72.287/-, a sum of Rs. 23.13.240 
paid — Stay applications flled before ITAT with request for early 
disposal of appeal — Revenue resisting the application for stay of 
demand — Tribunal ordering 25% of the demand to be paid and balance 
to be kept pending till decision of appeal — Not satisfied writ filed 
against the Tribunal agitating the order for payment of 26% of demand 

— Held, petitioner unable to arrange funds — All assets under the 
control and supervision of District Court — Prohibition to sell any 
part of the assets — Order of the Tribunal not juatifled. 


Income-tax Act. 1961. 
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EFFECT OF INSTRUCTIONS OF OFFICERS — Instructions of C.B.D.T. 
—Where Income determined subetantlsllE higher then returned Income, 
collection of tax In dispute to be held In abeyance till decision of 
appeal — Further Instructions where appeal pending before I.T.A,T. 
recorery of penalty to be stayed — Held, Instructions binding on 
officers. 

Income-tax Act, 1961. 

FACTS 

The deceased was the Maharana of Mewar. The A.Ys. involved are 
1985-86 to 1990-91 and 1992-93. Demands were raised under the Estate 
Duty Act and the Wealth-tax Act. The deceased had left a wtll and appointed 
executors. Probate was granted by the Court. Appeals were filed despite 
probate by other hetrs of the deceased. The Hon'ble Court ordered that in 
view of the disputes, the executors should render true and correct amount 
of the suit properties. Further dtrectlon was issued that the account of the 
Income should be filed duly audited by CA. A stay order was also passed 
restraining the executors from disposing ofor alienating or otherwise dealing 
with the suit properties till decision of the suit. Thereqfler the respondents 
were issued a notice u/s 59 of the Estate Duty Act. The value of the estate 
was declared at Rs. 25,12,7621- but the elder son of late Maharana declared 
the value at Rs. 5,47,29,091/- and the taxable estate was computed at 
Rs. 7,50,24,227/-. However, on appeals the estate was recomputed at 
Rs. 1,16,78,140/-. On appeals by the department before the Tribunal, the 
estate was ualuedatRs. 1,42,55.498/-. Whilefurther appeals werepending, 
two applications were Jlled before the l.T.A.T, for stay of demand. The 
Tribunal ordered that 25% of the demand should be paid and the balance 
could be kept in abeyance till decision of appeal. Being dissatisfied, order 
of the Tribunal was challenged by way of writ. 

DECISION 

It was argued that the order of the Tribunal was not Judicious. In deciding 
stay applications the Tribunal has to prima face see the balance of 
convenience, financial status, hardship that may be caused and also 
safeguard the Interest of revenue. The Hon'ble Court, had restrained the 
petitioner from allenatlng/dlsposlng of the properties. Further the entire 
properties were under the control and supervision of the District Court. 
The petitioners had also filed application for early hearing of the appeals 
apart from stay of demands. The prayer for early hearing of appeals was 
seriously opposed by the revenue. The court observed that instructions 
of the C.B.D.T. that where the income determined on assessment was 
substantially higher than the returned Income say, twice the latter amount 
or more, the collection of tajt in dispute should be held in abeyance till 
the decision of appeals, provided there were no lapses on the part of the 
assessee. These Instructions were clearly ignored by the revenue authori¬ 
ties. It was argued by the revenue that the circular Issued by the Board 



1900 ] Maharana Shrl Bhaf{wat SlnghJI va. IT Appellate Tilb. (Raj.) 527 

was only an administrative direction which would not bind the department. 
The Hon'ble Court observed that In view of Ihe.fact that the petitioners 
were not In possession of the properties nor of the Income nor can they 
dispose of any properties, the Tribunal did not apply its mind In proper 
perspective and has also Ignored the instructions Issued the C.B.D.T. 
The Hon’ble Court held that the recovery of the entire impugned tax involved 
in all the appeals pending before the Tribunal should remain stayed till 
the decision of appeal and the petitioner should not be forced to deposit 
25% of the impugned tax. 

Cases referred to : 

1. err os. Punalur Paper Mills Lid. (1988) 170 ITR 37 (Ker) 

2. CWTos. SanioarmalShlulcumar(1988)Taxallon91l3)-392; 1711TR377 
(Raj) 

3. Jaikishan Copiklshan A Sons & Ors. os. CIT & Ors. (1980) Taxation 
94(3)-82: 178 ITR 481 (MP) 

4. K.P. Varghese os. tTO, Emakulam & Another (1981) Taxation 63(3)- 
68 ; 131 ITR 597 (SC) 

Pull text of the Judgment is given below : 

JUDGMENT 

This pedtion under Article 226 of the Constitution of India is directed 
against the order dated 18-3-1996 passed by the Income Tax Appellate 
Tribunal, Jaipur Bench, Jaipur on stay applications no. 18 and 19/JP/ 
96 arising out of Estate Duty Appeal No. 1 /JP/9e and Wealth Tax Appeals 
No. 6 to 12/JP/96 for the assessment years 1985-86 to 1990-91 and 1992- 
93 directing (he petitioner to deposit 25% of the outstanding demand 
payable under the ED Act and Wealth Tax Act for the years under appeal 
on or before 30-4-1996. The recovery of the l^alance outstanding demand 
under both the Acts for the years under appeal has been stayed till the 
disposal of appeals by the impugned order. The present petition came up 
for admission on 18-4-96; however, on the request of the learned counsel 
for the petitioner It was ordered to )x; listed on 19-4-96. In view of the 
fact that the Tribunal itself directed the appeals to be fixed for hearing 
in the second week of May 1996 it was thought proper to dispose of the 
petition finally at the admission stage itself. Since the matter was proposed, 
to be finally disposed of, (he learned counsel for the petitioner was directed 
to supply a copy of the petition to Mr, C.S. Bapna, Standing Counsel for 
the Revenue in order to give opportunity to the Revenue to oppose the 
writ petition. Mr. N.M. Ranka, learned counsel for the petitioner made 
a statement in Court that Mr. C.S. Bapna who was earlier counsel for 
the Revenue has resigned. It was stated that in his place Mr. Vlrendra 
Dangl has been appointed and as such, the learned counsel for the 
petitioner was directed to approach Mr. Vlrendra Dangl who too informed 
the learned counsel for the petitioner that he had also rcsig»i.u. It » 
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unfortunate that there la no Standing Counsel to represent the Revenue 
at Jaipur Bench In cases flled agahtst Revenue. In view of the sold fact, 
the Court is left with no option but to proceed to decide the case on the 
basis of the submissions made on behalf of the petitioner. After hearing 
the argument of the learned counsel for the petitioner orders were reserved 
and in the meantime an additional alUdavit has been filed on 24-4-96 
by the petitioner by means of which, he wanted the papers annexed to 
the aforesaid additional affidavit to be brought on record and also the 
facts to be considered stated in the additional alTldavit. It has been averred 
that after the hearing of the petition was over the petitioner received a 
redlllcatton order and two letters which he has filed alongwllh the additional 
alTidavit. I have perused the contents of Ihe additional affidavit and I am 
of the opinion that the facts contained in the arfldavlt and the documents 
annexed thereto are relevant for the decision of the case and as such, 
the additional affldavll is ordered to be placed on record. Before dealing 
with the submission raised on behalf of the petitioner. It Is necessary to 
narrate the relevant facts of the case, which runs as under 
That Maharana Shri Bhagwat Slnghjl of Mewar, former ruler of the State 
of Mewar, died on 3-11-1984. His Late Highness Maharana Bhagwat Singh 
son of his I^te Highness Maharana Bhiipal Singh, Udaipur left the last 
Will dated 15-5-84 and appointed (i) Shri Arvlnd Singh of Mewar son of 
his I..ate Highness; and (li) Shri A. Stibramanlam son of Shri T.S. Alycr. 
as Execulors of the said Will. The Executors made petition for probate 
in the Rajasthan High Court at Jodhpur which was registered as S.B. 
Testamentary Case No. 1 /85. The probate of the Will was granted by this 
Court on 13-11-87 and the Certificate dated 15-2-92 was issued In favour 
of ihe Execulors by the Registrar of this Court. The executors have 
undertaken to administer the same and make full and true Inventoiy of 
the said property and credits and exhibit the same in the Court within 
six months from ihe date of grant as also to render to the Court a true 
account of the said property and credits. Ihereafler, Rajmata Sushlla 
Kumarl and others filed appeal before the Division Bench of this Court 
against the order of the learned Single Judge dated 13-11-87 granting 
probate in respect of the Will dated 15-5-84 which was registered as D.B. 
Civil Special Appeal No. 24/88 and the Division Bench of this Court vide 
its judgment dated 12-5-1993 dismissed the aforesaid appeal with costs. 
The Executor Shri Mahendra Singh son of His Late Highness Maharana 
Shri Bhagwat Slnghjl preferred a Special Leave Petition being S.L.P. (Civil) 
No. 10313/93 before the Apex Court against the order dated 12-5-1993 
passed by the Division Bench of this Court rejecting the appeal filed by 
Rajmata Sushlla Kumari and others. Consequently, the said special leave 
petition was also dismissed by the Apex Court on 9-5-1994. It appears 
that the District Judge, Udaipur passed an order dated 2-12-95 on the 
civil suits filed by Shri Mahendra Singh and others against which, misc. 
appeals were filed by Shri Mahendra Singh and others in this Court. The 
said appeals were disposed ofl^ this Court on 11-6-1993 and directions 
Issued by this Court in the aforesaid appeals were as under :- 
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*It la directed that Shrl Arvlnd Singh ahall render true and correct 
account of the suit-properties l.e. Immovable and movable properties, 
which are in his possession, management and control. He should also 
render the true and correct account of the income arising out of these 
properties since 1963 and onwards. It is further directed that Shrl 
Arvtnd Singh will allow the access of Shrl Mahendra Singh to the 
account maintained In respect of Income arising out of immovable and 
movable properties, which are in possession and control ofShii Arvlnd 
Singh, as and when Shrl Mahendra Singh wants to see the accounts 
of income of these properties, maintained by the executors. He should 
nie the true and correct account of income arising out of these 
properties duly audited by the Chartered Accountant in the trial court 
within two months from the date of this order. Thereafter he wiH 
continue to submit the above account every year by end of May. It 
Is further ordered that Shrl Arvlnd Singh an Executor of the Will of 
Maharana Bhagwat Singh (defendant No. 1) his agents, servants or 
odlcers are further restrained from disposing and/or alienating or 
otherwise dealing with the suit-properties till decision of the suit.’ 

2. It has been averred that in pursuance of the aforesaid order of this 
Court the petitioner is maintaining regular and proper books of account 
as well as the details of movable and immovable properties of Late Highness 
Maharana Shri Bhagwat Slnghji and the same are being audited by a 
Chartered Accountant. From the perusal of (he directions issued by this 
Court on 11-6-93. there is no room for doubi that the pelitloner has been 
restrained from disposing, alienating or otherwise dealing with the suit 
properties during the pendency of the civil suits. It appears that the 
assessment proceedings for the assessment years 1985-86 to 1090-91 and 
1992-93 under the Estate Duty Act as well as under the Wealth Tax Act 
were initiated against the petitioner. The Assistant Controller of Estate 
Duty made assessment under the Estate Duty Art on 20-1-89 computing 
taxable asset at Rs. 44,01,892/-. The appeal was partly allowed by the 
Appellate Authority on 12-12.90. Thereafter, the respondents Issued a 
notice under section 59 of the Estate Duly Art on 23-9-91. The younger 
son of Late Maharana. Shrl Arvlnd SinghJI, who was also one of the 
executors of the Will, declared the value of the estate at Rs. 25,12,762. 
The value of the estate was, however, declared al a very high figure by 
the elder son of late Maharana Shri Mahendra Slnghji at Ks. 5,47.29,091. 
Assessment under the Estate Duty Act was thereafter completed on 
31-5-93 computing the taxable estate al Rs. 7,50,24,227/-. An appeal was 
again filed and the Appellate Authority allowed the appeal In part vide 
order dated 6-12-93. Taxable estate was re-computed al Ks. 1.16.78.140 
and Estate Duly was determined at Rs. 88,91,419/-. Three appeals were 
filed before the Tribunal, one by the elder son of late Maharana. Shrl 
Mahendra Slnghji, second by the younger son Shrl Arvlnd Singhji and 
the third by the Revenue. The Tribunal consolidated all (he appeals of 
all the accountable persons. The matter was, therefore, again heard by 
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the Appellate Authority under the EO Act and aa per the appellate order 
dated 22-11-95, taxable estate of late Maharana has been valued at 
Rs. 1,42,55,498/-. An amount of Rs. 1,17,72,287/- has been determined 
as the estate duty payable under the ED Act. A sum of Rs. 23,13,249 
Is said to have been paid so far. Similarly, the assessment proceedings 
under the Wealth Tax Act were also Initiated against the petitioner for 
the assessment years 1985-86 to 1990-91 and 1992-93 which culminated 
in filing seven appeals before the Income Tax Tribunal which are pending. 
Two stay applications were filed before the Income Tax Tribunal, Jaipur 
Bench, Jaipur on behalf of the petitioners for staying the recoveiy of the 
impugned tax. The additional affidavit which has been filed by the learned 
counsel for the petitioner reveals that Additional Controller of Estate Duty, 
Udaipur Range, Udaipur vide its order dalcd 18-4-06 has rectified the 
liability of the petitioner under the estate duty which has been reduced 
to Ks. 90.89.740/- out of which, the petitioner has already paid 
Rs. 22.13,249/- and the balance payable by the petitioner remains only 
Rs. 68.76.491/-. Since the facts were identical In both the stay applica¬ 
tions, they have been disposed of by a common order by (he Tribunal on 
18-3-96. The first submission made by the learned counsel for the petitioner 
is that the Tribunal has not applied its mind Judiciously lo the facts and 
the relevant laws governing the grant of stay and the directions for deposit 
25% of the Impugned lax by the Tribunal is wholly erroneous and arbitrary 
in view of the fact that the Tribunal itself has stayed rest of the impugned 
tax till the disposal of appeals. I have carefully perilscd the Impugned 
order passed by the Tribunal though, it runs in 13 pages, but the major 
portion of the order relates to the factual asp)ects of the case which has 
no much relevance while disposing of the slay applications. The learned 
counsel the petit loner urged that the factors which are relevant for deciding 
the .slay applications primarily are prUna-facle case, balance of conven¬ 
ience, financial status of the petitioner, hardship and also the interest 
of the Revenue which is likely In be caused in case the recovery is not 
stayed. 'ITie main thrust of the contention raised on behalf of the petitioner 
is that in view of the order passed by this Court dated 11-6-93, the 
petitioners are not in a position to pay the impugned lax. ITie order dated 
11 -6-93 by this Court restraining the petllloner from allenattng/disposing 
of the properties, clearly indicates that even if the petllloner wants to 
dispose of the properties, assign or mortgage in order to enable him to 
deposit 25% of the impugned tax as directed by the Tribunal, he cannot 
do so and as such, it is utterly impossible for him lomake any arrangements 
for the payment of 25% of the Impugned tax as ordered by the Tribunal. 
It has also been urged by the learned counsel for the petitioner that the 
petitioner has only been performing the duties as trustee of the properties 
including movable or immovable which are under the control of the Court. 
It was further submitted that in view of the said fact the petitioner is unable 
to arrange funds. So far the interest of Revenue is concerned, the same 
is fully secured as the property is in custodian ranges. From the perusal 
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of the Impugned order It Is abundantly clear that this fact is not disputed 
that all the assets continue to be under the control and supervision of 
the District Court. The learned counsel fur the petitioner vehemently urged 
that the Tribunal has not assigned any reason as to why only 5% of the 
Impugned tax should be stayed and the petitioner may be forced to deposit 
25% of the Impugned tax before the appeals are heard. The submission 
raised on behalf of the petitioner appears to have sunicient force. The 
perusal of the order passed the Tribunal does Indicate that the Tribunal 
was fully conscious of the economic stringencies faced by the petitioner 
which appealed to the conscience of the Tribunal for staying 75% of the 
impugned tax, but it does not stand to reason that if on the same premises 
the Tribunal has postponed the recovery of 75% of the impugned tax till 
the disposal of the appeals, there appears to be no material farts which 
could warrant the directions for deposit of 25% of the impugned tax. From 
the perusal of the order of the Tribunal it also appears that the Tribunal 
has been swayed by the orders of the Appellate Authority under which 
the demand has been created while disposing of the stay applications. 
The orders of the Appellate Authority creating liability has no relevance. 
The Tribunal was supposed to apply its own mind by applying criteria 
for grant of slay. The Tribunal In its order insplle of taking note of the 
fact that the prop>ertles are not available for sale or alienation because 
of the directions given by this Court on 11-6-93, the Tribunal observed 
that It Is for the executors of the legal heirs to find out ways as to how 
to pay the government dues. The aforesaid observation of the Tribunal 
is neither judicious nor legal and In fact, is arbitrary in nature. Once It 
is established that the petitioner has no cash In liquid with him, he cannot 
^dispose of/alienlate in any manner the prop>ertics in view of the restrained 
order dated 11-6-1993. In what manner and ways he supposed to make 
arrangements for paying the impugned tax. It is also clear that the 
petitioner had filed the stay applications for staying the total recovery and 
had also prayed for early hearing of the appeals, llie prayer for early hearing 
of the appeals was seriously opposed by the Revenue, but the Tribunal 
taking into account the entire facts, interest of the petitioner as well as 
the interest of the Revenue rejected the plea of the Revenue and directed 
that the appeals be fixed for hearing in the second week of May 1906. 

It has also been urged on behalf of the petitioner that In view of the fact 
that hearing of appeals was to take place in the second week of May 1996 
there appears to be no legitimate reason for compelling the petitioner to 
deposit 25% of the impugned tax on or before 30-4-96 i.e. just before 10 
days of the hearing of the appeals. The perusal of the impugned-order 
passed by the Ttjbunal also indicated that the contention raised by the 
petitioner before the Tribunal for staying the total recovery was not 
controverted and no relevant and convincing material regarding the financial 
status of the petitioner was placed before the Tribunal to establish that 
the petitioner was in a position to deposit 25% of the Impugned lax. The 
main plea of the learned counsel for the revenue before the Tribunal was 
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that the remedies available to the petitioners have not been fully, ex¬ 
hausted. thersfore, slay appllcaltons were pre-mature and should be 
rejected on that score alone, but the said plea did not find favour with 
the Tribunal and the Tribunal was of the view that the stay applications 
filed before the Tribunal were maintainable. The aforesaid submission, 
in my view, has sufRclent force and deserves to be accepted, in view of 
the facts stated above, the learned counsel for the petitioner urged that 
the impugned order passed by the Tribunal directing the petitioner to 
deposit 25% of the Impugned tax is arbitrary, erroneous, based on conjectures 
and surmises and cannot be sustained in the eyes of law. 

3. The next and most important limb of the argument of the learned counsel 
for the petitioner is that in view of the Instruciion No. 96 (F. No. 1/6/ 
69 (-ITCC) dated 21-8-1969. the recovery of the total amount should have 
been stayed. The aforesaid instructions were issued by the Central Board 
of Direct Taxes on the basis of a Speech made by the than Deputy Prime 
Minister which runs as under 

‘.where the income determined on assessment was substantially 

higher than the returned Income, say. twice the latter amount or more, 
the collection of the (ax In dispute should be held in abeyance till 
the decision of (lie appeals, provided there were no lapses on the part 
of the asscssec." 

4. Counsel for (he petidoner further submitted that the aforesaid Instruc¬ 
tions arc binding on all llie Authorities exercising powers under the (axing 
statutes. In order to test the correctness of the afbrcsaid contention of 
the learned counsel for the petitioner-asscssee, the first question which 
requires consideration Is as to what is the nature of the said Instructions * 
and whether it Is binding on ail (he aulhorllles cucerclslng powers under 
the taxing sinlules ? In support of his contention, learned counsel for 
the pctllioner placed reliance on a decision of Division Bench of Kerala 
High Court rendered In the rase of Commissioner ojIncome-lax us. Pitnalur 
Paper Mills Lid. ITR Vol. 170 1988 page 37. The perusal of the aforesaid 
decision reveals that the income-tax Officer allowed the claim of Ihc 
asse.ssce for extra shift allowance on machinery in its entirety, the 
Commissioner in exercise of his powers of revision under Section 263 of 
the income-tax Act, 1961, held that extra shift allowance could be allowed 
only In respect of such machinery as had worked during the previous year 
relevant to the assessment year and directed the Income-lax OfUcer to 
make a fresh assessment. On appeal to (heTribunal, the asscssee contended 
that the Income-tax Ofllccr was Justified in granting extra shift allowance 
on the entire machinery In view of the circular of the CBDT, F. No. 10/ 
83/63-ITA (II). dated 28-9-1970 which was binding on all the officers of 
the Department. The Tribunal dCcepted the contention of (he assessee and 
allowed the appeal of the assessee. On a reference, the Revenue contended 
that the circular Issued by the Board was only an administrative direction 
which would not bind the Department and it could not be given effect 
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to since it went beyond, and deviated from the terms of the statute. The 
said contention of the Revenue did not Hnd favour with the Division Bench 
of Kerala High Court and it was held that the Appellate Tribunal was 
Justtfled in giving elTect to the circular and that no error was committed 
by the Income-tax Officer In the assessment order passed by him in the 
matter of allowing extra shift allowance on the entire machinery. The next 
case on which, counsel placed reliance Is ihedeclsion of this Court rendered 
by the Division Bench consisting Honlile the than Chief Justice J.S. Verma 
and M.C. Jain J. In the case of Commissioner qfWeallli-tax vs. Sonwarmol 
Shtvkumar : ITR Vol. 171 1988 page 377. The Division Bench has held 
that the Income-tax as well as the Wealth-tax Departments are bound to 
follow the Circular issued by the Central Board of Direct Taxes. Counsel 
also places reliance on the judgment of Madhya Pradesh High Court 
rendered by the Division Bench in the case of Jalkishan Copikishan and 
sons and ors. us. Commissioner of Income Tax and Ors.: ITR Vol. 178 1989 
page 481, in which It was held that Circulars issued by the Central Board 
of Direct Taxes are binding on all officers of the Income-tax Department. 
Benevolent circulars are in the nature of adininisirative relief and they 
assist the assessee. Not only this, (he learned counsel contended that even 
If the Circulars are placed before the High Court for the first time during 
the course of hearing, the petitioner is entitled to Ihe benefit of the same 
in spite of the fact that the same were not placed before the Tribunal, 
but In the Instant case It is not so Inasmuch as the cases, in support 
of the said contention were cited before the Tribunal were placed before 
the Tribunal which have been referred to in the Impugned order passed 
by the Tribunal. The learned counsel for the petitioner also places reliance 
on a Judgment of the Division Bench of the Apex Court rendered in the 
case of K.P. Van/hese vs. Income Tax Officer, Emakvlam and another ;ITR 
Vol. 131 1S81 page 597, in which the Apex Court had taken a view that 
Circulars of Central Board of Direct Taxes dated 7-7-1964 and 14-1 -1974 
are binding on (he Uepartment. Therefore, in view of (he law laid down 
by the Apex Court, Kerala High Court. Madhya Pradesh High Courts and 
this Court, this proposition cannot be disputed that the Circulars Issued 
by the Central Board of Direct Taxes are binding on the authorities 
exercising powers under the taxing statute and have sufllcient force of 
law. 

5. The other question which requires determination by this court is whether 
the Instruction No. 96 dated 21 -8-69 on which the petit loner places reliance 
is appliable in the facts of the case ? From the perusal of the aforesaid 
Instruction, It is clear that where the income determined on assessment 
was substantially higher than the returned Income, twice the latter amount 
or more, the collection of the tax In dispute should be held in abeyance 
till the decision of the appeals. It cannot be disputed in the present case 
that the income of the petitioner which was determined by the Authority 
was much more than twice the returned income. In support of his 
contention counsel placed reliance on a Judgment of Allahabad High Court 
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In the case of Mrs. R. Manl Coyal us. Commissioner qf Income Tax and Anr. 
ITR Vol. 217 part 6 5th February 1996 page 641 wherein, it was held 
that if the income determined on asaessment is substantially greater than 
the returned Income and if appeal is flled, the recovery should be stayed 
till the disposal of appeal. I have perused the aforesaid Judgment of 
Allahabad High Court in which the observations made by the than Deputy 
Prime Minister have been quoted and placing reliance on the same the 
recovery of the impugned tax has been stayed till the disposal of appeals. 
The observations made by the then Deputy Prime Minister regarding 
Instruction No. 96 dated 21-8-1969 has already been quoted hereinabove. 
The learned counsel for the petitioner further placed reliance on a Judgment 
of Punjab & Haryana High Court rendered by the Division Bench in the 
case of Sat Pol us. Income Tax Appellate TVlbunal and Ors. :ITR Vol. 217 
part 3 15th January 1996 page 317 wherein, it was held by the Division 
Bench of Punjab & Haryana High Court that pending disposal of appeal 
the recovery of the Impugned tax must remain stayed. The learned counsel 
for the petitioner contended that though the said case was cited before 
the Tiib.unal, but the Tribunal committed an error in not relying on the 
same. He further contended that though the Tribunal had mentioned in 
its Judgment about the said decision, but has not given any reason as 
to why the said decision of Punjab & Haryana High Court is not applicable 
In the facts of the case. The lelevant portion of the order of the Tribunal 
reads as under : 

The Punjab & Haryana High Court In the case of Satpal. 217-n'R- 

317 has observed that where the appeal of the petitioner was pending 

before the Appellate Tribunal, recovery of penalty must be stayed.* 

6 . A perusal of the aforesaid portion of the order of the Trtbunal indicates 
that the Tribunal has noticed the Judgment of the Punjab & Haryana High 
Court, but has not assigned any reason whatsoever as to why the aforesaid 
Judgment of P & H High Court is not applicable in the facts of the case. 
The learned counsel for the petitioner urged that catena of Judgments 
rendered by Kerala High Court, Madhya Pradesh High Court and Division 
Bench of this Court were cited before the Tribunal, but the Tribunal 
committed an error In not considering those Judgments and ignoring law 
laid down by the Apex Court and various other High Courts, acted illegally 
in not slaying the recovery of entire impugned tax. The said contention 
of the learned counsel for the petitioner appears to be convincing. In view 
of the said fact, I have no hesitation In holding that the Trtbunal has not 
applied its mind In a proper perspective and has ignored the decisions 
of various High Courts cited by the petitioner before It. 

7. After giving my thoughtful consideration to the submissions made by 
the learned counsel for the petitioner and after careful perusal of the 
materials on record and also alter applying the law laid down by the Apex 
Court' as well as catena of decisions of various High Courts including 
Division Bench of this Court. I am of the opinion that petitioner has made 
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out a case for staying the entire Impugned tax involved in appeals which 
are pending before the Income Tax Appellate IVibunal. Jaipur the respon¬ 
dent No. 1 till (he disposal of appeals. 

8 . For the reasons stated above. I direct that (he recovery of the entire 
Impugned (ax Involved In all the appeals pending before (he Tribunal should 
remain stayed till the disposal of the appeals and the petitioner should 
not be forced to deposit 25% of the Impugned tax. I am of the opinion 
that in view of the order dated 11 -6-1993 passed by this Court (he Interest 
of the Revenue is fully secured. I further direct that hearing of appeals 
should not be adjourned on the ground that condition for deposit of 25% 
of impugned tax has not been complied with by the petitioner. Since the 
Tribunal has already flxed the appeals for hearing In the second week 
of May 1996. It is not considered proper to Issue fresh directions; however. 
1 am conlldenl that appeals would be heard in the second week of May 
1996 and shall be decided finally at the earliest. The petitioner Is also 
directed to cooperate In llnal disposal of appeals pending before the 
Tribunal. 

With (he directions given above, the writ petition stands llndlly disposed 
of at the admission stage itself. 


(1996) 134 Taxation 536 (Raj.) 

IN THE HIGH COUlTr OF RAJASTHAN 
(Before Hontile Justice Mr. M.A.A. Khan & 

Hon'ble Justice Mr. M.P. Singh) 

D.B.I.T. Reference No. 28/1984 

Commissioner of Income-tax 

▼s. 

M/s Lncky Minerals Pvt. Ltd. 

For the Appellant 0.8. Bapna 

For the Respondent C.K. Qarg 

Decided on 27-2-1996 

INDUSTRIAL UNDERTAKING — Assessee engaged in mining of lime 
stone and marble blocks — Excavating marble — Marketable blocks 
ent and aixed before sale—Assessee claiming to be industrial undertaking 
and also relief u/s 80HH — Held, business of the assessee did not 
amount to induatrlal undertaking — Not entitled to relief n/s 80HH. 

Income-tax Act. 1961 — Section 80HH. 

FACTS 

The assessee had business of mining of lime stones and marble blocks and 
therefrom cutting and sizing the same before being sold in the market. The 
assessee claimed itself to be an industrial undertaking for the purpose of 
section aOHH of the Act. The ITO did not accept the same, as according 
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to him the assessee was not engaged in mani{facture or production of goods. 
The err (A), however, accepted the ciaUn of the assessee and allowed the 
appeal. The Tribunal on appeal by the revenue sustained the order of the 

cnu). 

DECISION 

On the facto found by the Tribunal It to dlfHcult for us to opine that the 
activities being carried on by the assessee company Involve any manu¬ 
facturing process or activity. The meaning of the word 'manufacturing' 
in the context of the language of section 80HH is, therefore, required to 
be construed in the popular ■sense In which it is commonly understood 
by the people. The generally prevalent test Is whether the article produced 
is regarded in the trade, by those who deal in it. as distinct In identity 
from the commodity Involved in its manufacture. It is only when the change, 
or series of changes, takes the commodity to the point where commercially 
It can no longer be regarded as the original commodity but, instead, is 
recognised as a new and distinct article that a manufacture can be said 
to take place. Where there is no essential difference in identity between 
the original commodity and the processed article it is not possible to say 
that one commodity has been consumed tn the manufacture of another. 
Although it has undergone a degree of processing, it must be regarded 
as still retaining its original Identity. Manufacture Implies a change, but 
every change In the raw material is not manufacture although every change 
of an article is the result of treatment. labour or manipulation. In order 
to make a change to 'manufacture' something more is necessary and that 
something more is such transformation of a production as brings into 
existence a new and different article having distinct name, character or 
uses. 'Manufacture' implies a change but every change is not 'manufacture' 
although every change in the article Is the result of the treatment, labour 
and manipulation. To bring about the change qualifying as manufacture 
something more ts necessary and that something is transformation l.e. 
a new and dilTerenl article, having a distinct name, character or use, must 
emerge. We conclude that although at some point processing and 
manufacturing will merge, but where the commodity retains a continuing 
substantial identity through the processing stage we cannot say that it 
has been manufactured. It was accordingly held that the Tribunal was 
not Justified in holding that business activity of the assessee is in the 
nature of manufacturing or production. It was further held that the 
assessee company was not entitled for relief u/s 80HH of the Act. 

• Cases referred to : 

1. err vs. M.R. Copal 50 ITR 598 (Mad) 

2. C.T.O. us. Bikaner Gypsum Ltd. 61 STC 264 (Raj.) 

3. CWT vs. Jugdish Sekhar (1987) 76 ITR 558 (Pat.) 

4. err vs. S.L. Agarwala A Co. (1992) 106 Taxation 375; 197 ITR 239 
(Orl.) 
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6 . AdUua MOis Ud. us. Union of India AIR 1988 8C 2237 
6 . Empire Industries Ltd. vs. Union of India 1962 *1TR 846 

FnU text of ths Judgmoat is glvoa below : 

jUDQMsnrr 

(M.A.A. Ehan. J.J . 

The Income Tax Appellate Tribunal (Jaipur Bench) (herelnaAer referred 
to as ‘the Appellate Tribunal) has. at the Instance of Revenge, referred 
to this Court, under Section 256(1) of the Income Tax Act 19&1 (for short 
‘the Act*) the following question of law for Its oplnion;- 

“Whether on the facts and In the circumstances of the case, the Tribunal 

was justified In holding that business activity pf the assessee Is clearly 

In the nature of manufacturing or production and. therefore. It Is 

entitled for relief u/a 80HH of the I.T. Act. 1961*. 

^ \ 

The facta stated by the Appellate Tribunal are these 

“The assessee had business of mining of llme^stones and marble blocks 
and thereaAer cutting and sizing the same before being sold In the 
market. The assessee claimed Itself to be an Industrial undertaking 
for the purpose of Section 80HH of the I.T. Act. The ITO did not accept 
the same as according to him, the assessee was not engaged in 
manufacture or production of goods. The CIT (Appeals), however, 
accepted the claim of the assessee and allowed the appeal. The Appellate 
Tribunal on appeal by the Revenue sustained the order of the CIT 
(Appeals) following an earlier decision of the Bench In the case of the 
assessee Itself for the assessment year 1978-79 In ITA Nos. 1492 and 
1493 dated 25-7-1990.* 

Mr. G.S. Bapna. the learned counsel for the Department urged that the 
assessee Company was engaged In the business of excavating the lime 
stone and marble blocks and then selling the marble slabs after cutting 
them Into marble slabs by sawing. It was submitted that the activities, 
being carried bn 1^ the araessee-Company. do not Involve any manufac¬ 
turing pibcess and therefore, it was not entitled to deduction under Section 
80HH of the Act. In support of his arguments Mr. Bapna relied upon the 
decision of this Court In the case of Polar Marmo Agglomerates Ltd. vs. 
Union of India 1994 (72) E.L.T. 536 (Raj.) and Supreme Court decision 
In the case of C.I.T. us. S.C. Budharaja A Co. 1994 (1) SSC 280. 

Mr. C.K. Garg, the learned counsel for the assessee-Company on the other 
hand submitted that the activities being carried on by the assessee- 
company Involve conversion of boulders Into marble slabs/dles/rodles and 
such activities do amount to manufacturing activity within the meantr^ 
of the term used In Sec. 80HH. In this behalf Mr. Carg heavily relied up i 
tire decision of this Court In the case of assessee's Sister Concern 
M/s, Best Chem ft Limestone industijes Pvt -Ltd., Slkar in D.B^t.T 
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Reference No. 116/81 decided on December. 8, 1993. Reliance was also 
placed on Madras High Court decision in the case of CiT us. M.R. C<yKi( 
50 ITR 598, this Court's decision in C.T.O. vs. Bikcmer Gypsum Lid,, (61 
STC 264). Patna High Court's decision in CWT os. Jtigdish Sekhar (1987) 
76 ITR 558, Orissa High Court decision in CIT us. S.L. Agarwala & Co. 
(1992) 197 ITR 239 and Supreme Court decision In Adilya Mills Ltd. us. 
Unkm of India AIR 1988 S.C. 2237. 

We have carefully considered the facts of the case, as found 1^ the Appellate 
Tribunal and thoughtfully gone through the cases cited by the learned 
counsel for the parties before us. On the facts found by the Tribunal it 
is dinicult for us to opine that the activities being carried on by the 
assessee-Company involve any manufacturing process or activity. 

The relevant part of Section 80HM as it stood at the relevant time, runs 
as under 

‘Sec. 80HH. (1) Where the gross total Income of an assessee Includes 
any profits and gains derived from an industrial undertaking, or the 
business of a hotel in which this Section applies, there shall in 
accordance with and subject to the provisions of this section, be allowed 
in computing the total income of the assessee. a deduction from such 
profits and gains of an amount equal to twenty per cent thereof. 

(2) This section applies In any Industrial undertaking which fulfils all 
the following conditions, namety :• 

(11 It has begun or begins to manufacture or produce articles after 31st 
day of December. 1970 (before the 1st day of April. 1990) in any 
backward area ; 

(ii) it is not formed by (he splitting up or the reconsti uctlon of a business 
already In existence In any backward area. 

Provided that this condition shall not apply In respect of any Industrial 
undertaking which is formed as a result of the re-establishment, 
reconstruction or revival by the assessee of the business of any such 
Industrial undertaking as is referred to In Section 33B. In the circum¬ 
stances and within the period specified In that Section. 

(ill) It is not formed by the transfer to a new business of machinery 
or plant previously used for any purpose in any backward area: 

(iv) it employs ten or more workers in a manufacturing process carried 
on with the aid of power or employs twenty or more workers in a 
manufacturing prot:ess carried on without the aid of power.* 

It Is true that Section 80HH was brought on the Statute book to encourage 
establishment of industrial undertakings In backward areas for the reason 
that such establishment leads to development of that area besides providing 
employment and. therefore, a liberal interpretation which advances the 
purpose.and object under^ng the provision may be adopted. But as was 
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ot^rved by the Supreme Court in CIT va. Budhrqfa's case (supra), the 
said principle cannot, however, be carried to the extent of doing violence 
to the plain and simple language used In the enactment. It would not be 
reasonOble or permissible for the Court to re-write the Section or substitute 
words of its own.for actual words employed by the legislature in. the name 
of giving effect of the supposed underlying object. After‘all the underlying 
cibject of any provision has to be gathered on a reasonable Interpretation 
of the language employed by the legislature. 

It is thus well settled that while dealing with the articles used for business 
purposes a term la required to be Interpreted in purely commercial sense. 

It should not be interpreted in any technical sense..The meaning of the - 
word 'manufacture'. In the context of the language of Section 80HH is. 
therefore, required to be construed in the popular sense in which it is 
commonly understood by the people. 

In the case of Deputy C.S.T. vs. Pto Food Packers 1980 Suppl. SCC 174. 
the Supreme Court considered the meaning of the word ‘‘manufacture* 
sdth reference to several decisions and stated the test in the following 
words 

'There are several criteria for determining whether a commodity is 
consumed in the manufacture of another. The generally prevalent test 
is whether the article produced is regarded in the trade, by those who 
deal In It, as distinct in Identity from the commodity involved in its 
manufacture. CommoAly manufacture is the end result of one or more 
processes through which the original commodity is made to pass. The 
nature and extent of processing may vaiy from one case to another, 
and indeed there may be several stages of processing and perhaps 
a dillmnt kind of processing at each stage. With each process sulfered, 
the original commodity experiences a change. But it is only when the 
change, or series of changes, takes the commodity to the point where 
commercially it can no longer be regarded as the original commodity 
but, instead, is recognized as a newand distinct article that a manufacture 
can be said to taioe place. Where there Is no essential difference in 
Identity between the original commodity and the processed article it 
is not possible to say that one commodity has been consumed in the 
manufacture of another. Although it has undergone a degree of (Mocesslng, 
it must be regarded as still retaining its original identity.’ 

The Supreme Court had spoken almost in the same words in the case 
of Union of India us. Delhi Cloth and General Mills, 1977 ELT (J) 199 where 
it was ob-^erved that manufacture implies a change, but eve'ry change in 
the raw-material is npt manufacture although every chaitge of an article 
is the result of treatment, labour or manipulation. In order to make a 
change amount to ‘manufacture' something more is necessary and that 
something more is such transformation of a production as brings into 
existence a new and dlfTerent article having distinct name, characUx or 
uses. The same view was mqireMcd Irf the case of South Bihar Sugar Mills 
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us. Union of India 1978 ELT(J) 3. where It was observed that if a new 
substance known to the market emerges, this will amotint to manufacture. 
In the case of Empire Industries Ltd. vs. Union of India 1962 ITR. 846, 
it was observed by the Supreme Court that to constitute manufacture, 
it is not necessary that one should absolutely make out a new thing because 
it is well settled that one cannot abaolutely make a thing by hand In the 
sense that nobody can create matter by hand. It is the transformation 
of one matter into something else which would amount to manufacture. 
It is a question of degree that something else is a dilTerent commercial 
commodity having its distinct character, use and name and commercially 
known as such. In otherwords, if by application of labour and skill the 
commodity is transformed to the extent that it is commercially known 
diiTerently It will suiTlce to say that manufacture has taken place. The 
moment there is a transformation into new commodity having its own 
character, use and name whether as a result of one process or several 
processes, ‘manufacture* lakes place. 

The above discussion leads us to hold that ‘manufacture* implies a change, 
but as cautioned by the Supreme Court, every change is not ‘manufacture’ 
although every change in the article is the result of the treatment, labour 
and manipulation. To bring about the change qualifying as manufacture 
something more is necessary and that something Is transformation i.e. 
a new and different article, having a distinct name, character or use, must 
emerge. This view of ours, we think, is in coriformiiy with the views 
expressiMl by this Court In the case of Polar Marmo Agglomerates Ltd. 1994 
(73) ELT 536 (Raj.) In that case, the question Involved was whether 
conversion of agglomerated marble block into agglomerated marble slabs/ 
tiles amounted to ‘manufacture* or not. The Court considered this question 
in great detail and Anally, making reference to number of decisions of 
this Court in dilTerent cases, held as under in para 16 of the 
decision 

‘16. ‘It has been held in the following decisions of this Court that 
conversion of marble blocks Into marble slabs/tiles by sawing does 
not Involve manufacturing process : 

1. D.B. Civil Writ Petition No. 1654/82 — M/s. Amrut sheele & Anr. 
us. Union qf India and Ors. decided on 22-7-1987. 

2. D.B. Civil Writ Petitloii No. 869/92 M/s. Jain Marbles & Anr. vs. 
Union of India A Ors. decided on 126-5-1988. 

3. S.B. Civil Writ Petition No. 133/83, M/s. Kasat Enterprises and Anr. 
vs. Unixsi of India and Ors. decided on 7-11-1990, and 

4. S.B. Civil Writ PeUUon No. 494/85, M/s. J.S. Marbles A Anr. us. 
Union of India and Ors, decided on 10-7-1900. 

Similar has been taken in Collector of Central Excise. Jaipur vs. Fine 
Marbles and Minerbls Pvt. Lid. Makrana. 1985 (22) ELT 128. 
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Sangmermer India Put LUL, vs. Collector Central Excise, 1980 (42) BLT 
725 (Tribunal). Associated stone Industries (Kota) Ltd. us. Collector qf 
Central Excise, 1902 (60) ELT 636. It is mentioned In Associated Stone 
Industries (Kota) Lid. vs. Collector ojCentral Excise, 1992 (60) ELT 639. 
para 3. that the Revenue Died Appeal against the order given in Collector 
qf entral Excise vs. Fine Marbles. 1985 (2) ELT 128 and the Hon'ble 
Supreme Court dismissed it. Similar will be the position for the 
conversion of Agglomerated Marble Blocks into Agglomerated Marble 
Slabs/Tiles.' 

Following and borrowing the language from Deputy Commissioner of Sales 
Tax vs. Pio Food Packer (supra), we conclude that although at some point 
processing and manufacturing will merge, but where the commodity retains 
a continuing substantial identity through the processing stage we cannot 
say thal it has been manqfactured. (Emphasis supplied). We And the same 
position in the Instant case. We have stated in extenso, the facts found 
by the Appellate Tribunal. Those facts that the activities of the aasessee- 
Company consist of excavating Lime Stone and Marble boulders and after 
cutting the boulders into slabs, selling them. After cutting the boulders 
into slabs, may be with the aid of machinery, the original commodity retains 
a continuing substantial Identity through the processing stage, carried 
out by the assessee-Company, it has not been found by the Tribunal, as 
was unsuccessfully tried by Mr: Carg to assert, thal the assessee Company 
converts the boulders Into powder, chips or any other article commercially 
known by another name and used as a different article. On such facts, 
as are stated by the Appellate Tribunal to us. we opine that the activities 
carried on by the assessee-Company did not amount to manufacture and, 
therefore, It was not entitled to the beneftl of Section 80HH of the Act. 

The cases relied upon by Mr. Carg are. in our opinion, distinguishable 
on facts. In the case of CIT us. M/s. Best Chain A Lime Stone Industries 
Put. Ltd. (supra) the assessee was found engaged In the business of 
extracting lime atone and Its sale either as such or after converting It into 
lime and lime dust or concrete by stone crusher. Such are not found to 
be the facts In the case before us. 

In the Madras case, the process employed in converting boulders Into small 
stones, i.e, chips of various sizes, with the aid of machinery, was held 
to be manufacturing activity. A totally dtncrenl article known as chips 
and used as such was brought into existence by the activity of the assessee 
in that case. Obviously such are not the facts in our case. 

In the case of State of Cufarat us. Oil and Natural Cos Commission from 
extracting the oil till purifying it and passing it over to the reftneries for 
further refinement was a well knit and integrated activity and was. we 
say so with great respect, rightly considered to be an activity of manu¬ 
facturing. But such are not the facts in the present case. 

In the case of CTO vs. Bikaner Cypsum ua. tsupra) the activiiy oi excavation 
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of 03 ^inn from the fround was nbt considered to be s rnsnufacturinf 
activity. With respect we endorse the same view. 

In the case of CWT ua. JagdiMh Stngh Sekhar (supra) the Patna High Court 
considered the unearthing of boulders and then crushing (hem Into small 
pieces as amounting to manufacturing activity. The crushing activity Is 
diflerent from that of cutting activity. The crushing actlvlty.resulta In loss 
of the Identity of the original article and brings into existence a new. 
diflerent and distinct article. Such are not the facts In the case before 
us. Herein, the marble atones did not loose Its original Identity by simply 
undergoing the process of cutting into slabs. 

In the case of CfT us. S.L Agarwala & Com., the activity of breaking up 
of huge iron Ingots Into small pieces, which were diflerent and distinct 
commercial commodity was considered to be manufacturing activity. The 
facts of that case are clearly distinguishable from those before us. 

In Adltya Mills Ltd.'s case (supra) doubling together of two plies of polyester 
spun yard and one ply of Rayon Fllment yam resulting In a different yam 
and In the case of Union qf India A Another ua. Delhi Cloth A General Mills 
Co. Ltd. (supra) the activity of manufacturing of hydrogenerated oil known 
as Vanspati from the raw materials bringing Into existence altogether 
diflerent commmlal commodity were considered as amounting to 
‘‘manufacturing*. Obviously such are not the facts In the case before us. 

To sum up, we answer the question, referred to us, In the negative l.e. 
for the Revenue and against the assessee. We accordingly hold that the 
Tribunal was not Justllled In holding that business activity of the assessee 
Is In the nature of manufacturing or production. We further hold that the 
assessec-Company was not entitled for relief under Section 80HH of the 
Act. Let the record of the Tribunal be returned alongwlth our above opinion 
for necessary action according to law. 


(1990) 134 Tantloa M3 (RitJ.) 

IN THE HIGH COURT OF RAJASTHAN 
(Before Hon'ble Justice Mr. M.A.A. Khan & 

Hon'ble Justice Mr. V.K. Slngbal) 

CommlMloner of Inconie*Uuc 

▼s. 

Prakash Chaad Dhadda 

For the ^pellant K.8. Oopta 

For the Respondent R.M. Raaka 

Decided on 127-3-1996 

CAPITAL OAOfS As s esse e dlsolosiag prsoloos stones andsr Velna' 

taiy IHsclosnre Scheme — Preelous stones ooatrlbnted as capital of 
the aseeseee — ITO taxed it as income from other sooroee — CIT(A) 
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sat asMa tha aaaasamant —Bald, eaatributloa af ataaas towards 
eapUal not a capital asaat — No capital gala obargaablo. 

Income-tax Act. 1961 — Section 2(1.4)(i)> 

rACTS * DBCniON 

The assessee made a disclosure of his concealed income in the form of 
precious stones under Voluntaiy Disclosure Scheme. 1975. He added the 
market value as on the date of dlsclosui;e. The assessee however credited 
a sum of Rs. 56.000/- to his capital account. The ITO observed that these 
disclosures have already been accounted for in the A.Y. 1977-78. The 
amount was assessed as Income from other sources. crHA) set aside the 
assessment. The Tribunal, however, found that there Is no transfer of 
capital asset and the case of the assessee was covered by exclusion under 
clause (I) of sub-section (14) of section 2 and no capital gain arose. The 
Hon'ble Court referred to the judgment in the case of Rajmal ChordUi vs. 
CIT (127 Taxation 223 (R^.) and held that no capital gain could be levied. 

Case referred to t- 

Rqfnol Chordta us. CIT, 127 Taxation 223. 215 ITR 52 (Raj.) 

Full text of the Judgment Is given below : 

JUDGMENT 

The Income-tax Appellate Tribunal vide lls order daled 7-12-1983 has 
referred the following question of law arising out of the Tribunal's order 
dated 14-3-1983 under section 256(1) of the Income-tax Act, 1961 In 
respect of the assessment year 1978-79 ; 

“Whether on the facts and In the circumstances of the case the Tribunal 
was justlfled in holding that precious stones declared under the 
Voluntary Disclosure Scheme, 1975, were not a capital assets and no 
capital gain arose to the assessee in view of exception provided by 
section 2(14)(i) of the I.T. Act. 1961'? 

2. The facts of the case are that the assessee made a disclosure of his 
conceal<.‘d income in the form of the precious stones under Voluntary 
Disclosure Scheme, 1975 and that part of the precious stones out of the 
stock disclosed worth Rs. 21,168/- and Rs. 1.272/- had been contributed 
towards capital on 10-11-77 relevant to the assessment year 1978-79 in 
the firm M/s Jus Gems on the market value. Thus, against the book value 
of the stock of Rs. 21,168/- and Rs. 1,272/- the market value w^ taken 
at Rs. 58,800/- and Rs. 2,544/-re8pectively at the time of contrl^tlon 
and the assessee's capital account was credited by these two aijwunts 
aggregating to Rs. 61,344/-. The ITO-A Ward Jaipur while finalising the 
assessment said that the amount declared in the discldirare had dBrtfkdy 
been accounted for the assessment year 1977-78. It has not been edfiib- 
llshed as to whether the assessee had any amount surplus from the 
disclosure to be introduced this year. It was found that the assessee had 
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introduced the capital declared in the dlacloaure capRtd of Rd:'49.950 and 
goods contributed as capital of Ra. 28.992/- and disclosure capital In the 
Dhadda & Co. of Rs. 23<999/-. The ITO Iherefcne observed that these 
disclosures have already been accounted for In the assessment year 

1977- 78. The amount vras assessMl as income from other sources. 

3. In the appeal before the CTT, the assessment was set aside and the 
no was directed to computer the Income taking into consideration certain 
statements and stock'as alleged by the petitioner. The assessee preferred 
a second appeal before the Income-tax Appellate Tribunal and the said 
Tribunal found that there is no transferof capital assets within the meaning 
of sec. 34 and the case of the assessee is covered by exclusion clause 
(i) of sub-sec. (14) of sec. 2 and no capital gain arises. It was also observed 
that the assessee had filed copies of the assessment orders from 
1961-63 to 1966-67 from which it Is evident that he was In possession 
of the precious stones representing his stock in trade for which the 
disclosure was made and which were contributed towards capital by the 
assessee In the firm M/a Jus Gems In the assessment years 1^77-78 and 

1978- 79. The Tribunal has also taken into consideration that the assessee 
was a dealer of the precious stones and he made the disclosure, and out 
of the stock so .disclosed he mad^ihe contribution of some of the stock 
in trade. The stock so disclosed represented the stock which was con¬ 
tributed in the firm M/s Jus Gems. 

4. Learned counsel for the respondents relied upon the decision given by 
this court in the case Rajmal Chordia us. Commissioner oj Income-tax, 215 
ITR 52 where in the similar circumstances. It was held by this court that 
where some cut-emeralds were contributed as capital in a firm by the 
assessee and no capital gain tax could be levied on K. it was observed 
that it has not been found that the firm Is not genuine, or that the transfer 
of assets to the firm by a partner does not represent genuine intention 
to contribute the share capital of the firm or capital has been contributed 
by the partner to reduce the tax and is merely a device. Under Section 
2(14)(i) 'capital asset' means property of any kind held by an assessee 
whether or not connected with his business or profession, but does not 
Include (I) any stock-m-trade, consumable stores or raw materials held 
for the purpose of his business or profession. 

5. Following the decision given In the case of Rajmal Chordia (supra) we 
are of the opinion that the Tribunal was Justlfled in holding that precious 
stones declared under the 'Voluntary Disclosure Scheme, 1975 were mot 
a capital assets and no capital gain arose to the assessee in view of 
exception provided by section 2(14)(l) of the Income-tax Act, 1961. 

6. Consequently, the Reference Is answered In favour of the assessee and 
against the Revenue. 
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IN THE HIGH COURT OF MAOHYA PRADESH 
(Before Honlile Justice Mr. A.R. Tlwarl & 

Hon'ble Justice Mr. N.K. Jain) 

M.C.C. No. 41/93 

CommlMloner of Ineom«>t«s. Bhopal 

Mohanlal Mlshillal Sc Bona. Indore 
For the ^pllcant D.D. Vyaa 

For the Respondent Sethi. 

Decided on 24-2-1996 

BUSIHBSS BXCPBNDITVRE — Triboaal holding Mandl fee not eerered 
by Section 43B — Also holding amended pfovlslons of section 4^3 
appllesble for A.Ts. XMS-86 and X08S-87 — Held, the amendment 
retrospective and Mandl Pee not Covered by Section 43B. 

Income-tax Act, 1961 — Section 43B. 

PACTS * DECISION 

The A.Y. involved is 1986-87. The assessee did not deposit Mandi fee which 
was included by the revenue on the ground that the same was covered 
by provisions of section 43B since the amount was not paid within the 
year. The Hon'ble Tribunal held that Mandi fee was not covered by the 
provisions of section 43B. Amendment to section 43B effective from 
1-4-1988 was also applicable for A.Ys. 1985-86 and 1986-87. The Hon'ble 
Court relied upon the dinerent decisions. On an applicatiort by the revenue, 
it held that in view of different Judgments of this High Court on the issue, 
the applications for reference to High Court filed by the revenue were 
without merit and dismissed. 

Cases rvfarred to: 

1. CfT us. Jagannath Steel Corporatton (1991) 105 Taxation (fV) (Cal); 191 

ITR 676 (Cal) 

2. CfT 05. Polor Fan Industries Ltd, 197 fTR 718 (Cal) 

3. err vs. Chandulal Venichand (1994) 122 Taxation 65 (GuJ): 209 ITR 

7 (Ouj) 

4. err vs. Vtnar Systems Pvt. Ltd. (1993) 203 ITR 756 (Cal) 

5. err vs. Edcons (India) Pvt. Ltd. (1992) 198 ITR 86 (Cal) 

6. CfT 08 . Uohansir^h & Sons (1995) 127 Taxation 235 (MP); 216 ITR .432 

(MP) 

EDITOR’S NOTE 

The Division Bench of Madhya Pradesh High Court, Bhopal Bench, has . 
held that Mandi Fee In not hit by provtsions sec. 43B and also held 
regarding applicability of amended provisions of section 43B to be retro- 
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•pective In the case of CIT. Bhopal va. M/a TOdhehand KamumaL That 
Judgment, therefore, has not been fully reported. 

Full text of the Judgment Is given belewt 

« 

JUDOMBNT 


(A.R. Ttwarl J.) 

These two Misc. Civil Cases are Hied by the Commissioner of Income Tax, 
Bhopal under Section 256(2) of the Income Tbx Act, 1961 (for short ‘the 
Act') seeking direction to the Tribunal to state the cases and refer the 
under noted common questions of law for our opinion. MIsc. Civil Case 
No. 682 of 1992 pertains to the order dated 27-6-1991 passed by the 
Tribunal In ITA No. 1021/lnd/68 and order of refusal dated 15-7-1992 
to refer the case passed on RA No. 364/Ind/91 for Assessment Year 
1986-87 and Misc. Civil Case No. 41 of 1993 pertains to the order da^d 
27-6-1991 passed by the Tribunal In ITA No. 414/Ind/89 and order of 
refusal dated 25-5-1992 to refer the case passed on RA No. 259/Ind/61 
for Assessment Year 1985-86:- 


(1) Whether Mandl fee is a duty u/s 43-B (a) ? 

(2) Whether on the facts and In the circumstances of the case, the 
ITAT was jusllfled In law in holding that the amended provisions 
of section 43-B were applicable to assessment years and 
1986-87' 85-86 when the said amendment was effective from 
1-4-1988? 

2. We have heard Shrl O.D. A^as. learnt counsel for the applicant/ 
department In both these cases and Shrl B.K. Joshl, learned counsel for 
the non-appllcant/assessee In Misc. Civil Case No. 41 of 1993. None 
appeared for the non-appllcant/assessee In Misc. Civil Case No. 682 of 
1992. 


3. Shrl Vyas veiy frankly submitted that the questions as noted above, 
resting on the same grounds have been answered against the applicant/ 
department by common order dated 7-2-1996 passed by this Court in Misc. 
Civil Case No. 432 of 1992 (The Commissioner of Income Tax, Bhopal vs. 
M/s Satpal Vyay Kumar, Indor^ and 19 connected cases. 

4. This Court had also taken the same view as Is taken by the Tribunal 
In Misc. Civil Case No. 665 of 1992 (Commissioner of Income Tax, Bhopal 
us. M/s Dhlrql Kumar A Co., Indore) decided on 3-1-1996 and Misc. Civil 
Case Nos. 514 of 1992 (The Commissioner of Income Tax, Bhepaf vs. M/ 
8 Shree Tea Co., Indore) and several connected Misc. Civil Cases decided 
on 17-1-1996. 

5. Nothing substantial is urged to persuade us to take a different view 
In the matter. 

'6. In U.S. 572 (Nam York vs. United States), Mr. Justice Douglas, In a 
dissenting opinion, expressed thus:- 
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"The former obvioitsljr la not true. The tatter overiooka the fact that 
the power to tax Ughtijr is the power to tax soveiely. The power to tax 
is indeed one of the moat effective forma of regulation.* 

In the case on hand, flrst provlao is intended to ‘regulate’ the course of 
permissible deductions. While deciding this point, amended provision has 
to be kept in focus irrespective of date of its arrival on the statute. This 
then imparts logical retrospective. 

7. In (1991) 1911.T.R. 076 (CIT iM.ShriJaearmalhStaolCorporatlorii; (1992) 
197 I.T.R. 718 (Commlsslonsr of Income-tax, us. Polar Pan Industries Ltd.): 
(1994) 209 I.T.R. 7 (Commissioner qf Income Tax/Chandulal Ventchand): 
(1993) 203 I.T.R. 756 (Commissioner cif Income Tax vs. Vtnar Systems Pvt. 
Ltd.) and (1992) 168 I.T.R. 86 (Commissioner of Income Tax v§. Edcons 
(India) Put. Ltd.) it Is held that the aforesaid provision is ciartncatory and 
explanatory in natpre and is required to be interpreted to have retrospective 
effect. 

8. The (Int proviso is remedial one as the mistake had crept in Section 
43-B and. therefore, it would have retruspective effect from the date when 
Section 43'B was Introduced l.e. &om 1>4-1084. Section 43-B was intro¬ 
duced to curb the practice of some of the tax payers who were not 
discharging the undisputed tax JIabilltles even thou^ they were getting 
deductions by maintaining accounts on mercantile basis. 

9. As regards Mandl fee. the point stands concluded fay the decision 
rendered in (1995) 316I.T.R. 432 (CommissioneroJIneomeTaxvs. Mohanetngh 
and Sons) to the effect that the question is one of fact and is thus not 
a referable question of law. 

10. In view of the aforesaid positton and the decisions, we find that these 
applications are without merit and should suffer the fate of dismissal. 

11. Accordingly we dismiss both these applications with no order as to 
costs. 

12. Counsel fee is. however, fixed at Rs. 750-00 for each side in each case, 
if certified. 

13. Hetnln this order in Misc. Civil Case No. 682 of 1992 and place its 
copy in the connected Misc. Civil Case for ready reference. 
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(1996) 1S4 Tucatien 548 (HP) 

IN THE HIGH COURT MADHYA PRADESH 
(Before Hon'ble Justice Mr. A.R. Tlwarl & 

Hon'ble Justice Mr. N.K. Jain) 

M.C.C. No. 204/91 
Smt. Manoramadevl Acrawal 
▼a. 

Commiaaloner of Wealth>tax 
For the Appellant Naslnln^h 

For the Respondent D.D. Vyas 

Decided on : 8-3-1996 

AMNESTY SCHEME —> Aaseasee filing retnms on 14>8'1686 In response 
to notice n/s 17 for A.Ts. 1977*78 to 1980*81 — 8clf*assesBment tA 
paid — Assessments completed on 31-12*86 — Notice of penalty 
u/s 18(l)(s) and 18(l)(c) Issued —Assessee claiming returns be treated 
as filed under Amnesty Scheme which was valid upto 31*3*86 — 
Revenue refusing assessee's claim alace returns filed in response to 
notice u/s 17 — Held, Amnesty Scheme gave certain concessions and 
revenue having no evidence that disclosure was not voluntary and 
lacking good faith — Assessee's offer bound to be accepted and penalty 
dropped. 

Voluntary Disclosure Scheme 

Board's Circular No. 423 dated 26-6-1985 

Board's Circular Nos. 432 & 441 both dated 15-11-I98B. 

FACTS ft DECISION 

The assessee Is an Individual. Assessee was issued notice u/s 17 to flle 
returns for A.Ys. 1977-78 to 1981-82. The notice was served on 3-3-1986 
and the returns were (lied on 14-3-1986 and assessments were completed 
on 31-3-1986. The WTO Initiated penalty proceedings u/s 18(l)(a) and 
18(l)(c) of the Wealth-tax. Act 1957. The assessee pleaded that since the 
returns were llled on 14-3-1986 and amnesty scheme was open upto 
31-3-1986, she was planning to Die the returns under amnesty scheme 
and in Ihe meantime she received a notice u/s 17 and as such she was 
entitled to the benefit of the amnesty scheme. In view of the amnesty 
scheme, no penalty proceedings u/s 18(l)(a) and 18(l)(c) could be Initiated. 
The Hon'ble Court held that the department had placed no material on 
record to show that the disclosure was not voluntary and was lacking in 
good faith. The object behind the scheme is not induce persons to make 
disclosure and start paying taxes since the assessee has made complete 
disclosure, paid the taxes and fully cooperated with the department, she 
was entitled to the benefit of the amnesty scheme. The reference was 
decided in favour of the assessee. 
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Casas rafansil to: 

1. Kamentsons Pvt. Ltd. vs. CfT (1932) 108 Taxation 419 (Kar); 198 ITR 
543 (Kar) 

2. C/T vs. Hassomal, (1996) 130 Taxation 687 (MP); 217 ITR 636 (MP) 

Full text of tbs Judgment Is'given below: 

JUDGMENT 

(A.R. Tliveut J.) 

At the Instance of the assessee. the Tribunal stated the case and referred 
the undemoted question of law arising out of the orders passed In WTA 
Nos. 93 to 96 and 100 to 104/Ind/89 on the applications registered as 
RA Nos. 19 to 22 and 26 to 30/Ind/90 under Section 27(1) of the Wealth 
Tax Act. 1957 (for short the Act), for our opinion : 

."Whether on the facts and circumstances of the case, the Tribunal 
was Justlfled In holding that the Amnesty scheme did not suspend 
the provisions of the Wealth-tax Act, 1957 and as such there waS no 
pfomissory estoppel against the statute-and the returns of wealth Died 
by the assessee were not voluntary and. therefore, the assessee was 
liable to the penalties under Section 18(l)(a) and 18(ll(c) of the W.T. 
Act, 1957?’ 

2. Briefly stated, the facts of the case are that the assessee is assessed 
as an individual. The years of assessment are 1977-78 to 1980-81 for 
penalties under Section 18(l)(a) of the Act. The assessee was served pith 
a notice under Section 17 of the Act requiring her to file the returns of 
wealth lax for the assessment years 1977-78 to 1981-82 and onwards. 
The notices were served on 3-3-86. The assesses filed the return of income 
on 14-3-86 and paid the self-assessment tax. The assessments for all the 
live years were completed by a consolidated order dated 31-12-86. The 
Wealth Tax omcer initiated penalty proceedings under Section 18(l)(a) 
and 18(l)(c) of the Act. The penalties were levied as particularised )n the 
statement of the case. The assessee contended that the Amnesty Scheme 
was in force till 31-03-86 and she was planning to avail of the scheme 
to - submit the returns. Before this could be done, she received the notice 
under Section 17(1) of the Act. The returns were filed on 14-3-1986. The 
Wealth Tax Ofllcer held that the returns were not liable to be treated as 
voluntary and levied the penalty. The assessee Died the appeals which 
were dismissed by the Deputy Commissioner of Wealth Tax (Annexures 
B/1 and B/2). The assessee then Hied the appeals before the Tribunal. 
She placed reliance on CBDT Circular Nos. 423 dated 26-6-85 and Circular 
No. 432 and 441 dated 15-11*86 and contended that she was entitled 
to obtain the beneflt of the scheme and was thus, not liable to suffer penalty. 
The Tribunal, however, negatiyed the contention and dismissed the appeals. 
Aggrieved, the assessee Died applications under Section 27(1) of the Act 
The Tribunal then, staled the case and referred the aforesaid question 
of law for our opinion. 
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3. We have heard Shrl Nazir Singh, learned counsel for the appllcant- 
assessec and Shrl D.D. vyas. learned counsel for the non-applicant- 
Departnienl. 

4. Following points are not In dlspute- 

a) The Amnesty scheme was In force till 31-3-86. 

b) The returns were filed before expiry of this period. 

c) The assessee paki the tax as found due before the expiry of tl^ls 
scheme. 

d) The notice under Section 17 of the Act was Issued during the 
currency of the scheme. 

e) Penalties were Imposed on the ground of concealment and late 
filing of the returns. 

4. It la not disputed before us that the assessee had the right to obtain 
the benefit of protective umbrella of Amnesty scheme till 31-3-88. The 
contention of the Department Is that as the returns were submitted though 
before expliy of the scheme alter issuance of the notice under, Section 
17 of the Act. the assessee became disentitled to obtain immunity from 
penalties. 

5. The object behind such schemes Is to Induce the persons to make 
disclosures and start paying the taxes without apprehension of facing 
prosecutions and suffering penalties. The undemoted factors are relevant 
In such matters.- 

a) The assessee makes full and true disclosure voluntarily and in 
good faith, before the expiry date of the scheme l.e. 31-03-86. 

b) The assessee pays the tax on the net wealth as disclosed before 
31-3-86. 

c) The assessee co-operates In enquiry relating to his assessment 
of wealth. 

In the Instant case, the Department has placed no material on record to 
show that the disclosure was not voluntary or was lacking In good faith. 
Even when the returns are filed after the notice. It can be legitimately 
contended that the assessee has co-operaled in the enquiry. Hence, the 
condition is fully satisfied. 

6. The counsel for the asses s ee has placed reliance on 106 ITR 543 
fXoreemsdns Pvt. Ltd us. Commissioner qf Income-tax and 217 ITR 636 
fCommlssioner q/* Income-tax us. Hasaomall. We do not see any Justifica¬ 
tion for denying the benefit of the scheme to the assessee who elected 
to nmke full and true dlsclosurs In the hope of getting benefit of the scheme. 

7. The Tribunal, therefore, erred in law In holding that the returns of wealth 
filed by the assesSee were not voluntary and as such, the assessee was 
liable to the penalties. 
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8. Ex-consequerUL we hold that the returns were liable to be treated-as 
voluntaiy and the a ss e ssee was entitled to be given Immunity Trom penalties. 
We. therefore, bifurcate the question as unden- 

a) *Whether. on the laets and circumstances of the case, the Tribunal 
was Justified In holding that the Amnesty scheme did not suspend 
the provisions of the Wealth Tax Act, 1957 and as such there was 
no promissoty estoppel against the statute: and 

b) The returns of wealth filed by the assessee were not voluntary and, 
therefore, the assesses was liable to the penalties u/s 18(t)(a) and 
18(l)(c) of the W.T. Act, 19571 

9. We nnsarer part (a) above. In the amimati^ l.e. In favour of the 
Department and part (b) In the negative l.e. in favour of the assessee. 

10. The quesUon Is answered as noted above. This case Is. thus, disposed 
of In terms Indicated above, but without any orders as to costs. Counsel 
fee for each side Is, however, fixed at Rs. 750/-, If certified. 

11. A copy of this order shall be forwarded to the Tribunal for further 
action as may be necessary under the law. 


(!»»«] 134 Taxation 551 (MP) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Honlile Ag. Chief Justice Mr. A.K. Mathur & 

Hon'ble Justice Mr. S.C. Pandey) 

M.C.C. No. 668 of 1991 
Shrl Prakaah Chaad Nahta, Seoul 
▼a. 

Commigaloner of Income-tax. Jabalpur 
For the Appellant H.S. Shrivastavs 

For the Respondent A. Adhlkart 

Decided on 17-1-1996 

AS8B8SMB1IT — Ssaroh and Selaurs of ofncs and residential premises 
— Kxtra Jewellery foiind and assessed as IneonM of the assesses — 
Appeal dismissed by Trlbnnal — Assesses applying for rectifloatlon 
of the order of Tribunal on the ground that statement of certain parties 
recorded behind his back and not pot to the assessee — Asses s e e 
farther praying lack of opportunity Held, point of lack of oppor¬ 
tunity and not giving an opportimlty to assessee to cross examine 
parties who filed antdavlt could not be raised in an application 
u/a 154. 

Income-tax Act, 1961 — Section 154. 

FACTS * DECISION 

The assess is an Individual and carrying on business of purchase and 
sale of silver ornaments. A search was conducted both at olllce and 
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residence of the assessee and unaccounted slh'f r ornaments and utensils 
were seized and found to be In excess of stock as per books. The amount 
was taxed In the hands of the assessee who preferred an appeal which 
was disinlssefl. The Tribunal also afllrmed the order pf CITtA). Thereafter 
an application was made for rectlllcatlon of the order of Tribunal on the 
ground that statement of one Shrl Mohd. Rashid was recorded on the back 
of the assessee and was considered and subsequent a/Hdavlt filed by Mohd. 
Rashid was not considered. The Hon'ble Court held that the issues raised 
1^ the assessee could not be considered In application for rectification. 
This la not a matter In which the apparent error is Involved but Is a matter 
more of merit and cannot be rectified within the scope of rectification. 
The reference was decided against the assessee. 

Cases referred to: 

1. Mehta Paiikh &. Company vs. CIT 30 ITR 161 (SC) 

2. C. Vasantlal & Company vs. CIT. Bombay CUy, 45 ITR 206 (SC) 

3. Dhdkeswari Cotton MUls Ud. vs. CIT. 26 ITR 775 (SC) 

Full text of the Judgment is given below: 

JUDGMENT 

(A.K. Mathur. Ag. CJ.) 

This Is a reference under Section 256(1) of the Income Tax Act. 1961 at 
the instance of the assessee and following two questions of law have been 
referred by the Tribunal for answer by this Court; 

(1) Whether tn view of the fact that Mohd. Rashid. Proprietor of Mohd. 
Rashtd & Co.. Jabalpur, was not summoned In evidence by the 
income-tax Officer, in spite of the request made by the applicant 
under Section 131, in this behalf there Is Justification In law to 
use the evidence recorded behind the back of the applicant without 
alTording an opportunity to him to cross examine the said Mohd. 
Rashid and drawing an adverse inference? 

(2) Whether the assessment vitiated In law as the lAC assessment 
has not given reasonable opportunity of being heard and failed 
In summoning the witnesses as requested u/s 131 and his failure 
to consider the affidavit of Mohd. Rashid filed alongwith the written 
reply submitted on 31-12-1985? 

2. The assessee is an individual and carries on business of purchase and 
sale of silver ornaments In the name M/s Anil Kumar Sheetal Kumar 
Nahatli. Asearch was held by the Income-tax Department on the residential 
and business premises of the assessee from 13th December 1983 to 17th 
December, 1983. During the search, silver ornaments and utensils were 
seized and were found to be in excess of the stock as per books. After 
Investigation In the assessment proceedings, silver ornaments amounting 
to 125.44 kgs..were held by the Income-tax Ofllcer to remain unexplained 
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and he made an addition of Ra. 3,49,225/- representing the value of this 
property describing the addition to be made under Sec. 69-A of the Income 
Tax Act, 1961. The assessee explained the said silver to have been 
purchased from one Rashid & Company of Jabalpur. The aforesaid 
explanation of the assessee was not accepted. The reason was that at the 
time of search, this silver was not found recorded in any books of account. 
The assessee in his examination under Section 132 (4) of the Act did not 
offer any explanation about the source of acquisition and on enquiry, Mohd. 
Rashid, the alleged proprietor, was found to be a man of very humble means 
and the assessee did not produce him Tor examination. 

3. The Income Tax Assistant Commissioner having made an addition of 
Rs. 3,40,225/- assessed the assessee and assessee priiferred an appeal 
before the CIT (Appeals) who by order dated 16th May 1966 affirmed the 
finding of the Income Tax Assistant Commissioner. Therefore, the assessee 
approached in appeal before the Tribunal and the Tribunal, after consid¬ 
ering the matter in detail, affirmed the order of the CIT (A). Thereafter, 
an application was made for rectifying the order of the Tribunal dated 
11-1-1968.'The Tribunal, after examining the matter, declined the 
rectiflcation. Then an application was made to the Tribunal for referring 
the matter to this Court. Hence, the aforesaid reference ha.* been made 
by the Tribunal before this Court. 

4. Shrl Shrtvastava, kamed counsel for the assessee has submitted that 
the statement of Mohd. Rashid which was recorded in the back of the 
assessee had been considered whereas the subsequent afndavlt filed b>‘ 
Mohd. Rashid showing that he had sold this silver was not taken Into 
consideration: and therefore, the Tribunal should have redtified this error 
In support ^hereof, learned counsel invited our attention to cases of Mehta 
Parikh A Company us. Commissioner of Income Tax (30 ITR 181 SC), C 
Vasantlal and Company vs. Commissioner of Income Tax, Bombay City (45 
ITR 206 SC) and Dhakeswari Codon Mills Ltd. vs. Commissioner of Income 
Tax (26 ITR 776 SC) 

5. We have considered the submissions of the counsel. We do not agree 
with the contention raised by the learned counsel for simple reason thav 
the scope of Sec. 154 of the Act is very limited and it is only the apparen: 
error which can be rectified; but here the arguments of the learned counsel 
for the assessee relates to merits that the Tribunal did not consider the 
aflldavit filed by Mohd. Rashid and only the statement recorded by the 
ITO of Mohd. Rashid was considered. Therefore. It is in breach of principles, 
of natural Justice. True, if statement of any persons has been recorded 
without producing him in the witness box. the authority sho'uld not act 
upon that statement without affording the assessee an Opportunity to 
cross-examine the witness. But that is a matter not of rectmeation. It is 
a matter relating to merits of the. case as to whether (he Tribunal has 
gone wrong in not coiu(derlng the affidavit of Mohd. Rashid and has acted 
upon the statement, of Mohd. Rashid .a^ich was recorded 1^ the ITO. 
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without being permitted to croM-examine by the asMSMe. This la not 
a matter In which an apparent error la Involved; but la a matter more 
of merit and cannot be rectlfled within the acope of rectUlcatlon. In the 
case of T.S. Balaram vs. VoUcart Brothers (82 ITR 50 SC), their Lordahipa 
observed - 

‘A mistake apparent on the record must be an obvious and paterit 
mistake and not something which can be established by a long drawn 
process of reasoning on points on which there may be conceivably two 
opinions. A decision on a debatable point of law is not a mistake 
apparent from the record. 

In the present case, therefore, whether the Tribunal should have acted 
upon the statement of Mohd. Rashid or It should have acled upon the 
subsequent afDdavit filed by Mohd. Rashid In favour of the assessee is 
not without the zone of apparent error on record but Is a matter more 
of merits of the case and Irherefore, beyond the scope Is rectification. 

6. Learned counsel for the assessee invited our attention to the case of 
Mehta Parikh and Company vs. Commissioner oj Income Tax (30 ITR 181 
SC). In that case, aiRdavit was filed by a party and that ailldavlt was not 
controvirrted by the Revenue and the Appellate Assistant Commissioner 
did not accept the alRdavlt and confirmed the order of the (TO. The Ttibunal 
accepted the explanation of the assessee in part. In that context, their 
Lordships observed that no attempt was made the Revenue to cross 
examine the person who had sworn the affidavit. Therefore, their Lordships 
negatived the contention of the revenue not to take (he affidavit Into 
consideration. Therefore, this case Is of no avail to the assessee. Likewise, 
the other two cases cited by the learned counsel are of no avail to the 
assessee In the peculiar circumstances of the case. Hence, this reference 
Is answered against the assessee and In favour of the Revenue. 


(1996) 134 Taxation 554 (MP) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Hon'ble Chief Justice Mr. A.K. Malhur & 

Hon'ble Justice Mr. S.K. Kulshreshtha) 

M.C.C. No. 501/89 

The Perfect Pottery Co. Ltd., Jabalpur 
▼a. 

Commissioner of Income'taz, Jabalpur 

For the Appellant B.L. Nema . 

For the Respondent V.K. Taakhl 

Decided on 8-2'199e 

RECTIFICATION OF IIISTAXE — Aasaasae engaged In manufacture of 
aaaltary plpee — In original asaeoement Investment allowance allowed 
— Investment allewanee withdrawn by recourse to section 154 — 




1996] Ttie Perfect Pottery Co. Ltd.. Jabalpur vs. CIT (M.P.) 


655 


A a ae aaee afltatlng reetlfleatlon not possible since not a mistake 
apparent firam record — Held, aseeesment rightly rectified — Provl' 
slons of eeetlon 154 applicable. 

Income-tax Act. 1961 — Sections 1B4 & 32A(2)(b)(il). 

FACTS 

The aesessee ia engaged In the bustneea qf sanitary pipes and the A.Y. 
tnvolued Is 1678-70. While completlr^ the ordinal assessment the HO 
altowed InuestmentaUowanceqfRs. 1,17,003/-. Having detected themlsiake 
that aasessee teas not a small scale Industry and also manqfacturing 
prohibited items under Xllh Schedule to the l.T. Act Item No. 16, the notice 
for rectlpcatlon was Issued. The assesses agitated the rectification since 
according to the assessee it was not a mistake apparent from record. Tribunal 
coq/lrmed the order ojthe ITO. Being aggrieved, assesseeJUed the reference. 

DECISION 

The Honhle Court found that assessee was not a small scale undertaking 
since it was clear from the depreciation chart of the unit on record that 
the value of the machinery and plant Installed in the unit was worth more 
than Re. 10 lakhs. Further the assessee Is undoubtedly a manufacturer 
of aanltuiy pipes, which was one of the prohibited items under Schedule 
XI of the l.T. Act as per Item 16. Therefore. It was a mistake apparent 
from retmrd and was rightly rectified invoking section 154 of the Act. 
The reference was decided against the assessee. 

Cases referred to: 

T.S. Balaram, ITO, Company Circle IVBombay vs. Volkart Brothers A Others 
(1971) TaxaUon XXXI (1)-241; 82 ITR 50 (SC) 

Full text of the Judgment Is given below: 

JUDGMENT 

(A.K. Afiithur, CM 

This Is an Income-tax reference u/s 256(1) of the Income-tax Act, 1961, 
at the Instance of the assessee and the following questions of law have 
been referred by the TMbunal for answer by this Court; 

*1. Whether, on the facts and circumstances of the case, the Tribunal 
was Justlfled In holding that there was mistake apparent from the 
record rectifiable u/s 154 of the Income-tax Act, 1961? 

2. Whether on the facts and circumstances of the case, the Tribunal 
was Justified in holding that the assessee was.not entitled to 
investment allowance u/s 32-A of the Incomq-tax Act, 1961?* 

2. The assessment year Involved In the present case Is 1978-79. The 
assessee Is a public company. The assessee claimed Investment allowance 
u/s. 32-A of the Income-tax Act, 1961 (for short the Act) of 
Rs. 1.17,003-00attributable tothePerfectSanltaryPlpes. BharatpurUnit. 
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In the original asseasment completed by the I.A.C. (A), on 19-3-1981, the 
said allowance was allowed. Later on. the l.A.C.(A) was of the opinion that 
there was a mistake In allowing the said Investment allowance. The Perfect 
Sanitary Pipes, Bharatpur Unit of the assessee, was engaged In manu¬ 
facturing and production of sanitary wares, which is a prohibited Item 
under XI th Schedule to the Income-taxAct, as Item No. 16. He also observed 
that the assessee was not a small scale Industrial undertaking. Therefore, 
provisions of section 32-A(2)(b)(li) of the Act were not attracted. According 
to the 1.A.C.CA). It was a mistake of law in making allowance of the said 
amount and the mistake was apparent from the record. Therefore, the 
sum of Ks. 1,17,003-00 was debited by the assessee to the profit and loss 
account and was, by mistake, omitted to be disallowed. The I.A.C.(A), by 
Invoking section 154 of the Act. rectified the mistake by disallowing the 
aforesaid allowance by order dated 14-3-1984. 

3. The assessee preferred an appeal before the Appellate Authority which 
took a contrary view and held that section 154 of the Act could not have 
been invoked. The Department took up the matter before the Tribunal 
which found that the Perfect Sanitary Pipes, Bharatpur Unit, was not a 
small scale Industrial undertaking and it was not controverted before it, 
since it was clear from the depreciation chart of the Unit on record that 
the value of the machinery and plant Installed In the Unit was worth more 
than Rs. 10 lacs. The Tribunal further observed that Item No. 16 in the 
Xlth Schedule mentioned “Table ware and Sanitary ware.* The assessee 
Is a manufacturer of sanitary pipes. As such, no Investment allowance 
could b«T allowed and reversed the finding of the Commissioner, Income- 
tax (Appeals). Hence the assessee approached the Tribunal for making 
a reference and the Tribunal has made this reference of the aforesaid two 
questions for answer of this Court. 

4. We have heard learned counsel for the parties and perused the record. 
Shrl Neina, learned counsel for the applicant submitted that this was not 
a case in which mistake Is apparent and It could have been rectified by 
the Authorities u/s 154 of the Act. In support thereof, Shrl Nema invtted 
our attention to the case of T.S. Balaram Income-tax OJJlcer, Company Circle 
[V. Bombay vs. Volkart Brothers and Others (82 I.T.R. 50). It Is true that 
the scope of section 154 of the Act is very limited and only mistakes which 
are apparent could be rectified and this admits no debate on the Issue. 

5. In the present case, the mistake was apparent that the Unit was not 
a small scale Industrial unit and Investment In the unit was more than 
Rs. 10,00,000-00. Therefore, from this admitted position, it was apparent 
that It was not a small scale Industrial unit u/s 32-A(2)(b)(ll) of the Act, 
because the total valuation orihe Unit was more than Rs. 10,00,000-00. 
Therefore, this mistake was apparent. Hence It was rightly rectified by 
invoking section 154 of the Act: Ukewlse, It Is also correct that It may 
be a fact that the assesse manufactures sanitary pipes which are normally' 
used for drainage purposes, as admitted by the assessee before the 
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Appellate Authority. Therefore, It Is apparent that when they were sanitary 
wares and prohibited under Xlth Schedule to the Act under Item No. 16. 
the assessee Was entitled to the allowance u/s 32-A of the Act. The mistake 
was apparent on the face of the record and. therefore, the Authorities 
Invoked section 154 of the Act and rectined the mistake. 

6 . In this view of the matter, the view taken by the Tribunal appears to 
be correct and Justllled. We accordingly answer the question in favour 
of the Revenue and against the assessee. 


(1096) 134 Taxation 557 (HP) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Hon'ble Justice Mr. A.R. Tiwari & 

Hon'ble Justice Mr. N.K. Jain) 

M.C.C. No. 137/89 
Commissioner of Income-tax 
vs. 

8hri Fatelal L/R of Rambhabal (deceased) 

For the Appellant D.D. Vyas 

For the Respondent : None 

Decided on : 27-3-1996 

VAUDITT OP ASSESSMENT — Assessee flllng return In Individual 
status — Death of the assessee before completion of assessment — 
Fact of death communicated to the ITO — ITO not placing legal hairs 
as per Will on record — Legal heir not taken on record but subsequently 
brought on record by passing order of rectlflcatlon u/s 154 — Held, 
estate not fully represented by Impleading all the legal heirs — 
Assessment Invalid and annulled. 

Income-tax Act, 1961. 

PACTS 

The dectfosed Smt. liambhabalJlled the return on 29-5-1975 in her Individual 
status. The regular assessment u>as completed on 29-5-1975. The assess¬ 
ment was set aside by theAAC on 25-1 -1979. Fresh assessment was made 
and completed on 28-2-1981. Bejbre completion, Smt. Rambhabal died on 
22-8-1980. The fact of her death was communicated to the fPO by letter 
dated 15-12-1980. On examination her sons disclosed that Rambhabal had 
left the Will. On acgulsltion of knowledge of existence of Will, Assessing 
OJftcer rectified the mistake on 10-4-1981 and substituted name of Smt. 
Kamlabal in place of Shri Fatelal, L.R. of Rambhabal u/s 154 of the Act. 
The assessee then filed appeal before the TVtbunal contending that mere 
setting aside was not enough, assessment should be annulled. The Tribunal 
then allowed the appeal and annulled the assessment. The applicant then 
JVed application u/s 256(1) of the Act, The application was rejected. The 
applicant then JUed this application u/s 256(2) of the Act. 
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The Hoti'ble Court held that In the event of death of an asaeasee. It la 
aettled law that It la the duty of the ITO to make diligent Inquliy to aacertain 
the legal heirs and serve notices on them before completing an assessment 
on the estate of the deceased asaeasee. In the facts and circumstances 
of this case, the exact position was known to the ITO and still be chose 
to make an Invalid assessment In the name of Fatelal and did not implead 
in the proceedings the real legal heir Smt. Kamalabal. Consequently, there 
is force In the paiyer made on behalf of the assessee that the assessment 
made hd to be annulled and not set aside. The Hon'ble Court anulled the 
assessment and allowed the appeal of the assessee. In the case of Jat 
Prakash us. C/T, it is laid down that If the estate of a deceased assessee 
Is to be assessed to income-tax. the estate must be fully represented by 
impleading all the legal representatives by serving notices u/s 143(2) and 
that in Invalid and would become liable to be annulled. The applicable 
was accordingly rejected. 

Case referred to : 

Jai Fi-akash Singh us. C/T . Ill ITR 507 (Cauhatl) 

Pull text of the Judgment Is given below : 

JUDGMENT 


(A.R. TiwarU J.) 

The applicant (Commissioner of Income Tax, Bhopal) had Hied this application 
under section 256(2) of the Income Tax Act. 1961 (for short ‘the Acf) seeking 
direction to the Tribunal to state the case and to refer the undemoted 
questions arising out of the order dated 17-9-1987 passed by the Tribunal 
In I.T.A. No. 743/lnd/1984 for Assessment Year 1973-74 afler rejection 
of the application registered as R.A. No. 145/lnd/87 on 29-11-1988. for 
our consideration and opinion ;• 

(1) Whether on the facts and In the circumstances of the case, the 
Tribunal is justllled In law In not considering the facts that the 
information about execution of Will by Smt. Rambhabai during 
her life time was brought to the notice of the Income Tax QiRce 
afler the assessment was completed ? 

(2) Whether on facts and in the circumstances of the case, thd 
Tribunal is legally correct In holding that the order passed under 
Section 154 could not make the already invalid order passed to 
be Invalid as the facts of (he case are quite different ? 

. (3) Whether on the facts and In the circumstances of the case, the 
Tribunal is justified in law In not considering that it was a mistake 
apparent from the record and was 'table for correctlon/rectin- 
catlon under Section 154 as the facts of the Will were not brought 
to (he notice of the Income Tax Odlcer In the course of assessment 
proceedings and upto the date the completed the assessment ? 
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iefly slated, the facts of the case are that deceased Smt. Rambhabai 
the return on 29-5-1975in her individual status. The regular assessment 
completed on 29-5-1975. The assessment was set aside by the Appellate 
staiit Commissioner on 25-1-1979. In compliance of the direction, 
1 assessment was made and completed on 28-2-1981. Before com- 
lon. Smt. Rambhabai died on 22-8-1980. The fact of her death was 
muiilcated to the Income Tax OlHcer by latter dated 15-12-1980. The 
'ssment proceedings continued. On examination her sons disclosed 
Rambhabai had leA the Will. On acquisition of knowledge of existence 
^111 A.O. rectified the mistake on 10-4-1981 and substituted name of 
. Kamlabal in place of Shrl Fatelal, L.R. of Rambhabai under Section 
of the Act. The non-applicant Died appeal which was allowed. The 
-applicant then filed appeal before the Tribunal contending that mere 
ng aside was not enough, assessment should be annulled. The Tribunal 
I allowed the appeal and annulled the assessment. The applicant then 
application under Section 256(1) of the Act. The application was 
:led. The applicant then filed this application under Section 256(2) 
ie Act and proposed the above noted questions. 

.'e have heard Shrl D.O. Vyas, learned counsel for the applicant/ 
irtment. None appeared for the non-applicant/assessee. 
he Tribunal declined to state the case and held as under :- 
Tn (he event of death of the assessee. therefore, it is sellled law that 
It is the duty of the ITO to make diligent inquiry to ascertain the legal 
heirs and serve notices on them before completing an assessment on 
the estate of the deceased assessee. In the facts and circumstances 
of this case, the exact position was known to the ITO and still he chose 
to make an invalid assessment In the name of Fatelal and did not 
mplead in the proceedings the real legal heir Smt. Kamlabal. The order 
biassed u/s 154 could not make the already inralid order ptassed to 
X valid. Consequently, there is force tn the prayer made on behalf 
of the assessee that the assessment made had to be annulled and not 
let aside. We annul the assessment and allow the appeal of the 
assessee. There Is no need to go Into the ground on merits which were 
not gone into by the AAC also.’ 

■ 111 ITR 507 (Jal Prakash Singh us. CfT, Assam) it is laid down that 
e estate of a deceased assessee is to be assessed to Income-tax. the 
':e must be fully represented by impleading all the legal representa- 
by serving notice under Section 143(2) and that In default of such 
'ocedure, the assessment proceedings would be Invalid and would 
>me liable to be annulled. 

are satisfied with the correctness of the order of the Tribunal. The 
Uons. as proposed, thus do not arise out of the order passed by the 
unai. 

ccordingly we reject this application but with no order as to costs, 
ounsel fee for the applicant is. however, fixed at Rs. 750.00 if certified. 
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IN THE HIC(H COURT OF MADHYA PRADESH 
(Before Honlsle Justice Mr. A.R. Tlwari & 

Hon'ble Justice Mr. N.K. Jain) 

M.C.C. No. 131/92 

CommlMlOttcr of Income>taz 

▼a. 

M/a Kamdhenn Afenclea 

For the Appellant D.D. Vyaa 

For the Respondent None 

Decided on : 3-3-1996 

CANCELLATION OF ASSESSMENT — Assossee engaged In the bnslnesa 
of drilling — ITO allowing depreciation at 35% and also Investment 
allowance — CIT cancelling the order — Held, process of drilling an 
industrial undertaking — Asaessee entitled to depreciation at 35% 
— Asaessee also entitled to investment allowance. > 

Income-tax Act, 1961 — Section 32A 

Income-tax Rules, 1962 — Appendix I. Part I, Item D(4). 

PACTS 

The assessment involued is 1984-85. The assessee is a Jlrm carrying on 
business of drilling bore wells and for that putjiose they use rigs and 
compressors. Assessee claimed depreciation at 35% and also investment 
allowance u/s 32A. The ITO allowed assessee's claim The CIT cancelled 
the assessment being prejudicial to the interest of revenue. The Tribunal, 
however, agreed with the claim of the assessee, 

DECISION 

The Hon'ble Court held that water deposits He hidden under the ground 
and the purpose of operating equipment was to go Into the ground and 
produce water. It would be wrong to think that drilling operations do not 
result in production of an article or thing. Drilling operations, therefore, 
did result in production of underground water and as such the assessee 
Is an Industrial undertaking and entitled to Investment allowance. As 
regards depreciation the description given In the depreciation schedule 
In Item 0(4) of Appendix I. Part I to Income-tax Rules, 1962 Is not exhaustive 
but only Illustrative. Use of the expression 'such as' and ‘etc* shows that 
the description is Illustrative. The Tribunal studied the scientiflc and 
technical literature concerning the drilling operations conducted by the 
assessee/recorded a finding and that drilling equipment was covered by 
Hem D(4). The Tribunal was, therefore, right in holding that the equipment 
was to be allowed depreciation at 30%, 
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Cftftft raferrftd to i 
err uft. Super DrOiere (1088) Tftxftllon 00(3) — 187 (AP) (174 ITR 64<4 

FnU text of the Jndgmeat lo given below : 

JUOOMBNT 

(SJL Jabu JJ 

The Income Thx Appellate Tribunal. Indore Bench, Indore has on an 
application u/s. 256(1) of the Income-tax Act. 1961 (for short, ‘the Act*) 
made by the appltcant-Department referred to this Court following questions, 
said to be of law. arising out of Its order dated 9-5-1991 passed in ITA 
No. 407/Ind/89 : 

(I) Whether, on the facts and in the circumstances of the case, the 
Tribunal was right In law in holding that the CIT was not justiiled 
in invoking the provisions of Sec. 263 ? 

(II) Whether, on the facts and in the circumstances of the case, the 
TVlbunal was right in law In holding that the assesses is entitled 
lo depreciation at 35% on machinery meant for drilling wells, holes, 
lube wells, etc., and investment allowance on such machinery ? 

2. Year of assessment involved is 1984-85. previous year ending on 30th 
June, 1983. The assessee is a registered partnership Arm carrying business 
in drilling bore wells (tube wells) and for that purpose they use rigs and 
compressors. The assessment was originally completed u/s 143(1) on 25- 
1-1985. Later, It was re-opened u/s 142(2)(b) and was re-framed u/s. 
143(3). The assessee was allowed depreciation on machinery 0 30% and 
was also given Investment allowance u/s 32A. The CIT. however, on 
scrutiny of the records of the case, found that the assessment order framed 
u/s 143(3) was erroneous and prejudicial to the Interest of Revenue. He 
was of the view that the depreciation on machinery should have been 
allowed 9 15% only and no Investment allowance should have been allowed 
on that machinery u/s 32A. He, therefore, by his order dated 2-3-1989 
set-aside the assessment to the extent as Indicated above. A copy of the 
assessment is marked as Annexure-A while that of the CIT as Annexure- 
B forming part of the statement of the case. 

3. The assessee came in appeal before the Tribunal. The Tribunal allowed 
the appeal holding that the depreciation 6 30% was allowable on rigs and 
compressors and that the assessee was also entitled to investment allow¬ 
ance in respect of the machinery purchased by him for the drilling 
operations. Copy of the Tribunal's order dated 9-5-1991 is Annexure-C. 

4. Dis-satisfled by the order of the Tribunal, the applicant-Oepartment 
moved application u/s 256(1) whereupon the Tribunal has referred the 
aforesaid questions for the opinion of this Court. 

5. We have heard Shri D.D. Vyas, learned counsel for the appllcantr 
Department and Shrl H.C. Saida, learned counsel for the non-applicant/' 
assessee. 
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6 . The eonlrtiversy projected In the case stands resolved 1^ a decision 
of Andhra Pradesh High Court In the case of Commissioner qf Income Tax 
vs. Super Drillers (174 ITR 640) wherein under similar set of (acts it is 
held : 

(I) that the drilling e'lulpment was used by the assessee for the 
purpose of business carried on by it In order to bring to the surTace 
underground water. Water deposits lie hidden under the ground 
and the purpose of operating the equipment was to go Into the 
ground and produce water lying hidden under the ground. It would 
be wrong to think that drilling operations do not result in the 
production of any article or thing. Drilling operations do result 
In the production of underground water for use on the surface 
of the ground and In that sense It must be held that the assessee 
Is an industrial undertaking. It was admitted by the Revenue that 
the drilling equipment was new and was Installed after March tfl, 
1976. The assessee was. therefore, entitled to investment allowance 
In respect of It ; 

(li) that the description given in the Depreriation Schedule in item 
0(4) of Appendix I, Part I, to the Income-tax Rules. 1062. is not 
exhaustive but merely illustrative. What is speriiled there is earth 
moving machinery employed In heavy construction work such as 
dams, tunnels, canals, etc. llie use of expressions 'such as* and 
‘etc.* shows that the description is illustrative. The Tribunal 
studied the sclent illc and technical literature concerning the drilling 
operations conducted by the assessee and also went through a 
lot of factual information before recording the finding that the 
drilling equipment was covered by Item D(4) The Tribunal was 
justified in its conclusion at 30 per cent in respect of the drilling 
equipment. 

7. The Tribunal, on the farts of the case and relying upon the decision 
in the case of Super Drillers (supra) has concluded and rightly so, that 
the assessee is an industrial undertaking and that the drilling equipment 
used by the assessee fell within Item D-4 of Appendix I, Part I, to the 
Income-tax Rules, 1962 and. therefore, the assessee was entitled to 
investment allowance as also the depreciation at the rate of 30 per cent 
in respect of the equipments. Nothing substantial could be demonstrated 
before us to take a different view In the matter. 

8 . We, therefore, answer both the questions in affirmative l.e.. In favour 
of the assessee and against the Department but with no order as to costs. 
Counsel's fee is. however, allowed at Rs. 750/- each side, if certified. 

9. Copy of the order be sent to -the Tribunal. 
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BEFORE THE AUTHORTIY FOR ADVANCE RUUNC 
NEW DELHI 
PRESENT ; 

Hontile Shrl Juatice S. Ranganathan (CHAIRMAN) 

Shri R.L. Meena (MEMBER) 

P.No. 10/1996 
RUUNO 

Very Interesting and far reaching questions arise for consideration in these 
applications u/s 2450(1) of the lnconie>tax Act. 1961 (‘the Act*).'The two 
applicants are companies incorporated in Mauritius. They are. for con¬ 
venience, referred to hereafter as ‘the Investor Company' (IC) and the 
Investment Manager* (IM) respectively. 'The facts relating to transactions 
in relation to which the appiicatlona have been filed by the two applicants 
overlap to a considerable extent and it will, therefore, be desirable and 
convenient to dispose of both the applications by a common order. 

2. The number of entities that have a part to play In these transactions 
are many and it will, therefore, be useful to present at the outset the 
dramatis personae involved. The principal motivator of the transactions 
is an American Company having an aciive participation in economic 
activities in the Asian countries. With Its considerable operational and 
Investment experience, it has made a strong commitment to develop third 
party investment of funds in Asian countries. Towards this end, it constituted 
an infrastructure fund focussing on infrastructure and infrastructure- 
related investments to which one of Its subsidiaries agreed to contribute 
upto $100 million. Two other subsidiaries were made advisers. It believes 
that it is 'Veil-posilloned to establish emerging market direct Investments 
bringing together the complex organisational elements, attracting expe¬ 
rienced individuals and institutions as partners and fully utilising its own 
substantial resources and understanding of the region*. 

3. The transactions now proposed (which give rise to the present appli¬ 
cations) are restricted in its operations to the ‘Indian sector*. The American 
company In collaboration with an Indian financial services company now 
proposes to set up another Fund. This Fund will consist of two tranches 
(sections or branches), one a rupee tranche called ‘Contributoiy Trust’ 
holding funds in Indian currency and a Mauritian Company (referred to 
as the foreign tranche) holding funds in dollars. The rupee tranchd Is to 
be set up as a Contributoiy trust (hereinafter referred to biiefiy as 'CT) 
constituted under an Indenture ofTrust drawn between the Indian ilnancial 
service company and another Indian Trust company. The trust company 
will be trustees of the CT and the trust funds will vest in It under the 
Indian law. The expressions ‘CT and ‘trustees* are, therefore, interchangea¬ 
bly used in the ensuing discussions. 
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4. Parallel to the CT, the foreign tranche plana to hold funds to the tune 
of $ 100 million. The American company has committed to itself to 
contribute $ 15 million to this company for investment. Other contributors 
from several countries are expected to make up the balance of $ 85 million. 
As of now, the activities of the CT and of the Fund Company are Intended 
to be kept separate though perhaps, at a later point of time, they may 
be combined together. The two tranches are to be managed from abroad 
by a common manager and propose to enter into a co-investment agreement 
for providing for investment by the two tranches in approximate proportion 
to their respective asset sizes. It is agreed that it Is not necessary now 
to consider that eventuality and it may be left out of consideration for 
the present. 

5. The funds of the CT are to be invested in Indian companies and projects 
in India. In order to decide on the nature, area and investments to be 
made, a subsidiary of the American company Incorporated in Mauritius, 
(IM), has been set-up. Its actual functioning, though under the direction 
and control of Its Board of Directors (the Board) will be guided and 
monitored in three diflierent ways : 

(i) The IM will constitute an Investment committee with four representatives 
nominated by the American company and three Including the Chairman 
nominated by the Indian flnancial service company which will recommend 
(acting by majority vote) portfolio Investments for approval the Board 
but with a right ofveto to the American company. 

(II) The Indian financial service company which has rich experience in this 
line of business will act as the principal Investment Adviser in India to 
the Trust under an Advisory agreement. A similar agreement appointing 
another foreign company also as an Investment Adviser to the IM in relation 
to the operations of the offshore tranche will also be entered into. 

(iii) Under the advisory agreement, the Indian financial service company 
and the American company can also constitute ‘service units' from their 
respective staff to assist them. 

(iv) The Management agreement also envisages an Advisory Board con¬ 
sisting to representatives of industries, institutions, investors and the 
Aslan Development Bank (ADB) which, as its name Indicates, will be purely 
advisory in character. 

But though the investment committee, the Investment advisers, service 
units and the Advisory Board may offer their suggestions and recommen¬ 
dations, the final word and responsibility will rest with the Board of IM 
which can be convened anywhere in the world except in India and the 
U.S.A. 

6 . Necessary documents to give effect to the above arrangements have been 
drawn up and placed before the Authority. These are ; 

(1) Draft Indenture of Trust (T.D.) between the Indian financial service 
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Mmpany and the lYust Co. constituting the dT of which the said company 
Is appointed Trustees. lA draft trust deed originally Died with the appli¬ 
cation was allowed to be replaced by a reviaed draft trust deed at the time 
of arguments and It is this revised T.D. that is referred to below. 

ill) Draft Contribution Agreements (QA.) between the Contributors on the 
one hand and the trustees and IM on the other. 

(ill) Draft Investment Management Agreement between the trustees and 
IM. 

(Iv) Draft Advisory agreement between the Indian financial service company 
and the Management Company. 

Arguments before the Authority were addressed on the basis of these draft 
agreements. However, since the transactions are still In the stage of 
proposed ones, counsel for the applicant was willing to consider suitable 
modiitcations in the agreement in respect of clauses which, as they stand, 
may create some dirflculliea for he applicants from the tax angle. These 
aspects are touched upon In due course while dealing with the arguments 
out forward by counsel. The modifications agreed to by counsel are 
Indicated In the discussions that follow In bold type. The attention of the 
Authority has also been drawn to a 'private placement memorandum* 
drawn up for *the Fund* which Is in the nature of a prospectus Inviting 
contributions and this will be touched upon when necessary. 

1. niDBNTURB OP TRUST (T.D.) 

7. By this deed, the Indian financial service company makes an initial ‘ 
selllementofRs. 1 lakh on the trustees on trust. This along with contributions 
that may be made tu the trust fund by others Is compendiously referred 
JO In clause 1(h) of the deed as the 'Contribution Fund'. The contributions 
3 y various persons Is considered In terms of a unit Of one million rupees, 
ractlonal units also being permissible (clause 1 (y)). Thus, with its contribution 
3 f Rs. 1,00,000/-. the Indian financial service company is having 1/lOth 
if a unit in the fund. The contributors are also the only beneficiaries under 
the trust deed (clause 1(c)). The beneficiaries ihentloned In the Third 
schedule to the deed at present are the 1C and the Indian financial service 
company. To this will be added the names of others who may be making 
ixmtrlbuUons to the Fund till the trust deed is signed along with the 
amounts of their contribution and the number of units held by them. 
Perhaps coming forward to contribute to the Fund till The executing of 
he trust deed also enter into a ‘contribution agreement* (C.A.) with the 
trustees and the IM (Clause 1(g)). An agreement on the same lines Is to 
x signed by all the contributors who Join up later and such persons will 
also be included as beneficiaries of the trusL The trustees are to stand 
Mssessed of the Trust Fund, invest the same, hold the Income for the 
>eneflt of the beneficiaries and distribute the Income among the bene- 
Qctaries In terms of the C.A. The Trust is expected to operate for a period 
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deflned mm ‘the Trust Period* (clsuae Itx)). This Is the period up to the 
first of the following dates : 

(i) the day on which shall expire 14 ft half years from the date of the 
settlement; 

(II) such dates as the 'Trustee may appoint fay deed at their discretion; 

(III) such dates as shall be agreed upon by all the contributors; 

(Iv) such dates as shall be determined by the I.M. alter six months' prior 
notice to the contributors; and 

(v) the date of winding up of the I.M. 

Clause 3(a) of the T.O. obliges the trustees to appoint the IM to carry out 
its investment policies. 

8 . The mode of distribution of the trust fund and Income Is set out In 
Clause 5 of the Trust Deed which reads thus: 

“Distribution of Trust Fund and Ineome 

5. The Trustee shall stand possessed of the Trust Fund and the Income 
thereof shall accrue upon the Trust for the benefit of the Beneficiaries 
and the Trustee shall make distributions to the Beneflclaiies/Con- 
tributors as follows:* 

(a) as regards as initial settlement as spedOed In the Second Schedule 
to distribute the same and any Income accumulated thereon In equal 
proportions on temiliutlon of the Trust amongst the Beneficiaries as 
listed In the Third Schedule. 

(b) as regards all additional amounts to be distributed to the Bene¬ 
ficiaries in proportion to the Contributions made by them and In 
accordance with the Fourth Schedule - The Contribution Agreement.' 

Clause 7 of the Trust Deed contains a provision to the following effect: 
“Power of Addition. 

7. (a) The Trustee shall have the power at any time or times during 
the Trust Period to add as Beneficiaries such one or more persons 
or class of persons as the Trustee shall In their absolute discretion 
determine. 

(b) Any such addition shall be made by Deed signed by the Trustee 
and:- 

(1) naming or describing the person or persons or class of persons to 
be added as Beneficiaries; 

(il) specifying the date (nbt being eariler than the date of the Deed 
but during the Trust Period) from which such person or persons to 
be thereby added as Beneflclarfos; and 

(c) It Is hereby clarified that such Beneficiaries will be entitled to only 
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such share that is in proportion to the Contribution made by them 
and in accordance with the Contribution Agreement.* 

the time of hearing, a doubt was expressed by the Authority as to how 
a provision conferring an absolute discretion on the Trustees to add 
mes of beneAciaries to the Trust would be justified in law. Though the 
thorised representative of the applicant (AR) contended that this clause 
perfectly ip order (citing O.P. Agarwalla on Trust, p. 220-2), he also 
aressed his willingness to modify Clause 7(a) as follows in order to obviate 
/ kind of objection: 

*7. (a) ITe Trustee shall during the trust period, have the power at 
their discretion to admit as BeneUCiarles any inaiUutional investor 
which agrees to enter into a contribution agreement.* 

and. consequent on the above, to Insert a deflnlllon of the expression 
*ln8lllutional investor* in Cl.l to the following elTect: 

*(1) ‘institutional Investor* means any entity other than an individual, 
being a natural person Including but not limited to financial institution, 
company or corporation. Government. State or political sub-division 
or local authority, that Trustees may consider a reputable investor.' 

er a IltUe discussion he was willing also to drop the last seven words 
ich were considered to be somewhat vague. 

One may pause here to consider whether there could be any valid 
lections to the constitution of a trust in this manner. The authors of 
i trust are the IC, the Indian financial service company and others 
itrlbutlng to the trust by the date of the trust deed. Indeed even 
ititutional investors contributing to the trust, in helping the CT achieve 
target of 50 million dollars can be considered as supplemental authors 
ie trust, the C JV constituting read with the trust deed, the instruments 
istltutlng the trust in their cases. The purposes of the trust are, as 
.ted in the TD. to invest the trust funds and distributing the proceeds 
Ihe beneficiaries. This is, in a sense, nothing more than an arrangement 
which certain panics agreed to contribute fUnds for a common purpose 
] divide the proflls amongst themselves. No doubt the same objective 
jld be achieved by the constitution of a Arm or a company but. equally, 
sre seems to be no valid objection if the parties wish to do it in the 
m of a trust which, under the Trust Act. merely represents certain 
tgations annexed to the ownership of property in the form of the 
lolbuted funds. The purposes of the trust cannot be said to be forbidden 
law or likely to defeat the provisions of any law or fraudulent or involving 
uiy to any person or property or opposed to public policy: vide Section 
f the India Trusts Act (IV of 1882). It will appear later that, in entering 
3 the present transactions, the parties took into account certain difAculUes 
he same transactions had been put through the format of a company 
i also took into account certain financial and tax implications. But these 
mot render the purposes of the trust imlawful within the memahig of 
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the Indian Statute. The Clauae which enabled the truateea to admit any 
one aa a benellciaiy. the Authority felt, might Introduce a degree of 
uncertainty regarding the element of benedclailes under the trust The 
Parties have agreed to modUy the clause as Indicated above. The ruult 
is that now the trustee's choice of benefldailes Is restricted (a) by the 
overall limit of the fund: (b) only to Institutional investors: and (c) to persons 
who agree to subscribe to the C.A. The criteria for persons to become 
beneflclaries and the shares of Income they are entitled to are clearly 
defined In the deed. The Authority Is of opinion, that with the Introduction 
of the modifications referred to above and In the light of the statement 
on law contained In the passages from Agarwalla's Trust Act cited by 
learned counsel, there can be no objection to the validity of the modified 
trust deed. (Parenthetically, however. It may be observed that. In the 
definition In elapse (I) proposed to be Inserted, the words 'being a natural 
person* appears to be a surplusage and may be omitted without detracting 
from the meaning of the clauae. But this has no Impact on the validity 
of the trust deed). 

10. Clause 9 specifies the extent of the beneficiaries' interest. It read: 

'ProvlsloB relating to Beaeficiarlss 

9. Extent of Benejtclariea Interest. - The beneficial Interest of each 
Beneficiary In the Tliist Fund shall extend to and be limited to the 
aggregate value of the Units subscribed to and held by that Benellciaiy 
In the Trust Fund.* 

11. It is necessaiy to mention Clause 14 and para (d) of Clause 17 to 
which the Departmental Representative raised some objection to which 
reference will be made later. The provisions read as under ; 

‘Power to Apportion Between Income and Capital 

14. The Trustee shall have power to make such reserves out of the 
Income or capital as the Trustee deem proper for expenses, taxes and 
other liabilities of this Settlement to pay from income or from capital 
or to apportion between income and capital any expenses of making 
or changing investment or selling, exchanging or leasing Including 
broker's commissions and charges and generally to determine what 
part of the expenses of this Settlement can be charged to capital and 
what part to Income and to determine as between separate funds and 
separate parts or shares the allocation of Income, gains, profits, losses 
and distributions and so that any decisions of the Trustee under this 
Regulation whether made in writing or implied from their acts shall 
so far as the law may permit be conclusive and binding on the 
Beneficiaries and all persons actually or prospectively Interested this 
under Settlement. 

Oecistons etc. of the Trustee 

17.(a) xxxx xxxx' xxxx . xxxx 
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(d) The following powers of the Trustee shall only be exercised by a 
majority of the Directors of the Tmstee present and voting at a meeting 
of its Board of Directors: 

(I) application of the Net Profit of the Trust otherwise then bjj' rray of 
dlstrlbutidh to the Beneficiaries; and 

Ql) delegation of any powers and authorities of the Trustee.* 

12. The First Schedule to the T.D. seta out the Regulations thal govern 
the Trustee. AUentlomhas been drawn to para 2 and para 8 which read 
thua: j , 

*9. The Trust- Fhnd shall be managed by the Investment Manager In 
accordance with the investment ^Jectlves. pbl'lcles and resirictlons 
set forth in the Private Placement Memorandum dated Novemter 1995 
vdilch Is hereby incorporated by reference herein. 

8. Trustee shall not engage In any business or trade PROVIDED 
HOWEVER they may make Investment In shhres or projects and may 
appoint representatlvea on the management or board of the Portfolio 
Investments or projects for die surveillance or protection of such 
Investments.* 

Para 3 provides that the Trustee will not be bound to Interfere In the 
business of any company In which the trust Is Interested. Para 4 gives 
the Trustee power to employ agents, para 5 a power to employ an Investment 
adviser or manager and para 6 a power to employ nominees and custodians 
to hold the pnHwrty or investment the Fund in their names. 

13. The Second Schedule seta out R». 1,00.000 as ihe Initial setUemeht. 
the third Is to contain the names of the applicant company, the Indian 
financial seiylce company and others who have agreed to Join in the 
eaoecutlon of the trust deed and the Fourth Schedule smbodka the con tribution 
agreemrat to which each one of the inveatois wiU havelo subarrlhe. This 
has to be dealt with in greater detail. 

X CORTIUBUnOH ACUUBBIIUn (CJk.) 

14. The contribution agreemeiit will be betiveen the Initial Investors set 
out in the Third Schedule to the ITust Deed (presumably same as fichedule 
A here) the trustee and the Investment Manager. By a letter dated June 
27, 1906, the applicants have indicated an Insertion In the preamble i 
the CJL of a para (c) aa follow: 

*(c) Indian Trust Cwnpaiqf is a aubaidiaxy of the Indian fir anclal service 
edmpany and is In an Independent bualpess of actV of as trustee 
of trusts.* 

Every additional Investor wiU have to execute In favour of the Trust 
Company and the Management Company an agreement on the —me lines 
CBwas2 .01 and 2.02). Every contributor, by these Agreements, agrees to 
crmtiibute a stated amount (called hts *oommltment* amount) to the Fund 
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In exchange for a ccrreapondlng number of units (Para 1.01(5). (7) aird 
(16)). Such commltuient la valid for 5 years (Pafa 7.01). 

15. Paras 2.04 to 2.06 of the agreement are Important and have to be 
extracted here In full: 

*2.04 Contribution Procedure 

(a) Capital Contribution.? shall be made by the Contributor to the Itust 
for all or a portion of a Contributor's Unpaid Capital Commitment on 
an as needed basis as spedfled by the Investment Manager Bach 
Contributor’s Capital Contribution shall be In an amount pro rata to. 
the Contributor's Capital commitments to the Trust. The Investment 
Manager shall give the Contributor a Takedown Notice (Draw Down) 
In accordance with this agreement (Notice Clause) within 21 calendar 
days In advance of the date on which the Capital Contribution shall 
be required to be made. 

(b) On the Draw Down date, for any Draw Down of the Contribution 
Amount, If all conditions. speciOed in Article IV (Conditions of Con¬ 
tributions) are met, each of the Contributor will pay thetr draw Down 
tn Rupees, payable at par, to the Trust's bank account as specified 
in (he Investment Manager's notice of Contribution. 

(c) Notwithstanding the above, the Investment Mahager may choose 
to establish the Cbntribution Fund with minimum Commitments of 
Rs. 750 million for the initial Closing (the 'Closiitg) with staged closings 
for subsequent commitments. Such staged closings will occur no later 
than 12 months after the Closing. 

2.05 Upon receipt of Draw Down amount from any of the Contributor, 
the Trustee, shall:- 

(a) Issue, to the rrespective Contributor. Units with a total nominal value 
equal to the Instalment amount, credited as fully paid on the date 
of actual payment. 

(b) enter the respective Contributor's name In a register of Unit holders 
as the holder of those Units and 

(c) deliver to the respective Contributor a Unit certificate or certificates 
evidencing valid title to the units. 

2.06 Default in PaymerU : In the event that any Contributor falls to 
contribute any portion of Its Capital Commitments within 5 Business 
days of the date such Contribution Is due under a Thkedown Notice, 
the Investment Manager shall mail (by registered mall) a notice of 
default to such Contributor. If such Contributor fails or refuses to 
pay in full the unpaid Capital Conunitments. or any portion thereof, 
within five business days after the maiUng of such notice, then the 
Investment h^anager may declare such Contributor to be a defaulting 
. Contributor and the following provlalons shall appty:- 
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(a) such defaulting Contributor shall not be entitled to make any further 
Capital Contributions to the TVust, provided however, that such defaulting 
Contributor shall remain fully liable to the creditors of the Trust, to 
the extent permitted by law, and to the Trust, as if such default had 
not occurred. 

(b) such defiaultlng Contributor will not be entitled to participate in 
aiqr subsequent Contributor's vote, consent or any decision to be made 
fay the Trust or the Investment Committee and such defaultirig 
Contributors Cbntrlbuted Capital Percentage shall be disregarded for 
purposes of any'Supermajority vote or consent requirement; 

(c) Such defaulting Contributor's Capital Account shall be reduced <.o 
the lesser of (1) the defaulting Contributor's Unreturned Capital 
Contributions determined as of the date of the default and (ii) the 
defaulting Conttlbutor's Contributed Capital Percentage multiplied liy 
the excess of the fair market value of the Trust's Investments over 
the liabilities of the Trust determined as 'of the date of the Takedown 
■Notice with respect to which the defaulting Contributor defaulted; 

(d) following the date of default, no items of Income or loss shall l>e 
allocated to such Contributor, 

(e) notwithstanding any provisions to the contrary in this Agreements, 
following the date of default, such defaulting Contributor shall be 
entitled to distributions from the Trust in liquidation or otherwise, 
amounting in the aggregate to no more than its Capital Account 
adjusted under paragraph 2.06(c) and payable only out of. and to the 
extent of, that portion of the proceeds of Investments made prior to 

, the date of the TakeDown Notice, with respect to which such defaulting 
Contributor defaulted, which corresponds to such defaulting Contrlb u- 
tor's Contributed Capital Percentage as of such date: and 

(0 appropriate adjustments shall be made to the Contributed Capital 
Percentages of the non-defaulting Contributors. 

Each of the Contributors hereby consents to the application to it of 
the remedies provided in this paragraph 2.06 in recognition of the riiik 
fmd speculative damages its default would cause to the other Con¬ 
tributors, and further agrees that the available of such remedies shall 
not preclude any other remedies which may be available in law, in 
equity, by statute or otherwise.' 

16. The ‘Initial ckwing* is to be on the date of the Trust deed (Cl. l(k) 
of the deed) and will be followed by subsequent closings within 12 months 
from this date (Para 4.04). Investments made subs^uent to this date but 
before any subsequent closing are governed by Para 2.09 which reads: 

“2.09 Investments Prior to Second Closing : In the event a Portfolio 
Investment by the Ttust is completed subsequent to the Closing but 
prtmr to the subsequent closing, there will be a Draw Down from the 
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commltiDento of Investon participating In auch suboequent cloaing 
In an amount equal to the pro-rata original coat of the equity inrcatment 
plua interest from the date of the inveatmenta completion. Indian 
Investors will be required to pay Interest at the Indian prime rate as 
set by the State Bank of India plus 3%. Such amount will simulta- 
neousty be refunded pro-rata to the eiiating ConMbutor ynd amounts 
other than interest, will be immediatety restored to the unfunded 
Commitments and will thereafter be subject to recall and rrtnvestment 
by the Fund In other Portfolio Investments. In addition for Investors 
^ participating In a subsequent closing interest on the fee paid to the 
Investment and any amounts drawn down by the Investment Manager 
'will be asseased Interest at the prime rate as set by the State Bank 
of India plus 2%.* 

Under para 4.04 the I.M. may choose to ckwe the Contribution Fund 
with minimum commitments aggregating to Rs. 750 millions for the 
initial closing and para 4.05 disables any contributor from withdrawing 
from the Fund or transferring its interest therein. 

17. Article VI deals with the dlstrlbuUon of profits, allocation of Income, 
etc. It may be sufficient to set out hero paras 6.01, 6.02, 6.04 and 
6.06; 

•ARTICLE VI 

Distribution of ProBts. Allocation of Income ft Loss, Cancellation 
of Units and Investors righto and obligations 

6.01 Distribution : Income received by the Ttust in respect of the 
Contribution Fund will be a charge on the income of the Contribution 
Fund, and will be dlhlributed annually or at such direct intervals as 
the Trustees may In 0>*ir absolute discretion think fit. The Contri¬ 
bution Fund may also declare special distributions. The method by 
which the distribution will be made and the allocation of income 
between the Contributor and the Investment Manager are as set out 
In Sections 6.02 to 6.07 md will depend upon the source of tKe Income. 

' 6.02 Income from Portfolio fovastmehts : Contribution proceeds 
attributable to the Fund's Portfolkr Investments (which shall include 
all proceeds attributable to the disposition of such Investments, together 
with interest, dividends and distriniitions from subh investments, net 
of operating expenses including distribution of fees and share of profit 
to the Investment Manager and capital expenditures as the Investment 
Manager shall reasonably determine will be distributed as follows: 

(a) First, to the Contributor until 100% .of capital contribution has 
been deemed to' have been returned plus an 9% annual rate oi return 
compounded semi-aanually on all such capital contributfons fimn the 
time of Draw Down (the ‘Primlty Itetuml ■ i ■ 

. (b) ThereaAer, 80% to the Contributor add 20% to the Investment 
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Manag^i provided that dlatrlbutlons will be made In accordance with 
aubparagrapha (a) above unUl the earlier of: 

(1) the flrat annlveraaiy of the Drat eloeing. 

00 the date on which the Fund la deemed to be fully Inveated by the 
Inveatment Manager, or 

0U) the date on which the Inveatment Manager givea written notice 
of the. dlasolution of the Contribution Fund to the Contributor. 


6.04 Ineoma and Bapenaao from Other Senreea : All Itema of Income 
gain, losa or Expenses not directly attributable to a particular Portfolio 
Inveatment <e.g.. intereat or temporary Inveatmenta, and the Contri¬ 
bution Fund's share of any advisory fees net of general operating 
erqpensea) shall be allocated among the Investors In proportion to their 
capital contributions. 

6.06 Special Allocation among Late Entering Contrlbntera of Or- 
gaidaatlon and operating expenses : All operating expenses allocated 
for any period to the Capital Accounts of the Contributors as a group 
shall be speclflcally allocated among the Capital Accounts-of the 
Contributors so that such operating expenses are allocated among the 
Capital Accounts of the Contributors in proportion to their respective 
Contributed Capital Percentages as of the end of such period: provided, 
however, that If the additional Contributors are admitted to the Ttust 
such operating expenses shall be allocated among the Capital Accounts 
of the Contributor so that to the extent possible the cumulative 
operating expenses allocated with respect to such Contributor at arty 
time Is proportionate to their respective Contributed Capital Percent¬ 
ages.’ 

18. Article VIII, providing for winding up and dissolution of the trust reads: 

•ARTICLE Vin 

Disaolatioa and Winding np 

8.01 The Ttiist Is expected to wind up and liquidate Its assets on the 
period from the date hereof until whichever of the following dates shall 
first occur namely:- 

0) the day on which shaU expire 10 years and an additional three year 
petidd from the date of this settlement; and 

01) Upon the wlndlng-up of rruinagement company, this Agreement shall 
terminate inunediately 

011) such day as determined by the Board of Directors of the Investment 
Manager upon the least six months prior written notice to the Irtves- 
tors.* 
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19. Article X deals with miscellaneous matters of which It Is tiecessaiy 
to refer to para 10.02: _ 

•ARTICLE X 


Miscellaneous 


10.2 UabUlty of contrtbdtor : Except as specifically set forth herein, 
no Contributor shall have any personal liability whatever in its capacity 
as a Contributor whether to the Tiaist to any other Contributor or to 
the creditors of the Trust for the debts, liabilities, contracts or any 
other obligations of the Trust or for any losses of the Trust. A Contributor 
shall only be liable to pay its Capital Commitments to the Trust. After 
Its Capital Commitment shall have been paid In full, a Contributor 
shall not be obligated to make any further Capital Contribution to the 
Trust or to repay to the Trust, any Contributor or any creditor of the 
Trust all or any fraction of any negative amount of such Contributor's 
Capital Account.* 

3. INVESTMENT MANAGEMENT AGREEMENT (LMJL) 

20. The management of the trust funds Is to be entrusted by the CT to 
the IM under an agreement entered Into with It. The IM is a Limited Life 
Company Incorporated In Mauritius. It isa 100% subsidiary of an American 
Asset Management Company but it is proposed to restrict Its shareholding 
to 73% by transferring 22% to the Indian llnancial service company and 
5% to the Aslan Development Bank Ltd. (ADB). Its Board of Directors will 
also have representatives of the two companies and ADB. The IM is to 
be responsible for the day-to-day management of the trust fund ‘in 
accordance with the provisions of this Agreement and any directions and 
instructions of the trustees* (2.01). IHtra 3.03 states that ‘the Investment 
Manager shall be responsible for the day to day management of the Trust 
Fund, which shall be subject to any directions. Instructions and guidelines 
provided by the Trustees'. Paras 5.01, 6.04 and 7.01 refer to the areas 
'in which the trust funds should be Invested and their respective piioriUes. 
Para 5.01 provides : *In addition. Trust Fund investments may include 
holdings of listed companies (hat could be of particular benefit of the Fund*. 
Under Para 6.02, the IM should make best endeavours to maximise capital 
gains Income of the contribution funds. Para 6.05 permits the Investment 
of contributions received 'but not yet invested In Portfolio Investments.... 
In high-quality short-term debt Instruments In accordance with quality 
guidelines set forth in the private placement memorandum*. The Memo¬ 
randum has this to say on the strategic objectives of the TTus t: 

“Strategic Objective; 

The Fund's Investment objective will be to seek to achieve long-term 
capital appreciation by primari^ making direct Investments in a 
portfolio of Indian companies and infrastructure projects In India. The 
Fund's direct investment participations will generally take the form 
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of equity, quaai-equlty, equity-related, preferred stock, and convertible 
debt Instruments. The Fund will focus on opportunities that will seek 
to take advantage of India’s expanding Infrastructure requliements. 
Increasing active consumer product appetites and growing new 
technology base as well as opportunities arising from corporate 
turnaround strategies, privatization opportunities, business restruc¬ 
turing and reorganization strategies, among other areas. Investments 
may be spread across the focus sectors in new projects, expansions 
and diversifications, opportunities arising from restructurings and 
reorganizations, product development eflbrts. privatizations and the 
like. 

The Fund will only invest in projects that at the time of the investment 
comply with all relevant Indian State and Central Government legis¬ 
lation regarding environmental protection, and such gutdeltnes on 
environmental protection and social and rehabilitation Issues which 
may be adopted by the Asian Development Bank, a Core Investor (as 
deflned below). 

In addition, Fund investments may Include holdings of listed compa¬ 
nies that could be of particular benefit to the Fund.* 

Clause (ill) of Para 10.01(a) also needs to be referred to. It says that the 
functions of the Investment Manager shall include, inter alia, 

*to engage professionally skilled and/or experienced personnel to 
provide the necessary advlsoiy and Investment Managerial support 
and/or guidance to the Portfolio Investment and the entrepreneurs 
and if necessary to assist In the administration of the Trust Fund.* 

21.^Article XIII dealing with delegation of duties envisages an Investment 
Committee (Para 13.01), an Advisory Board (Para 13.02) and Advisory 
Contracts with the Indian Anancial service company and the American 
company (Para 13.03) but makes It clear (Prua 13.04) that, regardless of 
all delegation, the Manager shall remain responsible for all decisions and 
be liable for any delegate's act or omission that It would otherwise have 
been liable for. Bara 14.01 stipulates for the payment to the IM of a fee 
of 2.5% of the aggregate Chpital Commitments of the Contributors reduced 
ty returns of capital directly attributable to specific investments upon 
which distributed gains (or losses) of the trus* have been realised. At the 
end of the Conmltment Period, the Investment Management Fee shall be 
based on the aggregate Unretumed Capital. To the extent that the balance 
of Capital Commitments or Unrstumed Capital of the Trust fund plus the 
Capital Commitment or Unretumed Caplud of the 'the fund' in the aggregate 
exceeds US$ 150,000,000 or the equ‘/alent in rupees, the Investment 
Management fee with respect 1 1 such balance shall be reduced to 2%. 
Para 14.04 on distribution reproduces para 6.02 of the C.A. entitling the 
IM, after a particular stage, to a part of the proceeds attributable to portfolio 
investments. 
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4. nivKSTMsirr Anvncmr AauBSMEiiT (ijla.) 

22. The I.A.A. ta entered tnto between the Indian flnanclal aerrlce compai^ 

and the IM (there being a almllar agreement between the American company 
and the IM pertaining to the olT-ahMe tranche. Paraa 2(a) & (b) of thla 
agreement provide for the appointment of ‘aendce unite*. It la aufflclent 
to extract Para 2(e) : - 

*Para 2(e): Wotwtthatanding the aervlcea provided by the Advlaor, the 
Advlaor ahall not be authorlaed to manage the aflalra of, act in the 
name of <»- m behalf of. or bind the Fund or the Inveatment Manager. 
The management, pollclea and operatlona of the Fund ahall be the 
exclusive reaponalbllity of the Investment Manager acting pursuant 
to and In accordance with the Inveatment Management Agreement(s). 
(hereinafter referred to as 'Agreements*) and all decisions relating to 
the Fund. Including, without limitation, the acquisition, management 
and Disposition of Portfolio Inveatmenta, shall be made adlely by the 
Board of Directors of the Manager acting pursuant to and In accordance 
with the Agreements.* 

23. The Authority has been Informed that the 'Initial closing* of the offshore 
tranche held by ‘Fund' has already been completed with commitments of 
70 million US dollars (66 per cent of which Is from International Investors) 
and that a aecond closing had be€n targeted for the month of April for 
an additional corpus of 80 million US dollars. 

24. In the background of this configuration, two applications have been 
filed before the Authority. 

(a) The application filed by the IC raised as many as seven questions set 
out In Annexure I to the application. After some discussions In the course 
of the hearing (his has been revised (n the form of eleven questions (to 
which one more was orally added). The revised questions are : 

'1. Based on the facts and circumstances of the case, whether the 
applicant would be assessed in respect of Its proportionate share of 
Income earned by the contributory trust as per the provision of Sec. 
161 of the Income Tax Act. 1961 (the Act)? 

2. Based on the facts and circumstances of the case, whether the 
contrtbutoiy trust would be regarded as a 'see through' or 'transparent 
entity' vls-a-vla the applicant; l.e. to say the applicant will be taxed 
In respect of Its proportionate share of Income under Sec. 161 of the 
Act? 

3. Based on (he facts and circumstances of the case, If It Is held that 
the provisions of section 161 do not apply to the Income of the applicant 
ftom the contributory trust because of the power vest^ in the trustees 
to add to the list of the beneficiaries on the terms laid down In the 
indenture of trust and the contribution agreement, then If such power 
Is deleted, would the assessment of the applicant In respect of Its 
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proportionate ahare of income of the truat be made in accordance with 
Sec. 1617 

4. BAaed on the facts and circumstances of the case, even if it ts held 
that the shares of the addltlona] beneficiaries are indeterminate whether 
the capital gains arising to the applicant will be charged, to tax at the 

■ rate of 20% as prescribed In Sec. 112 of the Act? 

5. Based on the facts and circumstances of the case, will there be 
any tax withholding tqr the investee companies at the time of disirl* 
button of incomd to the CT7 

6. Whether on the facts and circumstances of the case, the character 
of the applicant's proportionate share in the income of the contributory 
trust will be same as in the hands of the contributory trust? 

7. Based on the facts and circumstances of the case, whether the 
applicant's share in the dividend earned by the contributory trust will 
be chargeable to tax and if so at what rate? 

8. Based on the facts and circumstances of the case, will the applicant's 
share in the interest earned by the Contributory trust be chargeable 
to tax at the rate of 20%? 

9. Whether on the facts and in the circumstances of the case, the 
applicant's share in the caplt^ gains earned by the contributory trust 
will be chargeable to tax? 

10. Based bn the facts and circumstances of the case, >vhether there 
would be any withholding tax liability on the CT in respect of the 
distributions made to the applicant? 

11. Whether on the facts and in'the circumstances of the case, the 
applicant's proportionate share in the surplus arising on the realisation 
of the investments made by (he contributory trust would constitute 
capital gains? 

12. Whether, In case the answer to question No. 11 is In the negative, 
the proportionate share of tils applicant in such surplus will be 
chargeable to income-tax in the applicant's hands?" 

(b) The application filed by the Investment Manager raises the four questions 
set out below: 

*1. Based on the facts and circumstances of the rase, and in view 
of th^ provisions of India-Maurltius double tax evoidance agreement, 
can it be construed that the applicant does not have a Permanent 
Establishment (‘PET in India? 

2. Based on the facts and circumstances of the case, will the applicant 
be liable to tax in respect of the management fees received from CT? 

3. Based on the facts and circumstances of the ease, will the applicant 
be liable to tax in respect of the carried interest received from CT? 
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4. Based on the facta and circumstances ot the case, tf the answer 
to above question Is yes. will there be a withholding t« UablUty on 
CT, In respect of the payment of management fees and carried Interest 
to applicant?* 

The AR submitted that the phrasing of the llrst question above in the 
negative Is not correct and that this question may be reframed thus: 

*1. Based on the facts and circumstances of the case, and In view 
of the provisions of the Indla-MaurlUus double tax avoidance agree¬ 
ment. can It be construed that the applicant has a Pernument estab¬ 
lishment (P.B.) In India.* 

There can be no objection to thls'and it Is the question, as thus nfodifled. 
along with the other three questkms that will be considered by the 
Authority. 

25. Though numerous and seemingly Involved In their language, the points 
raised by the applicants He within a'narrow compass. In the case of the 
IC. the basic question to be decided is whether the assessments of CT 
and ic will be governed fay Sec. 161 or Sec. 164 of the Act and what rates 
of tax would be applicable to the IC‘s receipts from C.T. In the case .of 
IM. the very short question that has to be answered Is whether It ran 
be said to have a P.E. In India within the meaning of the 'Agreement for 
avoidance of Double Taxation’ between India and Mauritius (DTAA) and, 
if not. whether any part of its income can be assessed In India. 

26. To understand the points raised by the applicant company, It is 
necessary to consider the provisions of Ss. 160, 161. 164 and 166 of the 
Act. The relevant portions of these sections are extracted below: 

*Sec. 160. - Representative assessee 

(1) For the purposes of this Act. 'representative assessee* means - 

(Iv) in respect of Income which a trustee appointed under a trust declared 
by a duly executed instrument In writing whether testamentary or otherwise 
(Including any wakf deed which Is valid under the. Mussalman Wakf 
‘Validating Act. 1913 (jS of 1913),) receives or is entitled to receive on behalf 
or for the benellt of any person, such trustee or trustees; 

Sec. 161. - Liability of representative assessee 

(1) Every representative assessee, as regards the income in respect of which 
he is a representative assessee, shall be subject to the same duties, 
responaiblKties and liabilities as tf the Income were Income received by 
or accruing to or In favour of him benenclally, and shall be liable to 
assessment In his own name in respect of that income: but any such 
, assessment shall be deemed to be made upon him in his representative 
capacity only, and the tax shall, subject to the other provisions contained 
In this Chapter, be levied upon and recovered from him In like manner 
and to the same extent as it woi'ld be leviable upon and recoverable from 
the person represented by him. 
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(lA) Notwithstanding anything contained in aub-secUon (1). where any 
income in respwt of adtlch the person mentioned in clause (tv) of sub¬ 
section (1) of section 160 is liable as representative assessee consists of, 
or includes, profits and gains of business, tax shall be charged on the 
whole of the income in respect of which such person is so liable at the 
maximum marginal rate: 

Provided that the provlsloiu of this sub-section shall not apply where such 
profits and gains are receivable under a trust declared by any person by 
will exclusively for the benefit of ai^ relative dependent on him for support 
and maintenance, and such trust is the only trust so declared by him. 

(2) Where any person is. In respect of any income, assessable under this 
Chapter in the capacity of a representative assessee, he shall not, fn respect 
of that Income, be assessed under any other provision of this Act. 

Sec. 164. - Charge of tax where ^are of benenclaries unknown 

(1) Subject to the provisions of sub-sectlorrs (2) and (3). where any income 
in respect of which the persons mentioned in clauses (ill) and (iv) of sub¬ 
section (1) of section 160 are liable.as representative assessees or any 
part thereof is not specifically receivable on behalf or for ^he benefit of 
any one person or where the individual shares of the persons on whose 
behalf or for whose benefit such income or such part thereof is receivable 
are indeterminate or unknown (such Income, such part of the Income and 
such persons being hereafter in this section referred to as ‘relevant 
income’, ‘part of relevant income’ and ‘beneficiaries’, respectively), tax 
shall be charged on the relevant income or part of relevant income at the 
maximum marginal rate: 

Provided that in a case where - 

(i) none of the beneficiaries has any other Income chargeifole under this 
Act exceeding the maximum amount not chargeable to tax in the case 
of an association of persons or is a benellclary under any other trust; 
or 

(it) the relevant Income or part of relevant Income is receivable under a 
trust declared by any person by will and such trust is the only trust so 
declared by him; or 

(Hi) the relevant Income or part of relevant income is receivable under a 
trust created before the 1st day of March. 1970, by a non-testamentary 
.instrument tnd the Assessing Ofllcer is satlsfled, having regard to all the 
circumstances existing at the relevant time, that the trust was created, 
bona Jkie exclusively for the benefit of the relatives of the settlor, or adure *. 
the settlor is a Hindu undivided family, exclusively for the benefit of the 
members of s&ch family, in circumstances where such relatives or members 
were mainly dependent on the settlor for their support and maintenance; 
or 

(tv) the relevant Income is receivable by the trustees on behalf of a provident 
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Aind •uperwiniuition ftind, gratuity fund, penalon lUnd or any other Aind 
created bona fide by a peiaon eanying on a buaiiieM or profeaaton 
exclusively for the benefit of persons employed in su£h business' or 
profession. 

tax shall be charged on the relevant income or part of rekvant income' 
as if it were the total Income of an association of persons : 

Provided (lirther that where any income in respect of which the person 
mentioned in clause, (hd of sub>seetton (1) of section 160 is liable as 
representative assessee consists of. or Includes, profits and gains of 
business, the preceding proviso shall apply only If such profits and gains 
are receivable under a trust declared Ity any person by will exclusively 
for the benefit of any relative dependent on him for .support and main* 
tenance, and such trust is the only trust so declared by him. 

(2) In the case of relevant Income which is derived from property held under 
trust wholly for charitable or religious purposes, or which is of the nati'se 
referred to in sub-clause (ila) of clause (24) of section 2, or which is of 
the nature referred to in sub-aectlon (4A) of section 11, tax shall be charged 
on so much of the relevarit Income as is not exempt under section 11 
or section 12. as If the relevant Income not so exempt were the income 
of an association of persons: 

xxxx xxxx xxxx xxxx 

B^lanaiion 1. - For the purposes of this section,- 

(i) any income in respect of which the persons mentioned in dause (ill) 
and clause (iv) of sub-section (1) of section 160 are liable as representative 
assessee or any part thereof shall be deemed as being not specifically 
receivable on behalf or for the benefit of any one person unless the person ' 
on whose behalf or for whose benefit such income or such part thereof 
is receivable during the previous year is estyressly stated in the order of 
the court or the Instrument of trust or wakf deed, as the case may be, 
and Is identifiable as such on the date of such order, instrument or deed; 

(II) the individual shares of the persons on whose behalf or for whose benefit 
such Income or such part thereof is received shall be deemed to be 
indeterminate V>r unknown unless- the individual shares of the persons 
on whose behalf or for whose benefit such income or such part* therraf 
is receivable, are expressly stated in the order of the court or the Instrument 
of trust or wakf deed, as the case may be, and. are ascertainable as such 
on the date of such order. Instrument or deed. 

Sec. 166. Direct assessment or recovery not barred. 

Nothing in the foregoing secUoiM in this Chapter shall prevent either the 
direct assessment of the person on whose behalf or for whose benefit income 
therein referred to is receivable, or the recovery from such person of the 
.tax payable in respect of such Income. 
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27. Before proceeding to discuaa theae provtsiona, it ia neceaaaiy to. deal 
with two preUnUnaiy objecUona to the maintalnabUity of the appUcatlon 
by the KJ. It la contended for the Department that what the application 
aeeka yiitually la a ruling on the mode of aaaeaament of CT (l.e. the trustee 
company) adilch ia an Indian domeatlc company • whether it ahouid be 
aaoeased on its total income at the maximum rate u/a 164 or wither 
it should be aascsaed separately in respect of the portions of income earned 
by it on behalf of the various beneflciariea u/s 161. The effect ofSs. 161 
ft 164, which is aought to be got clarified by the IC, may be explained 
by a simple examine. If a trustee earns an hTcdme, aay. of Rs. 10.00.000 

^ Iidldlng it on behalf of certain beneficiaries. Sec. 161 calls for an exami¬ 
nation sdiether the beneficiaries and their shares are indeterminate or 
unknown. Suppose it is clear that the beneficiaries would be A. B, C ft 
D entitled to shares In the ratio 2:2:3:3, then, four assessments would 
be made on the trustep, one on behalf of each of the beneficiaries, bringing 
to tax the respective share Incomes of Rs. 2 lakhs, Rs. 2 lakhs, Rs. 3 lakhs, 
and Ito. 3 lakhs, at the tax rates appropriate thereto. Alternatively, but 
not additionally. A. B. C ft O could also be assessed on such Income: On 

, the other hand, if the shares of the beneficiaries should be unknown or 
Indetennlnate. the officer would assess the trustee on the entire Income 
of Rs. 10,00.000/- at the maximum rate as defined in Sec. 2(29C) of the 
Act as the Department would not be able to make assessments on-the 
individual beneficiaries whose identlty^ or shares are not known. Here, the 
IC wants to know which of these methods of assessing the trust should 
be adopted by the Assessing Officer and such a question cannot be 
entertained from it under Chapter XDC-B. 

28. The Department's objection is that this is a question which really affects 
the CT • a resident Indian company - and that the IC, though non-resident, 
cannot avail the benefits of Chapter XIX-B for getting clarifications about 
a resident assessee's liability to Income-taxmerely because they have some 
mutual connections. Reliance is placed, in support of this contention, on 
the rilling given by this Authority In A.A.R. 207/1994.’ In that case, a non¬ 
resident applicant sought a ruling on whether, in the assessment of its 
wholly-owned resident subsidiaiy running slot machines in India, cash 
disbursements to the winners in excess of Rs. 10.000/- could be disallowed 
under Sec.4QA(3) of the Act. The Authority rejected the application ‘for 
the simple reason that the question sought to be rklsed relates not to the 
applicant but to a resident Indian subsidiaiy’. This objection Is not 
t^nintainnhle here in the view of the Mithority. The 1C, as a non-restdent, 
is entitled to file an application under Chapter XIX-B and, though the 
<Vnni tfon of‘Advance ruling* in Sec. 245N(a) places no specific restrictfons 
regarding the nature of the questions to be asked, the Authority is df i^inlon 
that the question raised should be one which directly Invidves or affects, 
the income-tax liability of the non-resident. That requirement is fiilfllled 
in the . present case. In the case cited, the question pertained to the 
assessment of an Indian Company. The apfdicant, a totally different entity 
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was affected only in a remote ami indirect manner In that any disallowances 
of expenses in the hands of the subsldiaiy mljht result in larger profit 
distributions to it But here the applicant company and the CT are 
connechki as beneficiary and trustee and the provisions of Chapter XII ^ 
contsUning Ss. 161. 164 and 166 really incorporate a method of assessing 
the beneficiary through the trustee. In other words, they are conferred 
a common identity for the purposes of the Act Any assessment on the 
trustee Is only in a representative character and will directly and vitally 
affect the beneffclaiy. Purther. u the CT is assessed to income-tax at the 
maximum marginal rate u/s 164, there will be no nsssssmant at all on 
IC. Moreover, not only will the income of the trust distributable t6 the . 
beneficiaries, including IC. be correspondingly reduced but If the income- 
tax is, for some reason, not paid by. or recoverable from, the trust, the 
Department can take recourse against the benefletaries (including IC) in 
respect of the higher tax charged on the trustee from the distributlona 
received by them. On the other hand, if the assessment is made on the 
trust u/s 161, the tax leviable in respect of the IC's share thereof will 
be a much smaller amount. Thus, the Investor. Company is directly and 
immediately affected by the nature and mode of assessment of the trust. 
The right of the applicant, therefore, to seek a ruling on the questions 
raised cannot be denied. The ruling in A.A.R. 207/1994 will not be 
applicable on the facts and circumstances of the present case. 

29. It is argued for the Department that a ruling given by the Authority 
on its application can bind only IC and the Department in relation to the 
IC and that the trustee or the Department, in relation to an assessment 
on the trustee, will not be bound. They will be ■( liberty to proceed 
independently and take. If so advised, a different stand. It Is. therefore, 
suggested that any ruling 1^ the Authority In the matter would be In- 
fructuous or Ineffective. It can be by-passed by the Trust or the Department 
whichever was aggrl^ed by it. Such a ruling. It Is said, should be avoidecU 
This contention is lUso without force. If the view of the Authority on this 
application and the view of the officer assessing the trust coincide - and 
it fnay be reasonably presumed, that though the ruling of the Authority 
in the present application may not be binding as a precedent, the concerned 
authorities would defer to the view taken by the Authority on a pure 
question of law - there will be no difficulty. If, on the other hand, the 
Authority should hold that Sec. 164 is Applicable and the officer assessing 
the trust should hold - though it is perhaps unlikely - that Sec. 161 would 
apply, neither C.T. nor IC would have any gclevance. On the other hand, 
if the Authority should hold Sec. 161 to be applicable and the officer 
assessing the Trust should take a contrary view and 1C should be affected, 
it will have to raise a contest but, whether this is done in another 
application u/s 2450 or raised before the authorities in some other 
|ntx%edings. the ruling of the Authority will have to be given effect to. 
However, what steps should be taken in the matter in that eventuality, 
is a matter for 1C to decide at the appropriate time, and. if IC ts prepared 
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to ‘ilsk a ruUrig* even now. It ta not for the Authority to aay to 

lt.~ It la dlfllcult to aee how any ruling given by the Authority,could be 
infructuoua. The objection la ovemikd. 

30. The aecond objection raiaed to the maintainability of the application 
ia .on the baaia of clauae (c), of the provlao to Sec.24SR(2). It la pointed 
out that the acbeme for making inveatmenta in India in infraatructural 
and other core aectora baa been initiated by The American Codf|]any and 
the I < lian flnancial aervice company. American company could have, 
therefore, directly contributed to the Crynd aecured other Inveatora alao 
to participate directly. But. alnce the lnteiiB|t and dividend income reallaed. 
in that event, from India by the American company would not be entitled, 
under the DTi^ between India and USA. to any tax conceaalon, thia 
arrangement haa been devlaed to aecure the conceaaional tax advantagea 
that are available under the DTAA between India and Maurltlua by putting 
Up. aa a front, a Mauritian aubaldtary (the lO'for making the inveatment. 
It is contended that the tranaactlon in queatlon la thua a tranaaction by 
the American company daaigned, prtma facie, for the avoidance ot^Indlan 
Income-tax and that the application ahduld be diamisaed on thia ground. 
Strong reliance ia placed. In aupport of thia argument, on the ruling given 
by Uila Authority In another caae. 

31. In reply to thia objection, the learned counael for the applicanta 
contended that there waa no aubstance In thia contention and that the 
location of 1C and IM in Mauritius waa decided upon after taking Into 
account several circu<Tistances. Thia la not the first experiment of the kind 
made by the American company and reference haa been made to the 
constitution of the another companies by it earlier to focua on Infrastruc¬ 
ture and Infrastructure-related inveatmenta in China and Asia. This trust 
haa been patterned on like basis. The present set-up is not confined to 
India in that, though inveatmenta are prop€>sed to be made in India, at 
some stage a co-inveatment by both tranches la envisaged and contribu¬ 
tions may be invited eventually from International Investors belonging to 
several countries. A central location for the foreign tranche was therefore 
dOsirable. The share holders of 1C are three subsidiaries of the American 
company located in Bermuda, Hongkong and U.S and Mauritius was 
considered centrally located for all of them. Hence IC was located at the 
same place. An additional reason for this. It was said, was that, due to 
foreign exchange reatrictlona in India it will be. dlfllcult to secure direct 
contributions to CT from a large number of 'companies and IC was, 
therefore, chosen as a single channel of such foreign investment in India 
to the CT. This dlillculty has been explained, as follows. In a note filed 
by the applicant; 

‘India does not aa yet welcome foreign Investment in flnancial servlcea 
sector. If the management company were to be set up in India, the foreign 
investors would need the approval of the Foreign Investment Promotion 
Board (FTPB). As per the internal guidelines of Ministry of Finance, in caae 
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the foreign managenient company wlahea to hold a controlling Interest, 
In the Indian Asset Management Company. It Is required to invest a higher 
amount of capital, e.g. for a 51%-7E% stake, such companies are generally 
required to Invest US $ 5 million whereas for holding more than 7596 stake, 
they may be required to Invest upto US $ 50 million, although the 
management company as such, does not require much capital. In ohe of 
the cases, we have received a letter from MlrUstry of Finance stating that 
the application has been rejected on the ground that the applicant does 
not satisfy the capitalisation norma for non-banking finance companies 
(attachment). 

Generally, FTPS takes appreodmately 00 days to approve a proposal. Ih^ 
case of olTshore funds, many times, core investors insist to hold a stake 
In the maijagement company. It would be a very cumbersome process for 
making application and obtaining FIPB approval separately for each Investor 
who may be Investing at different points In time. 

In view of the high capitalisation requirement and hardship Involved, It 
Is much convenient for the management company also to be located in 
the same jurisdiction where the fund is situated i.e. Mauritius.* 


It was found convenient for this purpose also to locate 1C In Mauritius. 
The i'M was located at Mauritius as It fvtncUons as the manager of both 
the trusts. Mauritius was chosen for locating many of these companies 
because It has emerged recently as a low-cost off-shore financial centre 
and Is preferred by olf-khore Inwstor In view of Its well-developed low cost 
financial services sector. It was explained: 


'Since Investors come from a wide range of countries, it is absolutely 
essential to domicile the Fund In a tax-neutral jurisdiction. Also, costs 
for legal, accounting and other professional services are comparatively 
lower there.* 

The applicant's counsel also fiimlshed comparative figures of the financial 
cost Incurred In operating from various centres, as follows: 

Country Cost in INK 


United States of America (USAI 
United Kingdom (UK) 

Hong Kong 


8,640,000 - 17,680,000 
1.568.170 . 

1,768,000 • 2,121,600 


Guernsey ^ 537,300 - 805,950 

Mauritius 702,200 - 1,060,800 

The counsel has pointed out that It was not essential to the scheme of 
the American company to Incorporate IC at Mauritius to gain a tax 
advantage. The scheme of the American company could have operated In 
an equally elTecUye manner by investing funds of the off-shore tranche 
hi the CT and secured the wune advantages that are now sought. But 
due to the difficulty pointed out and with a view to liit- contributions 
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of the American company to CT distinct from Its contributions to the off¬ 
shore tranche it became necessary to establish IC and, for the locational 
advantages already referred to, It was got Incorporated at Mauritius. IC 
was set up only to demonstrate a commitment of the American compimy 
group to conttlbute to It apd give other Indian Investors a feelin)^ of 
confidence Inspired by the commitment of a member of the American 
company family to Involve Itself therein. It Is also pointed out there Is 
no reason to doubt the bona Jkiea of American company's desire to f lelp 
development of infrastructural sector in India with international he4i. It 
should not be overlooked that several benefits flow to India and the Indian 
financial service company from the arrangements made under this dis¬ 
pensation. 

32, The Authority has carefully considered these contentions. The set .lng 
up of a large number of subsidiaries of the American company Group \dth 
their headquarters at Mauritius no doubt generates a first impression that 
there may be some deeper purpose underlying such creations. In the first 
place, the share capital of IC Is a nominal amount. Mention has earlier 
been made that the IC has been incorporated with a share capital of only 
$ 4. This might seem to Indicate that the Company was a mere front, an 
insignincant entity Incapable of substantial Investment handling. Such 
an Inference, however, would not be correct, for It Is seen that the company 
advanced a loan of more than 1 million US Dollars to a Canadian group 
through share holder’s capital contributions. Much Importance need not, 
therefore, be attached to this circumstance. Secondly, one would certainly 
be loo naive If one were to believe that self-interest and tax considerations 
did not enter the picture. No doubt the American company and several 
subsidiaries thereof, hope to make substantial profits. No doubt also, tax 
considerations did enter largely Into their calculations. It Indeed finds place 
in the private placement memorandum. At p.40, reference is made to the 
advantages of the OTAA' 

‘Limited Life Company Interests ■ Indian Tax Consideration: 

In order to benefit from favourable treatment under the India-Mauritius 
Double Taxation Treaty (the Treaty”), the Company, will file with the 
investee companies In which it owns stock, a no objection certificate 
from the Indian Tax Deparlment granting benefits under the Treaty 
for the Company. Thereafter, dividends received from any Indian 
company In which the Company owns stock will be subject to a 
withholding tax of (1] 5% for companies In which the Company has 
a percentage ownership of 10% or more and (11) 15% for companies 
in wdilch the Company's percentage ownership Is-, less than 10%. 
Interest Income generated from or received In India will be subject 
to a withholding tax of 20%. CaplUl gains of the Company generated 
from or received in India will be exempt from, otherwise applicable 
Indian withholding taxes. Including all Indian capital gains taxes. 
Under current law. such tax treatment will be available so long as 
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the Company doea not maintain a permanent establtahment in India. 
The Manager int.-nds to operate the Fuhd to ensure to the extent 
possible that neither the Fund nor the Company in Mauritius will be 
treated as having a permanent establishment in India. However, there 
is no guarantee that absence of a permanent establishment will be 
maintained’. 


(emphasis added) 

It then proceeds to refer to Sec. 161 of the Income-tax Act and says: 

“The Indian Ttxist will be regarded as a transparent entity and the 
character of income in the hands of the beneflclarics but each of the 
beneficiaries will be taxed in respect of their income from the Trust. 

‘The Indian revenue authorities may choose to assess the trustee 
company acting in the ilduclary capacity on behalf of the beneficiaries 
as ’Representative Assessee*. However, In accordance with the pro¬ 
visions of Section 161 of the Income Tax Act, 1961, even if the trustee 
company is assessed to tax in respect of income of the beneficiaries, 
lax shall be levied upon and recovered from the trustee company in 
like manner and to the same extent as It would be leviable upon 
recoverable from the beneficiaries. An advance ruling is being sought 
from the Indian revenue authorities on this matter. In view of the 
particularized nature of tax consequences, each investor is advised 
to consult Its own tax adviser with respect to the specific tax con¬ 
sequences of being an investor of the Fund.* 

Mauritius Tax considerations: 

The Company in Mauritius has been established as an ‘ofTshore 
company* for the purpose of (he Mauritian Offshore Business Activities 
Act. 1992 with the result that its income will not be subject to income 
tax in Mauiitlos unless It elects to pay tax at specified rates not 
exceeding 35%. it is the intention of the Company in Mauritius that 
it may elect to p^v tax on income distributions received from its 
investments in India at a rate, which, when offset by the credits 
available in respect of tax withheld in India on payments of income 
to the Company in Mauritius will result in a net payment in Mauritius 
in respect of such distributions at a maximum rate of 1%. 

No tax on capital gains will be payable in Mauritius on disposals by 
the Company of its investments in India.' 

and U.S. tax considerations are then dealt with. But It cannot be said 
that the disabling requirement of Sec. 245R(2) is attracted here. On behalf 
of the applicant several circumstances have been indicated which Induced 
the setting up of IC & IM in Mauritius and these are certainly relevant 
considerations. When there are several relevant considerations which have 
weighed with the parties to evolve a particular arrangement, it cannot be 
described as one* 'designed, prima Jade’, for the avoidance of Indian 
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Income-tax. The existence of tax concessions under the OTAA was one 
of the factors taken into account but was not the only, or dominant, object 
of the transaction. There Is, In particular, one Important circumstance 
to show that the transaction was not designed for the avoidance of Indian 
income-tax. The applicants have pointed out that, on account of resiriC' 
tlons linder Indian Law, It was found more expedient to channelise all 
foreign Investments into India through one entity rather than to attempt 
persuading such Investors to come to India individually. That being so, 
the applicant. It may be said,, could have channelised Its funds through 
the off-shore trust company Irtstead of setting up the IC. It has been 
explained that the setting up of 1C was Intended as an indication of the 
bonalldes of IC which would encourage oUier entrants. If the .off-shore 
tranche alone had been launched and It had made direct contributions 
to the CTlt would have been beyond the pale of criticism and been welcome 
in India. Unlike the other Ruling of the Authority to which reference has 
been made, the foreign tranche could not be treated as Just a benaml or 
dummy for the American company for the funds Invested through it will 
be flowing from several International sources. The tax advantages sug¬ 
gested now could have been obtained then also. It is, therefore, diflicult 
to characterise the setting up of IC and the provision of a contribution 
by It as designed for the avoidance of Income-tax. In the light of these 
considerations, the Authority has come to the conclusion that, certain 
suspicious features notwithstanding, a ruling cannot be declined on the 
ground that the transaction was designed for the avoidance of Indian 
Income-tax 

33. With the preliminary objections dispose^ of, one may turn now to the 
basic Issue raised in one of the applications viz. whether the CT Is 
assessable to tax under Sec. 161 or Sec. IM of the Act. That the trustee 
Is a representative assessee within the meaning of Sec. 160 (l)(iv) of the 
Act and that it can be assessed in Its name In a representative capacity 
on the Income that it receives, or is entitled to receive, on behalf of the 
benefleiaries is beyond doubt. Sec. 161(1) however declares that such 
assessment shall be made and the tax thereon shall be levied upon and 
be recovered from it *ln like manner and to the same extent as it would 
be leviable upon and recoverable from the person represented by him*. 
In other words, in a case to which Sec. 161(1) applies, the trustee cannot 
be assessed on the aggregate Income received by It. The assessment In 
the name of the trustee In terms of the subsection can be made In two 
ways. The Assessing Ofllcer may make as many assessments, in the name 
of the trustee, as there are benefleiaries and levy the tax appropriate to 
such income at the rate of tax applicable to the total Income of each 
beneflciaiy. Or, he may make a single assessment on the trustee but 
Indicate therein the share Income of each beneficiary and the tax attrib¬ 
utable to it. In other words, tn the present case, if Sec. 161 were to apply, 
CT cannot be ansessed on the total Income derived It from its Investments 
and the assessment qua the I.C., should Indicate, inter alia, the Income 
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distribution made to it and levy the tax appropriate thereto after taking 
into account such reliefs and concessions as may be. available to it. To 
the above rule, however, three exceptions have been incorporated In the 
Act: 

(a) Under Scc.l61(lA). this rule of apportionment and determination of 
proportionate tax attributable to the beneOrlary will not apply to any 
Income earned by the trustee as profits and gains of a business. The whole 
of such Income shall be taxed at the 'maximum marginal rale*. A similar 
proviso occurs also in Sec. 164(1) restricting benefits where business 
Income is involved. 

(b) Under Sec. 164(1), if the individual shares of the persons on whose 
behalf and for whose benefit (he income is receivable are indeterminate 
or unknown, such income, again, will be (axed at the ‘maximum marginal 
rate*. 

(cl In certain other circumstances, set out in the proviso to Sec. 164(1), 
the relevant Income will be assessable not at the maximum rate but at 
the rate applicable to it as if it were the total Income of Association of 
Persons. 

The Department's case is that the circumstances of the present case attract 
both (a) and (b) above and this has to be examined. 

34. The representatives of the Income-tax department (DR) urged that (he 
Income derived by the CT will be in the nature of 'profits and gains of 
a business*. He points out that the CTF does not Just invest in portfolio 
investments and equity shares of companies (including listed companies), 
its activities are much wider and far-reaching. He draws attention to para 
5.01 of the C.A.. the relevant part of which may be extracted here: 

*5.01 - The Trust Fund's Investment objective will be to seek to achieve 
long term capital appreciation by primarily making direct Investments 
in a portfolio of Indian companies and infrastructure projects in India. 
I'he Trust Fund's direct Investment participations will generally take 
the form of equity, quasi-equity, equity-related, preferred stock and 
convertible debt Instruments. The Trust Fund will focus on opportu¬ 
nities that will seek to take advantage of India's expanding infrastruc¬ 
ture requirements, increasingly ac*ive consumer product appetites and 
growing n^w technology base as well as opportunities arising from 
restructuring and reorgnisation strategies, among other areas. Invest¬ 
ment may be spread across the focus sectors in new projects. expan¬ 
sions and diversiflcatlons, opportunities arising from restructuring 
and reorganisation, product development elToris, privatisations and 
the like. 

The Trust Fund only invest in projects that at the time of Investment 
comply with all relevant Indian Stale and Central Government Leg¬ 
islation regarding environmental protection and such guidelines on 
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environinenta] protection and aoclal and rehabilitation Issues which 
may be adopted the Aslan Development Bank, a core Investor. 

In addition. Trust Fund investments may include holdings of listed 
companies that could be of particular benefit to the Fund* 

Under this paragraph IC can also invest directly in projects in the infra' 
structure sectors and this can be on terms and conditions which may 
amount to the carrying on of a business. Under para 6.05 of the I.M.A., 
It can. though temporarily, invest In 'high quality short term debt Instru¬ 
ments in accordance with the quality guidelines set forth In the private 
placement memorandum*, a relevant extract from which has been set out 
earlier. DR would describe, at least a part of the Income of the CT. as 
proflls and gains from a business of 'providing financial assistance and 
money market operations*. He says that its activities are analogous to 
those of organisations like the industrial Credit and Investment Corpo¬ 
ration oflndia (ICICI) or Industrial Development Bank of India (IDBI) which 
return, and are assessed on. income from business and of the Unit Trust 
of India (Un) which Is deemed to be a company and whose income would 
be assessable as business income but for the exemption it enjoys under 
Sec. 32 of the UTI Act, 1963. He also points out that organisations which 
are entirely engaged in Investment can seek approval and claim exemption 
under Sec. 10(23F) of the Act. The CT has not chosen to do so, he says, 
as its income is not restricted to long-term capital gains as envisaged in 
that clause. 

35. On the other hand, AR draws attention to para 8 of the Regulations 
contained in the First Schedule to the Trust Deed barring the trustees 

r from carrying on business. Both paras 6.01 and 6.02 of the I.M.A. outline 
the trust's objective to seek to achieve long term capital appreciation. He 
draws attention to paras 18& 19 ofa letter to the Indian Foreign Investment 
Promotion Board pointing out how the objectives of the CT could be 
achieved only by Investing In unlisted securities and the clariricallon given 
In a subsequent letter of 23-2-1996 that the Fund would not Invest in 
any listed security in the primary or secondary markel. By their letter 
dated June, 27, 1996 the counsel for the applicant have informed the 
Authority that the last sub-para 5,01 of the draft I.M.A. (Italicised in the 
extract In para 35 above) have been deleted. Para 8 of the Regulation only 
provides for temporary Investment la other debt Instruments and not to 
make quick profits. He says that Sec. 10(23F1 does not Include the infra¬ 
structure sector and that is why the Investor Company could not seek 
for any approval thereunder. 

36. The Authority Is of opinion that this Is not a question on which a 
ruling can be given at this stage. It does appear that the Regulations 
contemplate only investments and not business operations. But the sense 
In which this expression is used by parties will not be conclusive. Whether 
the activities that may be carried on by the CTT will only be In the nature 
therefrom but it has a very wide range of operations. Elven temporary 
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Investments In debt Instruments. If Indulged tn frequently, might give rise 
to business profits. Even changes In shares and investments carried out 
' systematically at periodic Intervals could amount to a business. It cannot 
be postulated In the abstract that none of the surpluses of the activities 
carried on by C.T. could amount to profits ruid gains of business at all. 
^1 that the Authority can say now Is that If any Income of the CT ts found 
to be assessable as profits and gains of business, the Assessing Ofllcer 
will be entitled to assess such income under the provisions of Sec.l61(lA) 
or the proviso orSec.l64(l). as the case may be. at the maximum marginal 
rate. 

37. Turning then to objection (b) referred to in para 34 above, is the Income 
of CT liable to assessment u/s 161(1) or are the provisions of Sec. 164(1) 
attracted? Sec. 164(1) will not be attracted unless tl can be postulated that 
the shares of the beneficiaries of the Income are Indeterminate or unknown, 
having regard to the terms of the Explanation. For this purpose, one has 
to examine the provisions of the T.D. Para 5 says that the Income accruing 
under the trust shall be distributed among the beneficiaries in eqqal 
proportions so far as the Initial settlement to be returned on the termination 
of the Trust ts concerned and, as regards other distributions. In proportion 
to their respective contributions and in accordance with the C.A. Para 
7(c) of the T.D. is also to like effect. One has, therefore, to turn to the 
C.A. The principal clause In the C.A. that deals with this topic is Para 
6.01 which has already been set out. The representative of the Income- 
tax Department (DR) says that this para is defective In two respects 
rendering the shares of the contributors vague and Indeterminate ; 

(a) It does not set out In definite terms that the allocation of Income among 
the contributors will be In the respective proportions of their contributions 
to the trust. On the contrary. Para 6.04. which says so, concerns income 
other than that earned on portfolio Investments. 

(b) -lt says that the Trustees will be at liberty to make special distributions 
and there is nothing to limit the manner or extent of such distributions. 

(r) Tlie words ‘income... will be distributed annually or at such direct 
Intervals as the Trustees may in thetr absolute discretion think lit* confer 
an absolute power on them to distribute dividends in their absolute 
discretion. 

The result, the UR says, is that the distributions can be made by the 
trustees tn their absolute discretion. In other words. It Is a purely discretionaty 
trust under which the trustees have complete liberty to distribute any 
part of the Income to any beneficiary at any time at their absolute 
discretion. 

38. AR replied to this saying that these criticisms are not justified as Clause 
5 and 7 of the T.D. are clear on this and the provistons of para 6.01 have 
to be read along with those of the T.D. which place the matter beyond 
all doubt. The Authority Is of opinion that the provisions of the T.D. In 
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this behalf are clear but the praviaiona of the C.A. are ambiguoua. Para 
®*0l oo doubt atatea that the dtatrlbutlon will be made as set out in the 
succeeding paragraphs but para 6.04, which talks of proportionate 
distribution, on^ refers to income other than portfolio Investments. Also, 
special distributions are not even made subject to paras 6.02 to 6.07. 
But the second criticism of the DR does not appear to be correct: the 
dlscreUon vested in the trustees pertains to the periodicity of the distri¬ 
butions rather than their mode of distribution. When all this was brought 
to the notice of the counsel for the applicant, he agreed that the parties 
would be willing to recast the wording of para 6.01 placing this beyond 
all doubt. The proposed modiflcation was as follows: 

‘6.01.- Dlstrtbutlons : Income received by the Trust In respect of the 
Contribution Fund will be a charge on the income of the Contribution 
Fund, and will be distributed annually or at such direct Intervals as 
the Trustees may In their absolute discretion think fit. in proportion 
to the contributions made by the contributors. The Contribution Fund 
may also declare special distributions. The method by which the 
distribution will be made and the allocation of income between the 
Contributor and the Investment Manager are as set out in Section 6.02 
to 6.07 and will depend upon the source of the income.* 

However, this alteration also did not answer the second criticism of the 
DR and the AR agreed that this will also be set right by Inserting, after 
the words ‘special distribution* in the proposed para, the words ‘Such 
special distributions shall also be made to the contributors in proportion 
to the respective contributions made by them'. This has been reiterated 
by the pounsel in a letter dated 27-6-1996 addressed to the Authority 
but the revised para has been couched in the following words: 

‘6.01.- Dlstribatloiis : Income received by the Trust in respect of the 
Contribution Fund will be a charge on the Income of the Contribution 
Fund, and will be distributed annual^ or at such direct (sic) Intervals 
as the Trustees in their absolute discretion think fit. The Contribution 
Fund may also declare special dlstrtbutlons. Both the distributions 
shall be in proportion to contributions made by the Contributors. The 
method by which the dfstribution will be made and the allocation of 
income between the Contributor and the Investment Manager are as 
set out in Sec. 6.02 to 6.07 and will depend on the source of (he income.* 

These modincations, It is clear, overcome the objections based on the C.A. 
and establish beyond doubt that the distribution of income will be 
proportionate to the contributions. 

39. The DR next objected that the determination of the shares of the 
contributors becomes indeterminate because the trustees have been 
empowered to add further contributors (Clause 7 of T.D.) and because 
of the formula set out in para 6.02 of the Contribution Agreement. The 
Aret of these causes no didlcully as, aRer the modification of Clause 7 
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made at the hearing and agreed to by counsel (See para 8 above), the 
trustees can admit as contributors cum benellciartes only Institutional 
Investors who agree to sign an agreement on the lines of the C.A. Paras 
2.02 and 2.03 of the llrst C.A. also permit such a course. In other words, 
after the modification, the Trustees will have no discretion to admit any 
person as a beneficiary; the beneficiaries to the trust at any point of time 
will be an ascertainable and definite body, defined In the T.D. to be those 
institutions who have committed themselves to defined contributions and 
executed the initial C.A. or entered into a CA. on same lines with the 
Trust and the l.M. later. The Authority would also like to point out that, 
question No.3, in the revised list of questions (See para 25 above), indicated 
that the parties may be willing to delete altogether the Trustees' power 
of addition under Clause 7 of the T.D. To do so would alter the scope 
of the C.T. and restrict It to the parties to the T.D. If. however, the parlies 
are willing to this and modify the T.D. accordingly, the Beneficiaries will 
only be those stated In the T.D. and their shares will be proportionate 
to their contribution and DR's objection would no more be valid. 

40. The second objection based on Para 6.02 is this. Para 6.02 provides 
that the distributable Income will be determined after adding back the 
Teea and share oi prollt to the Investment Manager" whtch the DR says, 
Is absurd as It will not be possible to distribute the Income without making 
payment of the fee and share of prollt to the l.M. He also submitted that 
the provision In this para enabling the trustees to deduct, In computing 
the net profits, ‘capital expenditures as the Investment Manager shall 
reasonably determine* also renders the share income Indeterminate. The 
.^R contended that this clause does not place any obstacle In the way of 
determination of the share Income of the contributors but would only 
involve the use of a simple algebraic formula for making the computation. 
He. however, agreed that, with a view to avoiding any unnecessary controversy 
In the matter, the parties are willing to delete the words ‘including 
dlstrlbul Ion of fees and share of profit to the Investment Manager' occurring 
In this clause. He contended that the second criticism of this para by the 
DK Is unwarranted as the discretion to the trustees in this regard also 
may affect the distributable income but not Us mode of distribution. 

41. The Authority is of the view, as mentioned earlier, that this modification 
removes the first ambiguity pointed out by the DR. It also agrees with 
the AR that the second criticism is unjustified. It is for the trust deed 
(and the C.A. Is part of it) to decide how distributable Income should be 
determined for distribution among the benenclarles and also Indicate, If 
it results in (he retention of any pari of the Income in the hands of trustees, 
in what way the trustees should hold such undistributed part of the Income 
remaining in their hands. Under the present clause, the capited expenditure 
referred to goes out of the coffers of the trust and does not remain In 
the trustees' hands for distribution at all. The direction of the trustees 
that such expenses should be met out of the income of the trust to the 
extent the trustees consider necessary Is one they are empowered to make 
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mder clause 14 of the TYusl Deed. It may result In the diminution of 
he distributable Income available to the beneficiaries but does not render 
he shares of the beneficiaries in any way uncertain or unknown. 

12. The DR also next raised three points based on paragraph 6.04 which 
irovldes for an allocatian among the investors of ail income, loss or 
nepenses attributable to a particular portfolio investment In proportion 
o their capital contribution. His first point was that a similar rule has 
lot been explicitly stated In para 6.02. This contention has been dealt 
vith earlier and It has been pointed out that the Trust Deed and para 
}.01 (as agreed to be modilled) make It clear that even Income from portfolio 
nvestments are distributable only in proportion to the contributions made, 
[here is. in other words, no difference between the mode of allocation of 
ncome arising out of portfolio investments and other Investments. His 
tecond objection was that It would be difncult for the CT lo apportion 
he Income earned from portfolio investment and others, to attribute the 
ncome earned to a particular contribution or to allocate expenses as 
>etween income arising out of portfolio Investment and others. It Is no 
loubt true that these are difficult exercises to carry through but they have 
o be done In any business and usually achieved by applying a rule of 
hree. Moreover, these factors may have some Impact on the determination 
>r computation of the distributable Income but have no Impact on the 
denlity of the beneficiaries or in the share of inconfe that Is lo be distributed 
.0 them. His third point was that while under para 2.06 a defaulting 
;ontrlbutor will not be entitled to any distribution after the date of the 
ils default, this clause provides for a distribution even to such contribu- 
.ors. This, he says, will disturb the Inter se proportion vls-a-vls contrl- 
lutlons that Is sought to be maintained otherwise. AR stated that as a 
joint of possible conflict has been raised, the parlies are prepared lo amend 
Paragraph 6.04 to read thus : 

‘6.04. - Jncomo and Expanses from Other Source* ; Subject to 
Paragraph 2.06(3). all distributions of Income, gain, loss or expenses 
not directly attributable to a particular Portfolio Investment (e.g. 
Interest on temporary Investments and the contribution Fund's share 
ofany advisory fees net of general operating expenses) shall be distributed 
to the contributors in proportion to their capital contributions* 

Tiere is slight mistake here as the reference in (his amendment should 
ivally be to both paras 2.06(d) and (e) and the opening words of the revised 
jara 6.04 should read Subject to Paragraph 2.06" Para 6.04 Is. therefore, 
read with the correction. In fact, by their letter dated 27-4-1996, the 
applicant's counsel have modified the C.A. by substituting the words.: 
Subject to paragraph 2’ In the opening words of para 6.04. It Is clear 
that, with this amendment, the DR's objection Is overcome. 

;3. The DR also drew attention to clause 17(d)(l} of the Trust Deed and 
submitted that the shares of the beneficiaries in the net profits would 
tsecome indeterminate if such porUon of It. as the trustees may determine. 
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could be applied 'otherwise than by way of distribution to the benefici¬ 
aries”. The answer to this criticism Is also the same as discussed above. 
Any amount applied by the trustees for other purposes would Just cease 
to be part of the distributable Income like the capital ekpenses on repairs 
and would alTect the quantum of Income available for distribution but not 
the mode of Its distribution. It will also be seen that clause 17(b) Is not 
a clause conferring any social power on the trustees in this behalf : It 
only provides that the decision regarding such application, even if arrived 
at In conformity with the other provision of the trust deed, shall not be 
elTectlve unless voted for by a majority of the directors of the trustee 
company present and voting at a meeting. However, counsel by their letter 
dated 27-6-1996 have Intimated that they have since amended the draft 
deed by substituting the following sub-clause (d) in place of the earlier 
one : 

'17. (d) The Trustee shall only delegate its powers by a majority vote 

of Its Directors voting at a meeting of the Board of Directors of the 

Trustee.' 

This amendment deletes the clause objected to by the DR and nothing 
more deeds to be said about it. 

44. An Important point made by the OR however, deserves serious notice. 
He said that a good deal 6f uncertainty is case regarding the shares of 
the members by (he provisions In (he (rust deed (Clause 7) authorising 
the addition of further contributors to the Trust at different points of time 
(in addition to the Initial conlribulors who are parties to the trust deed 
and whose names find a place In the Third Schedule to It and the provision 
enabling contributions to be caHed up from time to time (Para 2.04 of 
the C.A.) as well as by the provision In the CA regarding the rights of 
members who default In payment of the contributions demanded from them 
in compliance of their commitment (Para 2.06). This objection calls for 
detailed consideration. 

45. The scheme under which the income dlslrlbutions are to take place 
under the T.D. Is somewhat complicated but the basic principle is quite 
clear. The fund Is Initially set up with minimum commitment of Rs. 750 
million as on the date of the trust deed but the IM can stage closings 
for subsequent commitments uplo a period of 12 months thereafter (paras 
2.04 and 4.04 of C.A.) Naturally later commitments will be received only 
aAer the date of the trust deed. The trust deed will contain only the names 
of those who have agreed to contribute upto the date of the T.D. However, 
on the terms of the trust deed. Income distributions will hove to be made 
to persons who have agreed to contribute to the trust much later. But 
this creates no difllculty as t^e contributors are known. A dlfncully may 
arise here since a contributor will not be called upon to pay up the entire 
amount of his commitment at one time. It Is left to the I.M. to call for 
such amounts from the contributors as may be necessaiy to meet the 
amounts needed for the investments necessaiy at any particular point of 
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time. There could be dilhculty If dtlTerent contributors are asked to 
contribute dlfTetent amounts but this is obviated by making clear that 
the contributions called up liram the contributors cannot be haphaaard 
but should in proportion to the amount of commitment undertaken by 
him so that the inter se propositions are maintained. Two further diill- 
culUes that can arise would be by reason of the facts : (a) that the 
contributors come in at dllTeient points of time and (b) that some of the 
contributors may default in the payments they are called upon to make. 
These situations are covered'by paras 2.01 and 2.06 of the C.A. These 
clauses have been set out earlier and need not be discussed in detail except 
to say that these difllculUes are overcome by procedures respectively calling 
for interest and the writing down of their capital contributions. In essence 
the distribution rule is that distribution should be in the proportion of' 
the capital 8 contributors of the respective members. We may add that, 
in view of the criticism made by the OR on these aspects, we called upon 
the learned counsel for the applicant to explain by means of clear illus¬ 
trations how the Income distributions will take place in cases where default 
occurs. In compliance with the instructions of the Authority, the applicant 
has nied detailed working of the mode of distribution in such cases. It 
Is not necessary to go into these meticulously; It is sufriclent Just to say 
that, complicated as the scheme is, it is not possible to say that the share 
Income of the benenclartes cannot be determined or known from the T.D. 

-46. The next argument of the DR is that Section 164 will be applicable 
unless the individual shares of the persons who are the beneficiaries are 
determinate and known and that these two expressions have to be understood 
in the light of the Explanation. It can hardly be said that the shares of 
the beneficiaries here are expressly stated in the trust deed or are ascertainable 
as such on the date of the T.D. He points out that the Explanation lays 
down two conditions and that they should be both fulfilled. 

47. The construction of the section and its explanation is Indeed a matter 
of some dlfllculty. ft may appear also that there is a slight redundancy 
in the language of the explanation which, having required (hat the shares 
should be expressly stated in the T.D.. proceeds to say that they should 
also be ascertainable from It. It may. therefore, be useful to study the 
history of this provision and examine the object of the Introduction of the 
explanation. Section 164(1) was In the Act when it was enacted in 1962 
but its wording underwent a change, introducing a concept of taxation 
at marginal rate in 1970 by the Finance Act of 1970 w.c.f. Isl April, 1970. 
The object and scope of this amendment were elaborated in a circular 
of the Central Board of Direct Taxes (CBDT) (Circular No. 45 dated 2nd 
September, 1970) as under : 

-Private discretionary trusts - Under the provisions of section 164 
of the Income-tax Act before the amendment made by the Finance Act, 
1970, Income of a trust in which the shares of the beneficiaries are 
Indeterminafe or unknown, is chargeable to tax as a single unit treating 
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It as the total income of an asaoetatlon of persona. This provision affords 
scoper for reduction of tax liability by transferring property to trustees 
and vesting discretion in them to accumulate the Income or apply it 
for the bcnellt of any one or mure of the benenclarles, at their choice. 
By creating a multiplicity of such trusts, each one of which derives 
a comparatively low income, the incidence of tax on the Income from 
property transferred to the several trusts is maintained at a low level. 
In such arrangements, it is often found that one or more of the 
benenclarles of the trust are persons having high personal incomes, 
but no part of the trust income being speclflcally allocable to such 
benenclarles under the terms of the trust, such income cannot be 
subject to tax at a high personal rate which would have been applicable 
if their shares had been determinate. 

In order to put an effective curb on the proliferation of such trusts^ 
and to reduce the scope of tax avoidance through such means, the 
Finance Act. 1970. has replaced section 164 of the Income-tax Act 
by a new section. Under Section 164 as so replaced, a ‘representative 
assessee' who receives Income for the beneRt of more than one person 
whose shares In such income are indeterminate or unknown, ‘will be 
chargeable to Income-tax on such Income at the flat rate of 65% or 
the date which would be applicable if such income were the total income 
ofan association of persons, whichever course would be more beneficial 
to the revenue." 

When the explanation was added In 1980. the CBDT Issued the following 
circular (see 1980 -123 I.T.R. (St.) 159) : 

*49. xxxxx xxxxxx xxxxxx xxxxxx 

(iv) Under the existing provisions, the dal rate of 65% Is not applicable 
where the beneficiaries and their shares are known In the previous 
year, although such beneficiaries or their shares have not been specified 
in the relevant Instrument of trust, order of the court or wakf deed. 
This provision has been misused in some cases by giving discretion 
lo the trustees lo decide the allocation of the Income every year and 
in other ways. In such a situation, the trustees and beneficiaries are 
able to manipulate the arrangements In such a manner that a dis¬ 
cretionary trust Is converted to a specific trust whenever it suits them 
tax-wise. In order lo prevent such manipulation, it Is proposed to 
provide that unless the benefleiartes and their shares are expressly 
stated in the order of the court or the Instrument of trust or wakf 
deed, as the case may be, and are ascertainable as such on the date 
of such order. Instrument or deal, the trust will be regarded as a 
discretionary trust and assessed accordingly." 

From these extracts it would seem that the object of the amendmenta to 
the provision was only that the distribution of the Income should not be 
entirely at the discretion of the trustees and that the trust deed should 
regulate the shares. 
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48. The DR contends that the beneficiaries under the T.D. here are neither 
'Jiown nor are their shares determinable as on the dale of the trust deed. 
The AR on the other hand, contends that the section does not require 
the names of the benenclaries or the extent of their shares to be mentioned 
in the T.D. It is suniclent if it provides a formula for their ascertainment. 
'o construe the section as requiring more would defeat the object of the 
irovlslon and render U impracticable and unworkable. Such an interpre¬ 
tation, he urges, should be avoided. In support of this contention, he relied 
on certain decisions of the Supreme Court. Interpreting the scope of Sec. 
2(15) of the Act, the Supreme Court in CfT vs. Surat Art Silk Marmfacturers 
Association (1980 - 121 I.T.R 1) observed'-that ‘if the language of a 
itatutory provision is ambiguous and capable of two constructions, that 
construction must be adopted which will give meaning and effect to the 
other provisions of the enactment rather that which will give none*. This 
principle has been further extended tn later cases. In Varghese vs. C.l.T. 
(1981 - 131 I.T.R. 597). the Court was concerned with the Interpretation 
of sec. 52 (2) of the Indian Income-tax Act, 1922. This sub-section provided 
that where the consideration for a transfer of property stated In the 
Instrument of transfer falls short of its market value mere than a 
sartlcular percentage, the properly should be deemed to have been transferred 
at the market value (and not the stated consideration) and the capital 
gains computed accordingly. Literally this provision would apply even to 
cases where the transferor received no more than the actually stated con- 
-.ideration although the market value was higher. But the Court construed 
‘he provision In a restricted manner and held that it could be Invoked 
only In cases where the consideration has been understated by the assessee; 
}r. In other words, the full value of the consideration In respect of the 
transfer is shown at a lesser figure than that actually received by the 
assessee and has no application where the consideration received by the 
assessee has been correctly declared or disclosed by him. The Court 
observed ; 

* A statutory provision must be so construed, if possible, that absurdity 
and mischief may be avoided. Where the plain literal interpretation 
of a statutory provision produces a manifestly absurd and unjust result 
which could never have been Intended by the Legislature, the Court 
may modify the language used by the Legislature or even do some 
violence to it, so as to achieve the obvious Intention of the Legislature 
and produce a rational construction.'* 

n C.l.T. us. Cotla(1985 -164 I.T.R. 323). the Supreme Court was concerned 
with the question whether the assessee was entitled to set off the losses 
heurred by him in his individual business In earlier years and carried 
brward by him against the share Income of his wife and minor children 
In a firm of which he was not a partner but which was included In his 
total Income for the year under consideration by applying the provistons 
of Sec. 16(3) of the Indian Income-tax Act, 1922. Sec. 24 of the said Act 
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permitted a aet olT only against the profit and gains of any business carried 
on the aasessee in the subsequent year. The Uteial meaning of the 
section was extended by the Court triiich observed : 

*ir a strict and literal construction of the statute leads to an absurd 
result l.e. a result not intended to be subserved by the object of the 
Legislation ascertained from the scheme of the Legislation, then, if 
another construction is possible apart ^m the strict literal construc¬ 
tion, then, that construction should be preferred to the strict literal 
construction and, again, where the plain literal interpretation of a 
statutory provision produces a manifest^ unjust result which could 
never have been Intended by the Leglslnture, the Court might modify 
the language used by the Legislature so as to achieve the Intention 
of the Legislature and produce a rational result." 

The AK contends that a similar situation prevails here and should be dealt 
with in like manner, 

40. There Is force in his contention. The whole object and Intent of the 
section, as amended, is to prevent the shares of beneficiaries being 
manipulated at the discretion of the trustees. If it is read as requiring 
the specification of the beneflclaries and their shares in the deed itself, 
it may lead to absurdities. A trust is veiy oilen created to benefit a class 
of beneficiaries who may exist on the date of the trust or who may come 
into being later and the shares of the Individual beneficiaries may also 
vary depending upon the numerical strength of the class to which they 
belong or the conditions attached to the receipt of the benefit. Several 
instances of trusts, particularly family trusts, can be thought of in which 
reversionary interests In favour of the author’s descendants are created. 
They would all be caught by the mischief of section 164 If this Interpretation 
were adopted even though the class of benellclaries is clearly ascertainable 
from the deed as also the share which every beneficiary is entitled to 
receive. It could hardly have been the Intention of the legislature tohrlng 
the Income of such trusts to charge at the maximum marginal rate though 
It Is very clear that the Income of a particular previous year is held by 
the trustees specifically in defined shares on behalf of known beneficiaries 
and they have absolutely no discretion to distribute the income otherwise 
than to such persons or In accordance with such shares. As explained 
by the Supreme Court in the case cited, the proper way In which to 
understand a section is to avoid absurd and inequitable and unintended 
results even if It means some strain on the language. 

50. In the opinion of the Authorify. hoover, it is not even necessary to 
invoke, these principles of extended construction In present case. Literally 
also, ^at the section requires is that the shares of the several benenclartes 
should be stated and be ascertainable, not from an extraneous source 
at a later point of time but from the trust deed on the date on which It 
is executed. There is no redundancy in the langu^e of the explanation 
either. If the shares are expressly stated in the deed they must necessarily 
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te ascertainable from it: what the second phrase means is that they should 
•e so ascertainable on the date of the trust deed. It should be noticed 
lat the section does not require that the names of the beneflciarles should 
>e mentioned In the trust deed. Indeed. It would be impossible to do this 
vhere future settlements are Involved. It no doubt requires that the 
ndlvldual shares of the' benellciaries should be expressly stated in the 
mat deed. But this requirement can also be said to be qptlsned where 
le proportion of sharing is clearly spectfled in the Instrument although 
lome computation may be needed to find out the individual shares. For 
).g., if a deed were to say that four beneficiaries should share the Income 
squally or In the ratio of 1:2:3:4, Iflnust be considered to have expressly 
stated the individual shares though a process of arithmetical computation 
necessary to arrive at the Individual shares. This rule can be said to 
>e satisfied even In a more complicated example. For instance, it the deed 
vere to say that the settlor's five grand-children will get the Income each 
nale adult being entitled to four times the share of a minor and twice 
he share of a female Included in the class, there is no dlUlculty in saying 
ven in such a case that the individual shares are expressly stated In the 
rust deed. The words ‘and are ascertainable at the date of the Instrument* 
vlU in any event apply In such cases, though they are actually intended 
o cover a slightly different type of case where the number of beneficiaries 
ire not known at the date of the deed but the shares are ascertainable 
ly reference to the specifications and directions given in the deed itself, 
'hus, to take the examples given above, a trust deed providing that the 
ions of the settlor should receive the Income would fulfill the requirements 
f the explanation as, on the date of fhe deed, it is possible to say who 
Till share the Income and in what proportion although the number of 
iharers may not be known on such date. So also, in the second example, 

' the deed were to say that all descendants of the author will get the 
ncome in the proportion 1 ; 2 : 3 : 4 calculated as stated earlier, the 
oeciflcatlon would be sufficient to satisfy the terms of the explanation. 
Tiis would be so even where the ascertainment of the class and the actual 
hare may depend on certain conditions precedent or subsequent which 
nay or may not be fulfilled fn the previous year the distributable income 
f which Is under consideration at any point of time. It would be a fair 
:onstructlon of the provision to say that section 164(4) will not come into 
aeration Is the trust deed sets out expressly the manner In which the 
tenenclaries are to be ascertained and aim the share to which each of 
hem would be entitled without ambiguity; The persons as well as the 
ihares must be capable of being definitely pin-pointed and ascertained 
m the date of the trust deed itself without leaving these to be decided 
ipon at a future date by a person other than the author either at his 
Iscretlon or In a manner not envisaged In the trust deed. In any event, 
lufch a practical Interpretation. In the light of the objects of the amendment 
a:tB, would clearly be warranted and Justified by the Supreme' Court 
eclsions cited fay the AR. The Supreme Court ip C.W.T. tw. Tnatem of 
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the Sixam’s Family Truet, (1677 - 108 I.T.R. 555) was concerned with the 
Interpretation of the words, ‘when the shares of the persons on whose 
behalf or whose beneOt any such assets are held are indeterminate or 
unknown* employed In Sec. 21(4) of the Wealth Tax Act, 1957. The Court 
observed : 

*The question in regard to the applicability of sub-section (1) or (4) 
of section 21 has to be determined with reference to the relevant 
valuation date. The Wealth-tax onicer has to determine who are the 
beneflciaries in respect of the remainder on the relevant valuation date 
and whether their shares are indeterminate or unknown. It is not at 
all relevant whether the beneilclaries may change in subsequent years 
before the date of distribution, depending upon contingencies which 
may come to pass in future. So long as it is possible to say on the 
relevant valuation date that the beneficiaries are known and their 
shares are determinate, the possibility that the beneficiaries may 
change by reason of subsequent events such as birth or death would 
not take the case out of the ambit of sub-section (1) of section 21. 
The position has to be seen on the relevant valuation date as if the 
preceding life interest had come to an end on that date and if, on that 
hypothesis, it is possible to determine who precisely would be the 
beneficiaries and on what determinate shares, sub-section (1) of section 
21 must apply and it would be a matter of no consequence that the 
number of beneficiaries may vary in the future either by reason of 
some beneficiaries ceasing to exist or some new beneficiaries coming 
into being. 

if, on ihe relevant valuation date, it is not possible to say with certainty 
and deilnlteness as to who would be the beneilclaries and whether 
their shares would be determinate and specific, if the event on the 
happening of which the distribution is to take place occurred on that' 
date, the case will be governed by sub-section (4) of section 21.* 

The Authority is of opinion that the question ; ‘Has the Explanation 
superseded this interpretation ?* has to be answered in the alDrmative 
only in respect of cases where the instrument of trust leaves the deter¬ 
mination of the shares of the beneficiaries in a particular previous year 
dependent on a person other than the author of the trust or events and 
conditions not specified In the instrument of trust. If there be any ambiguity 
in the matter if should be resolved by resort to the principles stated by 
the Supreme Court in the cases referred to earlier. 

52. Judged by these considerations, the T.D. and the C.A. (which is a 
part thereoO in the present case leave no doubt as to who would be the 
beneficiaries and what their individual shares would be. The beneficiaries 
are the persons whose names are set out in the Third -Schedule to the 
trust deed as well as other persons who are permitted to make contributions 
to the trust fund according to the terms and conditions set out in the 
C.A. The share of the beneficiaries in the distributable fund will inter se 
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the tame proportion aa the amounta actually contributed by them to 
le fund aa on the date of the dlatiibutlon, Irreapecttve of the date on 
hich the contribution waa actually made be them. There la no uncertainty 
igatdlng the beneficiary and there ta no uncertainty regarding the share 
r Income to which he la entitled. The class of persons who become 
ontrlbutorles subsequent to the date of the trust deed are also expreasly 
ellned In the Instrument and the manner In which the share of each of 
lem should be ascertained is also mentioned In the instrument. Ultimately 
espite the very complicated structure the position Is very simple. All 
ersons who contribute to the trust are entitled to receive the benefits 
r Income distribution. The total distributable Income is distributed among 
lese beneficiaries in proportion to the respective contribution made by 
ach of them to the fund. There la no discretion left In anybody to 
lanlpulate the beneficiaries or their shares. The Authority is, therefore, 
r the opinion that the present case does not fall within the vice of section 
64 and that the provisions of section 161(1) will be applicable to the 
icome of the trust, otherwise than from business. 

3. The next point for discussion relates to the nature of the income 
scelved from the CT by IC. in the latter's hands. As will be presently seen, 
ils question assumes great importance in the light of the provisions 
sntained In the Agreement for Avoidance of Double Taxation between India 
nd Mauritius (OTAA). The point arises this way. The income earned by 
le CT from the investments made in India may be in the nature of 
vkJends, Interest, capital gains, and perhaps also, business Income. Will 
le aliquot part of this Income, when distributed to IC partake of the same 
raracter ? The answer primajacle may appear to be that It cannot. For 
icample, the CT may receive dividends In respect of the Investment made 
/ it In various companies. But so far IC is concerned they cannot be 
vldends since this company has made no Investments In shares of 
jmpanies but is Just receiving a share of the Income of the trust in which 
iceipts of various kinds are mingled. This answer, however, does not take 
ito account the effect of the application of Sec. 181. This section treats 
le trustee as having a representative character. The assessment on the 
ustee is to be in like manner and to the same extent as If It were made 
the benellclaty himself directly. The practical effect of this provision 
to render the assessment of the trustee and beneDclaiy identical in every 
tspect. Thus if the trustee receives Income by way of dividend or Interest 
capital gains it cannot but be treated as dividend. Interest or capital 
Uns respectively In the representative assessment which is to be made 
the trustee. Any plausibility of an angument to the contrary Is ruled 
Jt by the decisions of the Supreme Court In the caaey of the Nizam's 
rusts’(59 ITR 666 (S.C.)) and In Warlar’g case (1969;75 ITR 164). In 59 
H 666, the Nizam had delivered certain tax free Slate securities on trust 
1th directions that the Interest Income therefrom be paid to certain 
mellciarles. Including himself, for life. Aa such a beneficiary, the Nizam 
aimed that he was exempt from tax on the distribution made to him. 
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Tlie Revenue took the view (which the High Chlift approved) that : 

'after the execution of the UVlaf deed, the assessee waa dtveated of 
hlB ownership of the aecuritlea and the trusteea became their owners. 
On that basis X X x x x though the Income was Interest, on securities 
In the hands of the trustees It was In the hands bf the aSSessee only 
the Income which he got from the trustees, x x x x x the character 
of the Income. nanie(y. Interest on secUrlUea, had changed when It 
reached the hands of the assessee." 

The Supreme Court did not agree. R.explained the scope of Sec. 41 of 
the Indlpn Income-tax Act, 1922 (to which Sec. ISl of the Act corresponds) 
thus : 

‘Under this section the revenue has the option to levy or collect tax 
collect tax from the trustee or the beneficiary; the tax can be levied 
upon and recoverable from the trustee In the like manner and to the 
same amount as it would be leviable upon ahd tbcoverable from the 
person on whose behalf such IncOtlie', (profits or gains are receivable. 
In short, it imposes a vicarious liability on the trustee, the expression 
‘all the provtsiona of this Act shall apply accordingly* Indicates that 
there Is no distinction In the matter of assessablllty of the income in 
the hands of a trustee or the beneflclaTy, as the case may be. Indeed, 
section 41 of the Act comes mtn play only after the Income Is computed 
In accordance with Chapter ill of the Act. In the case of Income from 
securities section 6 applies and under the second proviso thereto, the 
Income-tax payable on the interest receivable on any security of the 
State Government Issued Income-tax free shall be payable the State 
Government No tax on Intareat on such securities Is payable by the 
aasespee. After ascertaining the. Income and after giving the exemp¬ 
tions, the income-taxauthoii^has the option to assessee the beneficiary 
directly or. In respect of the same Income, the trustee on behalf of 
the beneficiary. This construction Rnda support in the decision of the 
Bombay High Court' In Commissioner oj Income-tax tw. Balwantrat 
Jethcdal Vatdya. It that be the scope of the assessment under section 
41 of the Act, we find It dlfncult to appreciate the contention that the 
Interest on securities In the hands of the trustee becomes an Income 
other than such Interest In the hands of the beneficiary. The Interest 
retains Its character whether the assessmelit is made on the trustee 
or the beneficiary. We cannot, tbanfore, accept the conatruction put 
upon section 41 of the Act by the High Court.* 

In Wdrtar'a ease the assessee had settled hta business In ^urvedlc drugs 
on trust. He directed the trustees to maintain a school and hospital that 
had been set up by him out of 6096 of the Income from the business and 
app^ the balance of 4096 on'two totfaxhles. The Income-tax Officer sou^t 
to levy a special surcharge on thelatter treating ft as *uneamed* Incmne 
under the Finance Act (No. 2) of 1957 and Flnan^ Acts of IdSS to iclei. 
‘Earned tacome’ was defined in the Finance Acts as meahlna. *ln the case 
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of, Ineome chargeable under the head proflta and galna of business, 
profession or vocation, where the business etc, is carried on by the 
SMesaee*. The Income-tax Ofllcer held that since the business was carried 
on by the trustees and not the tavazhies it could not be treated us earned 
Income. By a short order, the Supreme Court upset that conclublon. It 
observed : 

‘Under the will of P.S. Warrler the trustees were directed to carTj' on 
the business of ‘Arya Valdya Shala*. In the Income of the business 
the trustees had no beneflcial interest, but It was still income chargeable 
under the head ‘Profits and gains of business, profession or vocation* 
carried on by the trustees. It was earned Income in their hands, and 
to the earned income the special surcharge under the Finance Act of 
1957, 1958, 1959, 1960 and 1961 had no application. The High Court 
was right in answering the‘third question referred by the Tribunal in 
favour of the trustees.* 

The AR referred to the decision of the hfadras High Court in Stanei & 
Co. case (200 ITR 396). In this case the assessees were the trustees of 
the company's staff pension fund. Under the terms of a trust, the balapce 
of Income remaining after payment of pension of four beneficiaries was 
to be paid to the company. The beneflciaries having died, the entire Income 
became payable to the company itself. The income of the assessee was 
from dividends and the Income-Tax Officer was of opinion that since the 
recipients of the dividends were the trustees (an association of persons) 
no relief could be given under Sec. SOM relating to Inter-corporate dividends. 
Ihe High Court held, applying the ratio of the Steam's case ^lat the that 
the assessment of the trustee would have to be made in the same status 
as the beneflclaiy l.e. as a company and hence relief u/s 80M would be 
available. This decision also Illustrates the same principle viz. that, in 
making an assessment on an assessM in respect of a beneflclaiy, the 
assessment should be made as if the Income in question had been directfy 
earned by the beneficiary and not the trustee. The Supreme Court has 
read the effect of Sec. 41 of the 1922 Act (Sec. 161 here) as obliterating, 
except for the facility of making an assessment on it. the personality of 
the trust and of assessing the trust (for ttie beneflclaiy) as he would have 
been assessed bad he been earning the income himself directlty. Instead 
of through the trust. The argument of teamed counsel for the applicants 
that the character of the Income for purposes of the assessments In so 
far as they relate to the Investor Company cannot be different from its 
characterin the hands ofthe trust has. therefore, to be accepted. Dividends, 
interest and cdpltal gains Included In the distributable incon^ would be 
dividends, interest and capital gains In the hands of the Investor Company 
to an aliquot extent. 

54. The consequence of the above conclusion results In benefits to IC under 
the DTAA. This agreement confers certain benefits on resident In Mauritius 
within the meaning ofthe DTAA In respect'Of various categories of income 
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earned by him In India. Relevant portions of Articles 10. 11. 13 and 22 
of the DTAA which deal with the beneflts relevant for the purposes of the 
case need to be set out : 

•ARTICLE 10 - DrtTDENDS 

(1) Dividends paid by a company which is a resident of a Contracting 
Slate to a resident of the other Contracting State may be taxed in that 
other State. 

(2) However, such dividends may also be taxed In the Contracting State 
of which the company paying the dividends is a resident and according 
to the laws of that State, but If the recipient is the beneficial owner 
of the dividends the tax so charged shall not exceed - 

(a) 5 per cent of the gross amount of the dividends if the beneficial 
owner Is a company which holds directly at least 10 per cent of the 
capital of the company pa 3 rlng the dividends : 

(b) 15 per cent of the grass amount of the dividends in all other cases. 

This paragraph shall not affect the taxation of the company In respect 
of the pronts out of which the dividends are paid. 

XXX XXX XXX XXX XXX XXX XXX 

(4) The term ‘dividends* as used In this Article means income from 
shares or other rights, not being debt-claims, participating in profits, 
as well as Income from other corporate rights which Is subjected to 
the same taxation treatment as income from shares by the law of the 
Contracting State the company making the distribution is a resident. 

XXX XXX XXX XXX XXX XXX XXX XXX 

XXX XXX XXX XXX XXX XXX XXX XXX 

ARTICLE 11 • INTEREST 

(1) Interest arising in a Contracting State and paid to a resident of 
the other Contracting State may be taxed in that other State. 

(2) However, subject to the provisions of paragraphs (3) and (4) of this 
Article, such Interest may also be taxed in the Contracting State in 
which it arises and according to the laws of that State. 

(3) Interest arising In a Contracting State shall be exempt from tax 
in that State provided it is derived and benedclally owned by : 

(a) the Government or a local authority of the other Contracting State; 

(b) any agency or entity created or organised by the Government of 
the other Contracting State; or 

(c) any bank carrying on a bona Jide banking business which Is a 
resident of the other Contracting Stale. 

XXXX XXXX XXXX XXXX XXXX XXX xxxx 
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(5) The term ‘interest* as used In the Article means income from debt- 
claims of every kind, whether or not secured by mortgage, and whether 
or not carrying a right to participate in the debtor's profits, and 
particular. Income from Oovemment securities and income from bonds 
or debentures. Including premiums and prizes attaching to such 
securities, bonds or debentures. Penalty charges for late payment shall 
not be regarded as interest for the purpose of this Article. 


xxxx 

xxxx 

xxxx 

xxxx 

xxxx 

XXX 

XXXX 

xxxx 

xxxx 

xxxx 

xxxx 

xxxx 

XXX 

xxxx 

xxxx 

xxxx 

xxxx 

xxxx 

xxxx 

XXX 

xxxx 


ARTICLE 13 - CAHTAL GAINS 

(1) Cains from the alienation of Immovable property, as dellned in 
paragraph (2) of Article 6, may be taxed in the Contracting State in 
which such property is situated. 

(2) Cains from the alienation of movable property forming part of the 
business property of a permanent establishment which an enterprise 
of a Contracting State has tn the other Contracting State or of movable 
property pertaining to a fixed base available to a resident of a Contracting 
State in the other Contracting State for the purpose of performing 
Independent personal services, including such gains from the allena- 
Uon of such a permanent establishment (alone or together with the 
whole enterprise) or of such a fixed base, may be taxed in the other 
State. 

(3) Notwithstanding the provisions of paragraph (2) of this Article, gains 
from the alienation of ships and aircraft operated In International 
trafllc and movable property pertaining to the operation of such ships 
and aircraft, shall be taxable only in the Contracting State in which 
the place of elTectlve management of the enterprise is situated. 

(4) Gains derived by a resident of a contracting stale from the 
Alienation of any property other than those mentioned in paragraphs 
(1), (2) and (3) of this Article shall be taxable only in that State. 

XXXX XXXX XXXX XXXX XXXX XXX xxxx 

ARTICLE aa - OTHER INCOME 

(1) Subject to the provisions of paragraph (2) of this Article, Items of 
Income of a resident of a Contracting Slate, wherever arising, which 
are not expressly dealt with tn the foregoing articles of this Convention, 
shall be taxable only in that Contracting State. 

(2) The provisions of paragraph (1) shall not apply to Income, other 
than Income from Immovable property as defined In paragraph (2) of 
Article 6, If the recipient of such Income, being a resident of a Contracting 
State, carries on business tn the other Contracting SUte through a 
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permanent establishment situated therein, or performs in that other 
State independent personal services from a fixed base situated therein, 
and the right or property in respect of which the income is paid is 
efifectlvety connected which such permanent establishment or fixed 
b^se. In such case, the provtsions of Article 7 or Article 14. as the 
case may be, shall apply.* 

55. Starting from the position earlier explained that the dividends. Interest 
and capital gains earned by CT and distributed to the Investor Company 
should be treated as dividend. Interest and capital gains in the hands 
of the latter as well, the distributed income would be liable to tax in India 
at 5% or 15% (in the case of dividend Income) and at the normal rates 
of tax in India (In the case of Ihterest) and to no tax in the case of capital 
gains. Learned counsel for IC sought to wriggle out even from this liability 
on dividends and interest by taking advantage of the language of Artlcls 
10 & 11. The point made by him was that Article 10 would be attracted 
only where an Indian Company pays a dividend to a resident of Mauritius; 
likewise. Article IT would be applicable only where interest is paid tty a 
person in a Contracting State to a resident of Mauritius. Here, however, 
AR argues, the dividends and interest are pmd by the companies and other 
Investees to the CT and not to IC. Hence, he argues, these receipts will 
not attract Articles 10 and 11 and would fall within the purview of Article 
22 with the consequence tk&t they can be charged to tax only in Mauritius 
and not in India. The advantage to I.C. is that at Mauritius it is not liable 
to tax unless it elects to pay tax at specified rates not less than 15% and 
not exceeding 35% (vide p. 41 of the placement memorandum). (In parenthesis, 
it may be observed that when It was pointed out at the hearing that this 
seemed to be a rather unusual type of provision that gives the assessed 
an option of choosing his tax rate, it was stated by counsel that a provision 
of such nature can be found even under the Indian Law ; for e.g. See Sec. 
44AD of the Act. But that is realty a different kind of provision giving on 
option to the Revenue to estimate the income at a prescribed rate or higher 
income declared by the assessee). Ingenious as this arguments is, the 
Authority is of the view that it cannot be accepted as it cuts across the 
principle behind sec. 161 on which he has built up his argument, retying 
on Supreme Court decisions, that the assessment on IC should be made 
as if it were in direct receipt of the Income and not through the CT. Thou^ 
it is the CT that receives the dividend and Interest and makes the capital 
gains, it is the hand of IC that is deemed to have received the'lncome 
directly. It Is true that the fiction is one created by Sec. 161 'pf the Act 
but the fiction of Sec. 161 should Iw extended to Its legitligatp conse- 
quences: in the present context, even to the interpretation of the DTAA. 
If I.C. wishes to seek the benefit of the provision for the purpose of an 
assessment on it. it cannot' turn around and deny the logical follow up 
of the fiction for purposes of the DTAA. The Authority is, therefore, of 
opinion that interest will be assessable to income-tax in India, that 
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dlvh4en4« wU) be )]abl» to be chai:Ked to tax at S% or 1S% (as the case 
infQf tie) and that capital gaina will not be chargeabte to tax. 

66. The AR next contends that, if dhddenda and capital gains must be 
taxed In the hands of the Investor Company, they should be taxed at 5% 
In the case of dividends and at 2046 In the case of capital gains. He further 
says that eyen if an assessment la to be made on CT under Sec. 164, 
the amount of CQ Included In Its Income can only be taxed at 20% and 
not a^ t^ia PMidmum marginal rate. To take up the ilrst contention, the 
rate of 5% will be available only where the recipient of the dividends Is 
the benefleial owner of the dividends and that, too. when it holds directly 
at least 10% of the capital of the company paying the dividends to CT 
as trustee and not as benefleial owner. It may seem that the logic of treating 
the Investor Company as the direct recipient of the dividends by reason 
of the application of Sec. 161 should be extended here also but such a 
view Wpqld run counter to the explicit language used in Article 10(2)(a) 
of the treaty (see words In Italics) and also to its manifest Intent that no 
concessional tax treatment will be available If the person holding the shares 
In the company Is not Ita benefleial owner. In any event, even if such 
interpretation be acceptable, the relief asked for can be available only if 
the holding of the Maurlliua Company (through CT) exceeds 10% of the 
share capital of the company paying the dividend. The dividends, there¬ 
fore, will be taxable at the rate of 15%. 

57. Thk other point raised by the AR also raises certain difflculties. He 
bases his claim for having the C.C. assessed at 20% on the language of 
Sec. 112 of the Act. This provision may now be extracted, to the extent 
relevant, for facility of easy reference: 

*Sec. 112. - Tax on long-term capital gains 

(I) Where the total Income of an assessee Includes any Income, arising 
trom the transfer of a long-term capital asset, which is chargeable 
under the head ‘Capital gains*, the tax payable by the assessee on 
the total income shall be the aggregate of,- 

(a) in the case of an Individual or a Hindu undivided family being a 
resident,- 

(i) the amount of tnl;ome-tax payable on the total Income as reduced 
the amount of such long-term capital gains, had the total Income 
as BO reduced been his total Income: and 

(II) the amount of Income-tax calculated on such long-term capital gains 
at the rate of twenty per cent 

Provided that where the total Income as reduced by such long-term 
capital gains Is below the maximuro amount which Is not chargeable 
to Income-tax, then, such long-term capital gains shall be reduced 
by the amount by which the total Income as so reduced falls short 
of the maximum amount which to not chargeable to income-tax and 
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the tax on the balance of such long-term capital gains shall be 
computed at the rate of twenty per cent; 

(b) In the case of a domestic company,- 

(I) the amount of income-tax payable on the total Income as reduced 
by the amount of such long-term capital gains, had the total Income 
as so reduced been Its total Income: and 

(li) the amount of Income-tax calculated on such long-term capital gains 
at the rate of thirty per cent : 

Provided that in relation to long-term capital gains arising to a venture 
capital company from the transfer of equity shares of venture capital 
undertakings, the provisions of sub-clause (ii) shall have effect as if 
for the word 'thirty per cent’, the words ‘twenty per cent' had been 
substituted; 

(c) in the case of a non-resident (not being a company) or a foreign 
Company,- 

(1) the amount of Income-tax payable on the total Income as reduced 
by the amount of such long-term capital gains, had the total income 
as so reduced been its total Income; and 

(il) the amount of income-tax calculated on such long-term capital gains 
at the rate of twenty per cent: 

(d) in any other case (of a resident), 

(i) the amount of Income-tax payable on the total income as reduced 
by the amount of long-term capital gains, had the total Income as so 
reduced been its total Income; and 

(ii) the amount of income-tax calculated on such long-term capital gains 
the rate of thirty per cent.” 

He says, therefore, that a lax rate of only 20% can be applied to the C,G. 
whether an assessment is made on the trustee u/s 164 directly or u/ 
s 161 as representative of the individual beneficiaries qua their shares. 
There is no diniculty in accepting the argument If the assessment is made 
u/s 161. In that case, the trustee, being assessable in the same status 
as the bencllciary, will be assessable as a ‘foreign company* attracting^ 
the provisions of S. 112(c) or S. 115A read with S, 2(3) of the relevant 
Finance Act (set out later). Sec 112 and Sec. 115A will then apply as if 
the Investor Company were the direct recipient of the C.G. from the inveltee 
and the tax will be chargeable at 20%. 

58. The legal position where the assessment is made u/s 164. however, 
bristles with difficulties. The first question Is regarding the status in which 
C.T. should be assessed to tax. Should it be treated as an 'individual*, 
'domestic company* or ‘association of persons'? The second is : what are 
the rates at which the C.G. part of Its total income should be assessed; 



iMe] 


Advance Ruling — P. No.' 10/96 


600 


at the maxtanuni rates as directed by S. 164 or at the appropriate rate 
applicable under S. 112(lKa)(b) or (d) as the case may be? The AR contends 
that the assessment should be made in the status of ‘individuar and that 
the rate of 2096 prescribed by S. 112(lMa) will apply. 

50. The first question thus is whether the AR is right in claiming that 
whereas. If an assessment is made on the CT as trustee qua Investor 
Company, the status should be taken as that of the beneflclaiy viz. as 
a “Company*, assessment u/s 164 on It will have to be in the status of 
an “individual*. He prefers this status because of the rate of2096 prescribed 
u/s 112(l)(a). in contradistinction to the rate of 30% under S. 112(l)(b) 
or (d). In support of his contention. Sri Dastur relies on the decisions 
of the Supreme Court In Coulndrom ChanUy Trust's case ((1073) 88 ITR 
47) and in the Nizam’s case (1977) 106 ITR 555). The decisions referred 
to by him were rendered under the Wealth-tax Act. 1957. on the question 
as to whether, where there is more than one trustee, the body of trustees 
could be treated as an ‘individual* and brought to tax even though 
“association of persons* was not a category of assessee under that Act 
as under the Income-tax Act. They are not helpful to decide that even 
where there is a sole trustee and it is a company and the assessment 
is made on it u/s 164, the assessment should be made on it in the status 
of an “individual’. Having considered the Pros and cons carefully, the 
Authority la of the view that the assessment on CT will have to be made 
in its status as a company. The Authority cannot see how a direct 
assessment on the CT, without recourse to Sec. 161, can be made In a 
status different from what the assessee in fact possesses. Once Sec. 161 
is out of the way and the assessment on the trustee is a direct one 
u/s 164. the idea that It is a representative assessment of the income 
of the beneilclaiy should be eschewed, except possibly for the fact that 
tax levied on the trustee may eventually be recoverable from the beneficiary 
as well. (But there will be dilTiculties in this course as well as on one 
beneficiary can be made liable for the tax liability of another beneficiary 
and the postulate of Sec. 164 Is that the extent of share income of the 
beneficiary or beneficiaries in question is indeterminate or unknown). The 
assessee is a company and an assessment on it must be made in that 
status. 

60. Turning now to the second question, should CT be taxed at the 
maximum rate (40%) as stipulated In S.164 or at the rates of 20% or 30% 
mentioned in S. 112? In the case of any assessee who is directly assessed 
under S.4 of the Act read with the provisions of the relevant Finance Act, 
the rales mentioned in S. 112 in respect of capital gains will prevail over 
the rates prescribed under the Finance Act. This is so because Chapter 
XII contains provisions for certain special cases and will prevail over the 
general rates. This is also made clear by S. 2(3) of the relevant Finance 
Act (the Act of 1905 is considered here but there is a similar provision 
in other Finance Act as well): 
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‘See. 3(3) In cases to which the provisions of Chapter XII or Chaptei 
XIIA or sub-section (lA) of section 161 or aectipn 164 or section 164/ 
or section 167B of the Income-tax Act. 1961 (43 of 1961) (herelnafte 
referred to as Income-tax Act) apply, the tax chargeable shall be 
determined as provided in that Chapter or that section, aitd with 
reference to the rates Imposed by sub-section (1) or the rates as 
specified in that Chapter or section, as the case may be: 

Provided that the amount of income-tax computed in accordance with 
the provisions of section 112 shall be increased in the case of a domestic 
company by a surcharge as provided in Paragraph B or Part I of the 
First Schedule: 

Provided further that in respect of any income chargeable to tax under 
section 11 SB, or in the case of a domestic company having a tota. 
Income exceeding seventy-five thousand rupees, under section 115BB, 
of the Income-tax Act. the income-tax computed shall be .Iicreasec 
by a surcharge calculated at the rate of fifteen per cent of such income- 
tax." 

This not only makes 8.1)2 applicable in such a case and provides for 
a surcharge in addition, where the assessee is a domestic company, to 
the rate of 30%. Where, however, the assessment is one made u/s 164, 
the choice has to be between the maximum rate prescribed under that 
section and the lower rates specified in S. 112. 8.2(3) of the Finance Act 
does not meet this situation. It does not solve the issue of priority as 
between a provision contained in Chapter XII (sec. 112) and sec. 164 both 
of which are speciilcalty mentioned in It. Perhaps the correct solution wovilc' 
be to give weighiage to Sec. 164 which is designed to meet the issue oi 
liability in special cases and to counter a strategy of tax avoidance as 
mentioned earlier. 

61. Fortunately, the Authority is not constrained to express a concludet 
opinion on the two questions discussed above in paras 59 to 61 in view 
of its conclusion that sec. 161 applies to the present case and that the 
capital gains received by the Investor Company will not be chargeable to 
tax In India by reason of Article 13 of the DTAA. 

62. The DR, however, raised the contention that neither the Investroen' 
Company nor the Investment Manager is entitled to avail of thb benefits 
of the DTAA. It Is common ground that these companies cannot claim relie' 
under the DTAA unless they can be said to be resident in Mauritius within 
the meaning of the DTAA. That definition Is contained In Article 4 of the 
DTAA which reads as follows : 

"ARUCLB 4- RESIDENTS 

(1) For the purposes of this Convention, the term "resident of a 
Contracting State* means any person who, under the laws of that Stale, 
is liable to taxation therein by reason of his domicile, residence, place 
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of management or any other, criterion of similar nature. The terms 
"resident of India* and "resident of Mauritius* shall be construed 
accordingly. 

(2) Where reason of the provisions of paragraph (1). an Individual 
la a resident of both Contracting States, then his residential status 
for the purposes of this Convention shall be determined In accordance 
wt(h the following rules - 

(a) he shall be deemed to be a resident of the Contracting State In 
which he has a permanent home available to him; if he has a permanent 
home available to him In both Contracting States, he shall be deemed 
to be a resident of the Contracting State with which his personal and 
economic relations are closer (herelnaAer referred to as his "centre 
of vital Interests*): 

(b) If the Contracting State In which he has his centre of vital Interests 
cannot be determined, or If he does not have a permanent home 
available to him In either Contracting State, he shall be (leemed to 
be a resident of the Contracting State In which the he has an habitual 
abode: 

(c) If he has an habitual abode in both Contracting States or In neither 
of them he shall be deemed to be a resident of the Contracting State - 
of which he is a national: 

(d) if he Is a national of both Contracting States or of neither of them, 
the competent authorities of the Contracting Stales shall settle the 
question hy mutual agreement. 

(3) Where by reason of the provisions of paragraph (1). a person other 
than an Individual Is resident of both the Contracting States, then 
It shall be deemed to be a resident of the Contracting State In which 
Its place of eflecUve management is situated." 

Clause (2) of this definition Is not relevant for the present purposes. The 
residential criterion has to be decided only with reference to clauses (1) 
and (3). Taking up clause7}). It Is argued by the AR that the companies 
are liable to tax In Mauritius. They Incorporated there - the certificates 
of incorporation as well as tax residency certificates to the effect that the 
companies are resident in Mauritius under the Income-tax^Act, 1995, of 
that country have been filed and they are therefore resident in Maritius. 
They are not liable to tax in India. The mere fact that they are liable, even 
as non-residents, on the Income accruing or arising or deemed to accrue 
or arise in India is not sufficient, according to the counsel, to make them 
residents in India under clause (1). Hence, they are entKjed to claim 
benefits under the DTAA. 

63. On the other hand, the OR urges that the companies cannot be said 
to be lesldento of Mauritius as they are not liable to Income-tax in Mauritius 
unless they choose to submit themselves to assessment and pay tax mere. 
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On the other hand, they are certainly liable to tax on IhelrTndlan Incon 
Even if they can be aald to be resident in Mauritius, they are also reside 
in India and so the tie-breaker provision in clause (3] has to be invoke 
But this clause referes not to the place of incorporation but to the pla 
of effective management and. the DR says that there is nothing to sh< 
that the effective management ofthe companies is exercised from Mauritli 
The Companies are subsidiaries of the American company and th 
shareholders are other companies (also the subsidiaries of the sar 
company) with registered ofDces in different countries (except to the exte 
of 27% in the case of the Investment Manager which is with the Indi: 
Financial service company & an Aslan Bank). They have no doubt sor 
Mauritians as directors but the real and effective management may w 
come from the location of the American Company or the other sharehol 
ing companies: say USA or Hongkong or the like. 

64. Interesting as these contentions are, they are concluded, so far 
this Authority is concerned, by its own earlier decisions. In Jiq/ik's ca 
{(1995) 213-ITR-317) this Authority has held that an individual living 
Dubai would be a ‘resident' of Dubai within the meaning of Article ^ 
of the OTAA between India and the United Arab Emirates though actua 
no tax is collected form individuals there. The applicants In the prese 
case are In a better position. I'here Is an Income-tax Act In Mauritius ai 
It is said that a minimum tax at 15% is payable by them, though earli 
they had an option to pay tax or not. Hence. IC and IM should both 
treated as resident in Maurtlius. It was also held by the Authority In Rci/IA 
case that (he Individual In that case was a 'resident* of India within t 
meaning of Article 4(1) (in that case, identified with the one here) as 
was liable to tax on his Indian Income. There was a liability on him 
Indian Income-tax based on the criterion of resident etc. and this w 
sufficient for purposes of the Article. The AR conlesls the correctness 
this part of that ruling as. according to him. if that principle is applie 
all persons (individuals, companies or other associations, wherever llvlr 
would be resident of India for purposes of the DTAA. This Authority h 
pointed out In Rqpk’s case that there Is no substance in this objectl, 
because : (i) a person seeks relief under DTAA in India only when he 
subjected to lax here and so there would be no error in saying that 
is liable to tax in India within the meaning of Article 4(1); and (11) t 
article Itself provides for the eventuality of a person being resident in bo 
countries and prescribes tie-breaker tests to meet the situation. Hent 
his contention that I.C. and I.M. are not ‘resident In India cannot 
accepted. Nor can the interpretation by the DR of Article 4(3) be accepte 
in the case of the Investor Company, Its registered office is in Maurltl 
and its only transaction is the Investment In India. In an application ma 
in January, 1996 to the Mauritius Offshore Business Activities Author 
(MOBAA) for a residency certificate - there Is also a like letter on behi 
of the Investment Manager - certain features of the Investor Company whli 
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show that Its place of management will be In Mauritius have been set out. 
This letter can be usefully quoted here: 

Tlie following steps are to be taken to ensure Mauritians place of man¬ 
agement, in particular. 

1. The company has two resident directors of appropriate calibre to 
exercise Independence of mind and Judgment. 

2. The company's secretaiy is resident in Mauritius; 

3. The registered oiUce is Mauritius; 

4. Banking transactions will be channelled through the Hongkong and 
Shanghai Banking Corporations: 

5. According records will be maintained in Mauritius in accordance 
With the Companies Act. 1984: 

6. Board meetings will be held in or chaired from Mauritius; 

7. All statutory records, such as minutes and members: register, will 
be kept at the registered oIRce: 

8. The Company has an ordinary status’ 

Firstly, it is dlfHcult to say that the effecltve management of the aflalrs 
of the company is not in Mauritius in the above situation unless there 
are facts to at least ptima fade indicate that such control emanates 
elsewhere than from Mauritius. fThe tactual position in the case of I.M. 
is separately dealt with in its application). Secondly, in its ruling reported 
as (1996) 220-rni-377 the Authority has pointed out that Article 4(3) is 
Intended to break the tie on the issue of residence as between the two 
Contracting States. The companies are, on Article 4(1). resident both in 
India and Mauritius and under Article 4(3), Ihe seal of effective manage¬ 
ment as between these two Contracting Stales, should be taken to be in 
Mauritius. Article 4(3) does not authorise the exploration of a possibility 
that the effective management, despite the company's location and residence 
in Mauritius, could lie elsewhere, in a third country. The Authority would, 
therefore, hold that the Investor Company is a resident of Mauritius entitled 
to claim the benefit Of the DTAA. 

65. The next point for discussion before the Authority is the mode of 
treatment of the income, if any, of the CT assessable under the head “Profit 
and gains of business, profession and vocation” in Ihe hands of the Investor 
Company when an assessment is made in CT under S.161. This situation 
is dealt with in Article 7 of the DTAA which makes such income taxable 
only if the Investor Company has a permanent establishment in India and 
the income is attributable to such permanent establishment (P.E.). There 
are no facts to suggest that, apart firom barely Investing the funds, ttie 
Investor Cbmpariy has any office, place of business or other apparatus 
that would come within the definition of PE in Article 5 of the DTAA. It 
is true that S.161(1A) provides for a tax at maximum rate on the Income 
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from business in the hands of a trust but the beneflciaiy here being eligible 
for the beneflt of the OTAA, that benefit can be availed of under S.90(2) 
of the Act. The Authority, therefore, accepts the plea of the counsel for 
the Investor company that tn case there are any business profits earned 
by CT and an aliquot share thereof la distributed to the Investor Company, 
such distribution will not be liable to Income-tax in India. 

66. The discussion thus far disposes of t^e Issues raised by 1C in its 
application. 

67. Tb turn to the application filed by Investment Manager, the four 
questions raised by the applicant have already been set out and as 
mentioned earlier, the principal question sought to be raised is whether 
that company can be said to have a P.E. In India within the meaning of 
the DTAA. Reference has earlier been made to the argument of the DR 
that the Investment Manager cannot seek to avail of the provision of the 
OTAA since thitt company cannot be said to be a resident of Mauritius 
within the meaning of the DTAA. This argument has already been dealt 
with In so far as 1C Is concerned. In the case of IM however, there are 
certain additional facts which need consideration on this Issue. These will 
be dealt with now. 

t 

68. The Investment Manager is a company incorporated In Mauritius. It 
is proposed that 73% of the shareholding of this company will be with 
the American company while Indian financial Service company and an 
Asian Bank will have shareholdings of 22% and 5% respectively. It Is the 
responsibility of this company to manage the aflairs of the CT. .The 
Investment proposals are to be finally approved and decided upon by the 
Board of Directors of the company which para 13.01 of the I.M.A. speciflcaJly 
says will be done at its meeting outside of United States and India, But 
in carrying out Its duties, the Investment Manager will be helped by various 
other bodies. Firstly, there is the Investment Committee which wUl consist 
of seven Members with the Chairman appointed by the Indian Financial 
service compapy. Four Members of the Committee will te from AIC and 
ILFS will nominate three Members of the Committee. The Investment 
Committee will act by majority vote but the American company retains 
a veto right on any recommendation of the Investment Committee. It will 
be seen that though the nominee of the Indian financial Service co. will 
be the Chairman of the Investment Committee, the decisions of the 
Committee will always be dominated by the American company and that 
organisation has also a right of veto. It is not quite clear wherefrom the 
Investment Committee is to function. The second Ixxty to assist the 
Investment Manager Is the Advisory Board. This Is a body comprised of 
professional business and financial executMes. But the recommendation 
of thq Advisory Board will not be binding cm the Investment Manager unless 
othiywlse agreed to by the trustee. Thfrdly, the Investment Manager also 
enteirs into separate contracts with the Indian financial servlcea cp. and 
the American company as Investment AdvlsOrs. The terms and conditions 
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of the draR Inveetmentadvlsoiyagreementwlth the Indian nnancial service 
CO. have already been set out. The Indian flnancial service co. and the 
American company team of Advisors provide the Investment Manager with 
the advlsoiy services, consulting services and assistance In the Identi- 
flcation. analysis and review of the Investments of the CT. Prom the terms 
of the Ad^soiy Agreement. It la also seen that the Investment Advisors 
may htnetlon with the help of service units. But these only appear to be 
advlsofy bodies In no way controlling the decision of the Board. 

69. The provisions of the Investment Management Agreement, however, 
contiln certain provisions which require consideration. Reference may be 
first made to paragraph 3.01 under which the Investment Manager agrees 
to provide and be responsible for day to day management and adminis¬ 
trative services to the trust fund In accordance with the provisions of the 
agreement and any directions and inatmcttons of the trustees. Likewise, 
para 3.03 makes the responsibility of IM subject to any directions, instruc¬ 
tions and guidelines prouided by the frustees. It was pointed out to the 
learned Counsel for the applicants that the words dn italics might lead 
to the conclusion that the control and management of the affairs of the 
management company would rest ultimately in India where the trustee 
company Is located. Shrl Dastur thereupon agreed that the applicants 
would be willing to drop the offending words from paragraph 3.04 and 
to delete para 3,03 altogether. The position Is, therefore, considered on 
the footing that these provisions are no longer In the IMA. Apart from these 
provisions, there Is nothing In the I.M.A. which would Indicate that the 
functions of the IM are not completely Independent or that Its business 
Is subject to any control from India. Reference has already been made 
to paras 3.04 and 13.01 underwhichthedecislonsofthe Board of Directors 
will be taken at locations outside the United States and India. Though 
the IM has certain restrictions placed on its functioning by the Introduction 
of other bodies such as the Investment Committee, the Investment Advisor, 
the Advisory Board, and the service units. It appear clear that the Hut 
word and decision on any of the function of the Investment Manager rests 
with Its own Board of Directors. Prom paragraph 13.04, It Is clear that, 
regardless of any delegation, the Investment Manager shall remain respon¬ 
sible for all decisions and acts of any delegate If It would have been liable 
under the Act for such act or omission If It had been done by Itself. It 
Is no doubt true that. In carrying out its functions, the Investi^ent Manager 
will rely to a considerable extent on the Investment Advisors such as the 
Indian flnancial service co. But as pointed out, these bodies are not 
declsfon-maklng but are just Advisors whose expertise Is taken advantage 
of by the Investment Manager. The Indian Qnanclal service has a great 
experience In advlalng on such matters and its credentials In this regard - 
have been set out at p.37. In the Placement Memorandum. It would, 
therefore, appear that the efleettve management of IM Is In MaurtUus. This 
mip pan y has, therefore, also to be treated as a resident of Mauritius for 
the purposes , of the DTAA. 
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70. On the queatlon of P.E. the OR referred to a sentence occurring at 
p.40 of the Placement Memorandum which has been extracted earlier. 
Attention was also drawn to paragraph 10.01 of IMA under which the 
functions of the Investment Manager will Include the engagement of 
‘professionally skilled and or experienced personnel to provide the necessary 
advisory and Investment managerial support and/or guidance to the 
Portfolto and Investment and the entrepreneurs and If necessary to assist 
In the administration of the Tkast Fund*. It was contended that the 
amplitude of this clause was so wide as to enable the Investment Manager 
to cany on Its work and functions with the aid of Its own personnel 
rendering services In India. The AR replied to this objection by saying that' 
this clause should be read with pxua 13.04 and that it only envisages the 
appointment of professionally skilled persons to assist IM in the discharge 
of its functions. He also explained that the passage at page 40 of the 
Placement .Memorandum pertains to the investor company and not the 
Investment Manager. 

71. He, however, saw the force of the arguments of the DR. The counsel, 
by their letter dated 27-6-1996, have proceeded to give the following 
undertaking: 

During the hearing of the captioned company (hereinafter referred to as 
'the Company'} certain concerns were raised as to whether the Company 
would undertake activities that would result In being construed to have 
a ‘permanent establishment In India*. It is, therefore, submitted that the 
company does not Intend to undertake the following activities: 

1. Open a fixed place of business in India as contemplated under Article 
5(1) of the India Mauritius Double Taxation Avoidance Agreement (OTAA). 

2. Undertake any activity or open any place of business as contemplated 
under article 5(2) of the India Mauritius DTAA 

3. Appoint any agent or broker in India who has the authority to conclude 
contracts In the name of the Company and who is not of an Independent 
nature.’ 

They have also intimated the change effected In para 10.01(a)(lil) of the 
I.M.A. by rewording It thus; 

‘10.01(a). xxxx Xxxx xxxx 

(111) To engage professionally skilled and/or experienced personnel to 
provide the necessary advtsoiy support and Investment Managerial entre¬ 
preneurs and if necessary to assist In the administration of the TTust Fund. 

72. Having considered the pros tmd cons of these arguments, the Authority 
is of the view that It is not possible to give any ruling on the question 
whether the Investment Manager has a permanent establlshknent In India 
or not. unless more details are available regarding the actuid lunctlohing 
and the activities performed by or on behalf of the company In India. In 
the first place, the passage at p.40 of the Placement Memorandum Clear^ 
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shows that the Memorandum does not exclude the possibility,, atleast in 
future, of (M having to have a permanent establishment in India, ft is 
no doubt true that the word ‘company* referred to in the said paragraph 
refers to IC and its tax advantages. But the reference to ‘permanent 
establishment* is clearly related to the Investment Manager. This is also 
quite understandable because the Investor company has nothing to do 
in India except to invest funds under the contribution agreement. It is 
really the Investment Manager that has to take all action in regard to the 
selection of investments, the placing of Investments, the management of 
investments and the collection of the proceeds of the investments on behalf 
of CT. Secondly, the facts before .us do not indicate at all the manner in 
which the Investment Manager proposes to set about its business. It could, 
for example, establish an office in India to facilitate its functions, it could 
have agents and other persons of that type to help It in discharging its 
functions. Or again if the activities became too numerous it can also make 
use of para 10.01 to appoint its own employees or personnel to carry on 
its activities in India. The AR placed considerable reliance on clause 5 
of Article 5 of the DTAA. He pointed out that the mere presence of 
professional agents or Independent parlies dealt with at arm's length for 
carrying out its actlvltlea in India would not amount to the setting uplo 
a permanent establishment in India. That is no doubt true. But one cannot 
anticipate in what manner the Investment Manager will organise its 
activities. The language of para 10.01 is sufficiently wide to enable it to 
carry on its activities, if not through an oiTIce in India, atleast through 
its own employees and other personnel functioning in India and looking 
after some or all of its operations. It is true that some changes in Para 
. 10.01 have been made and counsel have given certain assurances in their 
letter of 271h June. 1996. Thescare no doubt of some help but the absence 
of a clause such as Para 10.01 Is not suHlclent to prohibit IM from carrying 
on the business to best advantage in such manner as It considers fit and 
proper. The undertakings are also not wholly satisfactory as they repeat 
the clauses of the OTAA and it may have to be decided on actual facts 
whether a fixed place of business exists for IM in India and whether persons 
employed to carry out its activities are Independent within the meaning 
of the D.T.A.A. The Authority cannot be expected to envisage all possible 
methods or channels through which the Investment Manager can function 
and to give an advance ruling as to which of them will amount to a 
permanent establishment and which not. All that can be stated now is 
that if the Investment Manager functions purely outside in India and does 
not get any assistance from India, except way of advice from the various 
bodies envisaged under the Agreement, it cannot be said to have a 
permanent estAblishment in India. However, If the business of the Invest¬ 
ment Manager is so carried out that it necessitates an office in India or 
the employment of personnel in India or the carrying out of systematic 
operations In India In some manner or the other, thim it may be necessary 
to consider, on the facts as they emerge, whether a permanent establish¬ 
ment has been created in India or not. 
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73. The other three questions raised the applicant depend for their 
answer on the first. The authority has already concluded that on the facta 
so far disclosed and on the provisions of the various agreements that have 
been placed before It,' that It can be said that the applicant does not have 
a PE In India at present. This being so. the applicant will not be liable 
to lax in respect of the management fees or carried interest received from 
CT. Consequently CT will not be under an obligation to withhold tax in 
respect of the payment of the management fees and carried Interest to 
the Investment Manager. However, as has already been made clear more 
than once, it will be open to the assessing authorities, should necessity 
arise, to examine the modus <^3erandl of the Investment Manager in carrying 
on Its business under the agreement and, if at any time, a conclusion 
Is reached that a PE has been set up in India, the fees and Interest paid 
to the Investment Manager by CT will become liable to tax and CT will 
be obliged to deduct tax at source from such payments. 

74. Before parting with the case, reference must be made to two matters. 
The first is this. Reference has been made in the course of the discussions 
to (he consent of counsel to make certain changes in (he draft instruments 
to meet the criticisms raised by the other side. This may seem lo be a 
somewhat unusual procedure but (here Is nothing wrong in it. Ihe applicants 
arc seeking a ruling on certain proposed transactions which have not yet 
materialised. There could be no objection to their rcyising (he proposed 
drafts so as lo be beyond the pale of criticism. The Aulhorlly has, however, 
ensured (hat there is no ambiguity about Ihe changes made by indicating 
both (he changes and the reasons for them In bold letters in this order. 
That apart, (he changes In the draft have to be made by (he Indian financial 
service CO. IC, IMand Ihe TrusI company, as (he case maybe. The Authority 
has been informed by the Counsel's letter dated 27-6-1996 (In each of 
the cases) of the precise terms of (he changes effected in the various 
documents and presumes that these modifications have been by the 
persons respectively competent to effect these changes. The ruling given 
by (his order Is based on these changes being validly carried out in the 
various documents. 

75. The second matter to which the Authority would like to refer is this. 
Before the case was heard, the applicant were asked whether they would 
have any objection to the publication of ihe rulings given by the authority 
on these two applications. The answer was in the negative inil tally but 
later It was said that there would be no objection if (he answers are In 
favour of the applicants but that, irthe rulings are adverse, they would 
have every objection to such publication. The Authority has considered 
this objection and is of'opinion that the objection has to be overruled. 
The confidentiality that once attached to proceedings under the Income- 
tax Act, 1961, has since been abolished. S.138 no doubt refers to some 
situations in which details of assessment records could be given tooutsiders 
at their request. But the proceedings of this Authority are not assessment 
proceedings and there is no statutory rule of confldentiBllty that prevents 



1M6] 


Advance Ruling — P. No. 10/96 


619 


publication or the rulings given by it. It is true that, under the statute, 
the rulings of the Authority are binding only in respect of the transactions 
on the basis of which the questions have been raised on both the applicants 
and the Income Tax authorities. But this will not be decisive of the present 
issue. The scheme of advance rulings has been introduced for the benellt 
of non-residents and to enable them to have an advance ruling on matters 
of doubt and ambiguity arising under the Act. Though the rulings of the 
Authority are generally given on the basis of stated facts and background, 
they also have a general value as guides to the interpretation of the various 
provisions of the Act, the rules. Double Tax Avoidance Agreements and 
so on. Many of these rulings deal with questions of law also. Hence, 
irrespective of the binding nature of the ruling given in a particular case 
uls-a-uls other cases, the Authority Is of the opinion that it is in public 
interest that the rulings be published particularly where they deal with 
general questions of far-reaching importance. The Authority is aware that, 
when parties are proposing toenter into transacUons in India, the applications 
may sometimes contain confidential particulars, the disclosure of which 
they may not desire and may even be harmful to them. In the present 
case, the applicants are setting out on a course of open business operations 
to benefit India and its placement memorandum has been circulated to 
prospective investors. The Indian flnanclal service co. is actively interested 
in securing participation from Indian investors. It would, therefore, seem 
that publicity ofthe set -u p proposed Is actually being solicited the applicants. 
Ibe Authority, therefore, does not consider that there is any element of 
confldenttality Involved. The Authority Is, therefore, of the opinion, having 
regard to the importance of the various questions raised by the applicants 
in the present cases, both on the interpretation of sections 112, 161 and 
164 of the Act as also of several important treaty provisions of the DTAA 
with Mauritius, that It is desirable to publish the rulings. 1110 CIT on the 
Authority ts, therefore, directed to have the rulings on these applications 
also published in due course. However, in doing so. he may carefully 
examine the contents of the rulings and consider the possibility of expuncUdn 
therefrom of references to persons, figures and other like details of a 
personal nature to the extent It can be done without detracting from a 
proper comprehension of the principles and reasonings contained in the 
Ruling. 

76. In the light of the foregoing discussions, the Authority hereby makes 
the following rulings on the two applications before It; 

RULING 


(i) Application of 1C 

Qns. 1. Based on the facts and circumstances of the case, and in view 
of the provisions of Indla-Maurilius double tax avoidance agreement, can 
it be construed that the applicant does not have a Permanent Establish¬ 
ment CPE*) In India? 
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Ans. 1. On the basis oT the documents placed and undertakings given 
by the parties, It can be said that no P.E. for the applicant Is envisaged 
at present. However, this answer to the question will be subject to the 
manner In which the applicant compan 3 r‘s activities are actually carried 
on. 

Qns. 2. Based on the facts and circumstances of the case, will the applicant 
be liable to lax In respect of the management fees received from CT? 

Qns. 3. Based on the facts and circumstances of the case, will the applicant 
be liable to tax In respect of the carried Interest received from CT? 

Qns. 4. Based on the facts and circumstances of the case. If the answer 
to above question is yes. will there be a withholding tax liability on CT, 
In respect of the payment of management fees and carried Interest to the 
applicant? 

Ans. 2. The answer to these questions will depend upon the answer 3 
& 4. to Questions No. 1 as it will emerge on a full examination of the facts 
and circumstances of the carrying op of the business the applicant. 
It may. however, be stated that, if on the facts, the conclusion Is reached 
that there Is no PE in India for the applicant. Questions 2. 3 and 4 have 
to be answered in the negative. In that event, the applicant will not be 
liable to Indian Income-tax on the management fees and ‘carried Interest’ 
received from CT and consequently CT will not be liable to withhold tax 
from such payments made to the company. If, however. It Is held that 
there is a PE of the applicant In India, the prollls attributable to the PB 
will be taxable In India and Questions 2. 3 and 4 will have to be answered 
in the alTlrmatlve. 

(it) Application of IM 

Qua. 1. Based on the facts and circumstances of the rase, whether the 
applicant would be assessed In respect of Its proportionate share of income 
earned by the contributory trust as per the provision of Sec. 161 of the 
Income Tax Act, 1961 (the Act)? 

Qua. 2. Based on the facts and circumstances of the case, whether the 
contributory trust would be regarded as a ‘see through’ or ‘transparent 
entity, vis-a-vis the applicant; l.e. to say the applicant will be taxed in 
respect of Its proportionate share of Income under Sec. 161 of the Act? 

Ans. 1 and 2. The applicant company can be assessed and made liable 
either directly or through the CT only In respect of 11s proportionate share 
of Income derived from CT. 

Qns. 3. Based on the facts and circumstances of the case. If It is held 
that the provisions of section 161 do not apply lo (he Income of the applicant 
from the contributory trust because of the power vested In the trustees 
to add to the list of the beneficiaries on the terms laid down In the Indenture 
of trust and the contribution agreement, then if such power Is deleted. 
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would be assesamenl of the applicant In reaped of Its proportionate ahare 
of Income of the trust be made In accordance with Sec. 181? 

Ana. 3. Yea. As the trustees' power to add to the list of beneficiaries has 
been held not detrimental to the application of s.l61. the question Is 
hypothetical. But. if this power is altogether deleted, the case for an 
assessment on C.T. u/s 161 will become stronger. 

Qns. 4. Based on the facts and circumstances of the case, even If it Is 
held that the shares of the additional beneflciaries are Indeterminate 
whether the capital gains arising to the applicant will be charged to tax 
at the rate of 20% as prescribed in Sec. 112 of the Act? 

Ans.4. The word 'additional' appears to be superfluous. The question 
does not arise in view of the finding that the beneficiaries are not Indeterminate 
and the Authority wishes to express no ruling on the Issue. 

Qns. 5. Based on the facts and circumstances of the case, will there be 
any tax withholding by the investee companies at the time of distribution 
of income to the CT? 

Ana. 5. At the end of the question, the words ‘and If so to what extent* 
were requested to be added. So far as the Investee companies are concerned, 
they will be required to withhold lax from the amounts paid to CT at the 
rates appropriate In the case of an Indian company on all payments made 
by them In accordance with the provtstons of the relevant Finance Act, 
It may, however, be open to CTor to the applicant to apply to the assessing 
oincer praying that tax may not be deducted, or should be deducted at 
a smaller rate on the whole on part of such Income held on behalf of IC 
In view of S. 161 and the UTAA 

Qns. 6. Whether on the facts and circumstances of the case, the character 
of the applicant's proportionate share in the income of the contributory 
trust will be same as In the hands of the contributory trust? 

Ans. 6. The answer to this question Is In the alTIrmattve. 

Qns. 7. Based on the facts and circumstances of the rase, whether the 
applicant's share In the dividend earned by the contributory trust will be 
chargeable to tax and if so at what rate? 

Ans. 7. The answer to this question Is In the affirmative. The rale of tax 
payable under Article 10 of the DTAA will be 15%. 

Qns. 8. Based on the facts and circumstances of I he case, will the 
applicant's share In the Interest earned by the contributory trust be 
chargeable to tax at the rate of 20%? 

Ans. 8. The applicant's share of the Interest earned by the contributory 
trust will be chargeable to tax at normal rates. 

Qns. 9. Whether on the facts and In the circumstances of the case, the 
applicant's share in the caplUl gains earned by the contributory trust 
will be chargeable to lax? 
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Ans. 9. The capital gains embedded in the applicant's share of distributions 
made by CT will be exempt from tax under Article 13. 

0ns. 10. Based on the facts and circumstances of the case, whether there 
would be any withholding tax liability on the CT in respect of the dis¬ 
tributions made to the applicant? 

Ans. 10. CT would be liable to withhold tax from the distributions made 
to the applicant in so far as such distributions are attributable to dividend 
and Interest Income earned by the Trust. 

Qns. 11. Whether on the facts and in the circumstances of the case, the 
applicant's proportionate share in the surplus arising on the realisation 
of the Investments made by the contributory trust would constitute capital 
gains? 

Ans. 11. It Is dinicult to give a ruling on this question at this stage. The 
surplus arising on Investments pure and simple will be capital gains in 
the hands of the CT. But circumstances could arise, or the manner of 
the carrying on of the activities of CT may be such, as to render such 
surplus or part of its Income, profits and gains from a business. That 
determination has necessarily lobe made by the officer assessing the trust 
based upon the facts and circumstances placed before him. 

Qns. 12. Whether, in case the answer to question No. 11 is In the negative, 
the proportionate share of the applicant in such surplus will be chargeable 
to income-tax in India in the applicant's hands? 

Ans. 12. This question, which was added at the time of oral hearing, will 
arise only If the whole or any part of the Income of the trust is held to 
be the profits and gains of a business. In that eventuality Article 7 of the 
DTAA would come Into operation and. since the applicant has no PE In 
India, the distributable Income attributable to such profits will be exempt 
In Us hands. 

The two applications are disposed of accordingly. 

sd/- sd/- 

(R.L. MEENA) (JUSTICE S. RANCANATHAN) 
MEMBER CHAIRMAN 


DATED: 14r8-1996 
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(1996) 134 Taxation 623 (SC) 

IN THE SUPREME COURT OF INDIA 
(Before Honlile Justice Mr. K. Ramaswamy & 

Hon'ble Justice Mr. G.B. Pattanalk) 

Civil Application No. 11399 of 1996 

Commissioner of Income-tax 

▼s. 

T.P. Kumaran 

For the Appellant R.R. Mlsra 

For the Respondent B.M.S. Anam 

Decided on 16-8-1996 

CENTRAL ADMINISTRATIVE TRIBUNAL — Appellant dlsmiaaed as ITO 
— Reinstated — Arrears of pay decreed — Petitioner claiming interest 
on arrears — CAT directing payment of intereat — Held, salt filed 
late — Further in the original suit, for interest not decreed hence 
res Judicata — Appellant not entitled to interest. 

FACTS A DECISION 

Tills appeal by special leave arises against an order of the Central 
Administrative Tribunal, Emakulam made on 16-8-1994 In OANo. 2026/ 
93. The admitted position is that while the respondent was working as 
Income-tax OfOcer. he was dismissed from service. He laid a suit against 
the order of dismissal. The suit came to be decreed and he was consequently 
reinstated. Since the arrears were not paid, he Died a writ petition in the 
High Court. Ihe High Court by order dated August 16. 1982 directed the 
appellant to pay all the arrears. That order became llnal. Consequently, 
arrears came be paid. Then the respondent filed an OA claiming interest 
at 18% p.a. The Administrative Tribunal in the impugned order directed 
the payment of interest. Thus, this appeal by special leave. 

The Tribunal has committed a gross error of law in directing the payment. 
The claim is barred constructive resjudicaio under SecUon 11. £>qi(ana((on 
IV, CPC which envisages that any matter which might and ought to have 
been made ground of defence or attack In a former suit, shall be deemed 
to have been a matter directly and substantially in issue In a subsequent 
suit. Hence when the claim was made on earlier occasion, he should have 
or might have sought and secured decree for interest. He did not set and, 
therefore, it operates as res Judicata. Even otherwise, when he Died a suit 
and speclflcalfy did not claim the same. Order 2, Rule 2. CPC prohibits 
the petitioner to seek the remedy separately. In either event, the OA is 
not sustainable. The appeal is accordingly allowed. 

Full text of the Judgment is given below: 

JUDGMENT 

We have heard learned counsel for the parties. 
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This appeal hy special leave arises against an order of the Ceniral 
Administrative Tribunal, Emakularo made on 16-B-ld94 In OA No. 2026/ 
93. The admitted position Is that while the respondent was working as 
Income-tax omcer. he was dismissed from service. He laid a suit against 
the order of dismissed. The suit came to be decreed and he was conse¬ 
quently reinstated. Since the arrears were not paid, he filed a writ petition 
In the High Court. The High Court by order dated August 16. 1982 directed 
the appellant to pay all the arrears. That order became final. Consequently, 
arrears came be paid. Then the respondent filed an OA claiming interest 
at 18% p.a. The Administrative Tribunal In the Impugned order directed 
the payment of Interest. Thus, this appeal by special leave. 

The Tribunal has committed a gross error of law tn directing the payment. 
The claim Is barred by constructive fiE»<Jud<ca(aunder Section 11 . Explanation 
IV, CPC which envisages that any matter which might and ought to have 
been made ground of defence or attack In a former siitt, shall be deemed 
to have been a matter directly and substantially In Issue in a subsequent 
suit. Hence when the claim was made on earlier occasion, he should have 
or might have sought and secured decree for Interest. He did not set and, 
therefore, it operates as res Judicata. Even otherwise, when he filed a suit 
and specifically did not claim the same. Order 2, Rule 2, CPC prohibits 
the petitioner to seek the remedy separately. In either event, the OA is 
not sustainable. 

The appeal Is accordingly allowed. No costs. 


(1996) 134 Taxation 624 (8C) 

IN THE SUPREME COURT OF INDIA 
(Before Hon'ble Chief Justice Mr. A.M. Ahinadl, 

Hon'ble Justice Mr. B.P. Jeevan Reddy & 

Hon’ble Justice Suhas C. Sen) 

Civil Appeal Nos. 11864-67 of 1996 
Commlasioner of Income'taz, Madurai 
va. 

M/a T.V. Sundaram Iyengar 9 l Sons Ltd. 

For the Appellant 8.C. Mancbanda 

For the Respondent A.T.M. Sampath 

Decided on : 11-9-1906 

BUSINESS RECEIPT — Asaasaae crediting Ra. 17,381 and Ra. 38,978 
being the credit balances of certain creditors not claimed by them 
during A.Ts. 19S3-83 and 1983-84 respectively — Asaessee pleading 
amonats not taxable — Further pleading provisions of section 41(1) 
or section 38 not applicable — High Court holding in favour of the 
asaessee — Held, credit balance out of trading operations and had 




lOOe] CIT vs. M/s T.V. Sundaram Iyengar & Sons Ltd. (SC) 


S35 


arlsaa out of ordinary trading transactions — By lapao of time deposits 
became time barred and trade aurplna — Aasessaa himself having 
treated these amounts as Its own money and credited the same to 
his profit and lose account >- Amounts taxable. 

Income-tax Act. 1061 — Sections 28 & 41(1). 

FACTS 

The A.Vs. involved are 1982-83 and 1983-84. The ITO found that the 
assessee had Iransjerred amounts of Rs. 17.381/- and Its. 38,974/- to Us 
profit and loss account JorlheA.Ys. 1982-83 and 1983-84 respectively. These 
amounts were not included in the total income of the assessee. These 
amounts were stated to be credit balances standing In favour of customers 
of the company. Since these balances were not claimed by the customers 
the amounts were transferred by the assessee to the profit and loss account. 
There Is no dispute that the amounts were received by the assessee In the 
course of trade transactions. The ITO was of the view that because the 
surplus had arisen as a result to trade transactions, the amounts had the 
character of Income and had to be added to the income of the assessee for 
the relevant A. Vs. The CITfA) and so also the Tribunal held that these could 
not be treated as income u/s41(l)or section 28 since these were not revenue 
receipts arid assessee had not clatmed any benefit by debit to his profit 
and loss account. The High Court also agreed with the uteu's of the assessee, 

DECISION 

The Hon'ble Apex Court examined a number of Judgments both of the High 
Courts and of the Tribunal. The Hon'ble Court held that the amounts were 
not In the nature of security deposits held by the assessee for perfonnance 
of contract by Its constituents. As It appears from the facts of the case, 
the amounts were depleted by adjustments made from time to time. The 
CIT(A) found that Ihe as.sessec wrote Ixick the amounts to Its profit and 
loss account because the various trading parties did not claim these 
amounts for a long time. The amounts represented credit balances in the 
names of trading parties and was taken to Its profit and lo.s.s account. 
The C1T(A) further held that the iiabilUy to pay back the amounts to Its 
customers had not ceased. If a commonsensc view of the matter is taken, 
the assessee because of (he trading operations, had become richer by (he 
amounts which had transferred to its proDl and loss account. The amounts 
had arisen out of ordlnaiy trading transactions. Although the amounts 
received originally were not of income nature, the amounts remained with 
the assessee for a long period unclaimed by the trade parties. By lapse 
of lime the claim of the deposits became time barred and the amounts 
attained a totally different quality. Where a new asset came Into being 
automatically by operation of law. commonsense demanded that the amounts 
should be entered In the profit and loss account for each year and )ie 
treated as taxable Income. In other words, the principle appears to be 
that If an amount Is received In course of trading (ransacUon even though 
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It 18 not taxable in the year of receipt as being of revenue character, the 
amount changes Its character when the amount becomes the assessee's 
own money because of limitation or by any other statutory or contractual 
right. When such a thing happens, commonscnse demands that the amount 
should be treated as Income of the assesaee. Although It was treated as 
a deposit and was of capital nature at the point of time It was received, 
by Influx of time the money has become the assessee's own money. What 
remains alter adjustments of the deposit has not been claimed the 
customers. The claims of (he customers have become barred by limitation. 
The assessee thus has treated the money as Its own money and taken 
the amount to Its proflt and loss account, there is no explanation from 
the assessee why the surplus money was taken to Its profit and loss account 
even If It was somebody else's mon^. What the assessee did was the 
commonsense way of dealing with (he amounts. Under the circumstances, 
the question was answered In favour of the revenue. 

Cases referred to: 

1. Punjab Steel Scrap M6rrchants'Assoclatlon Ltd. us. CFT, 43 ITR 164 (P&H) 

2. err A.V.M. Ud. 146 ITR 355 (Mad) 

3. Morley (H.M. Inspector of Taxes) us. Messrs Tatlersall (1939) 7 ITR 316 
ICA) 

4. Punjab Dlsltlllng /nduslries Ltd. os. C/T (1950) 35 ITR 519 (SC) 

5. C/T us. Sandersons & Morgans (1970) 75 ITR 433 (Cal) 

6. Pioneer Consolidated Company of India Ltd. us. ClT (1976) 104 ITR 
666 

7. err US. Balliboi & Co. Pvt. Ud. (1985) Taxation 76(1) 9 (Bom): (1984) 
149 ITR 604 (Bom) 

8. Jay's — The Jewellers Ud. us. Commissioners of Inland Reuenue 29 
Tax Cases 274 

Pull text of the Judgment is given below: 

JUDGMENT 

fSuhas C. Sen. J.) 

The amounts In dispute in this case are small and the tax effect is even 
smaller. We would have declined to go into the dispute at this stage, but 
for the fact that an Interesting question of law is involved. 

The Income tax assessment of M/s. T.V. Sundaram Iyengar & Sons Ltd. 
for the assessment years 1982-83 and 1983-84 were completed on 1st 
August, 1984. The Income Tax OOlcer found that the assessee had transferred 
an amount of Rs. 17,381/- to the proRt and loss account of the company 
during the accounting period ended on 31st March, 1982 (assessment year 
1982-83), and an amount of Rs. 38,975/- during the accounting period 
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ended on 31st March, 1983 (Assessment year 1983-84). But these amounts 
were not included In the total Income of the assessee. The sums were slated 
to be credit balances standing In favour of the customers of the company. 
Since these balances were not claimed by the customers, the amounts 
were transferred by the assessee to the profit and loss account. There 
is no dispute that the amount was received by the assessee In course of 
trade transactions. The Income Tax OlTIcer was of the view that because 
the surplus had arisen as a result of trade transactions, the amounts had 
a character of Income and had to be added as income of the assessee for 
the purpose of Income tax assessment. 

The Commissioner of Income Tax (Appeals), held in his order that since 
the parties were not claiming these amounts fora long time, the assessee 
wrote back these amounts by crediting them to profit and loss account. 
Such an amount cannot be treated as income either under Section 41(1) 
or under Section 28. since these were excess trading advances given by 
the clients to the assessee. in the first insiance, these amounts were not 
revenue receipts, but were capital receipts. When the assessee writes back 
such a credit balance. It would not constitute part of his taxable income. 
The additions were, therefore, deleted by the Commissioner of Income Thx. 

On further appeal, the Tribunal took the same view and rejected the 
contention of the department that these amounts were essentially trading 
receipts and were of a revenue nature and, therefore, were liable to be 
Included In the computation of assessee’s taxable Income. TTie Tribunal 
took note of the decision of Punjab High Court in the case of Punjab Steel 
Scrap Merchant Assoctattan Ltd. vs. Commissioner oj Income Tax, Punjab 
(43 ITR 164) but held that the decision of the Madras High Court in the 
case of Commissioner of Income Tax, Tamil Nadu, I vs. A.V.M. Ltd. (146 
ITR 355] was binding upon 11 and. therefore, dismissed the appieal. 

An application was made to the Tribunal to refer the question of law arising 
out of the order of theTtrlbunal to the High Court. The application was 
dismissed by the Tribunal holding that no question of law arose In this 
case. On further application to the High Court under Section 256(2), the 
High Court held that the question now sought to be agitated was completely 
concluded by the decision of that Court In the case of A.V.M. Ltd. (supra). 
Hence this appeal. 

It has been contented on behalf of the appellant that there is a conflict 
of decisions among the High Courts on this question. Some of the High 
Courts have taken the view that if deposits taken by the company In course 
of Its trading operations were not refunded at all or In full, the amounts 
retained by the assessee and taken to profit and loss account would 
constitute Its income. The second view which has been adopted by some 
other High Courts Is that If the deposits taken were originally of a capital 
nature. Its character will not change merely by lapse of time and even 
when the amount Is taken to the profit and loss account of the assessee. 
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The origin of the amount may be the business activity of the assessee. 
Bui eveiy receipt In the business rarrled out by the assessee is not Income. 

It has been urged that on review of the conflicting decisions of the 'I'rlbunal, 
the following question of law raised by the Department should have been 
referred to the High Court for its decision 

Whetheron the facts and in the circuinslances of the case, the Appellate 
Tribunal Is right In law In deleting the addition made by the Income 
Tax Oiflcer representing unclaimed sundry credit balances written 
back to the Profit & Loss Account by the assessee during the previous 
year relevant for the assessment year under consideration ? 

It maybe mentioned that three other questions of law on some other points 
decided by Ihc Tribunal were directed to be referred lo the High Court 
under Section 256(2) of the Income Tax Act. Since the case relates to 
assessments for the assessment years 1982-83 and 1983-84, we have 
decided to deal with and answer the question instead of directing a 
reference to Ihe High Court for its opinion. The assessee had received 
deposits In course of Its bustness which were originally treated as capital 
receipts. Some of the deposits were neither claimed by nor returned lo 
the depositors. There is no dispute that the deposits were received In course 
of the carrying on of the business of the as.scssee. The only point to be 
decided Is that even though the dcpo.slls were of capital nature at the 
point of lime of receipt by the assessee, could Its character change by 
influx of time ? In the case of Morloy (H.M. Inspector oj Taxes) vs. Messrs 
Taltersall, (1930) 7 ITR 316 (CA), II was laid down by Lord Greene that 
the taxabillly of a receipt was flxed with reference to Its character al Ihe 
moment 11 was received and that merely because the rcclplenl treated 11 
subsequenlly In his income account as his own did not alter that character. 
This principle of law Is the basis of several Judgnienl.s delivered on this 
Issue by our courts. In some rases, llie principle laid down by Ix>rd Greene 
has not been followed because of special facts, but the principle as such 
has not been doubled. 

We shall refer lo some of the cases decided by our courts lo see how his 
principle was understood and applied. 

In the case of Punjab Steel Scrap Merchants' Assoctatton Ltd, vs. Cemmis- 
sloner of Income Tax. Punjab, (1961) 43 ITH 164. Ihe as.sessce company 
was a dealer In scrap Iron. It received from Us constituents a deposit In 
advance for the supply of scrap, if the price of scrap iron delivered was 
more than the amount deposited, the assessee recovered I he excess. Where 
the price of scrap iron delivered was less than the amount deposited and 
surplus remained with the assessee and the constituents did not claim 
the excess amount, the asseessee retained the amounts to the credit of 
the constitutes. Unclaimed credit balances, after a period of three years 
were transferred by the company to its profit and loss account. The 
amounts so transfeired lo the profit and loss account were held by the 
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Punjab High Court to be trading receipts and liable to be Included In the 
computation of the assessee's taxable Income. It was held that the amounts 
In question were payments towards price of the scrap Iron which was to 
be supplied to the constitutent. They were essentially trading receipts. 
The case of Mortey us. Tatteraatl (supra) was distinguished on the ground 
that In that case the moneys received by Tattersall were never the moneys 
of the firm but moneys of the customers. 

In the case of Pur\lab Dislllling Industries Ltd. us. Commissioner q/ Income 
Tax, Simla, (1950) 35ITK 510. the assessee carried on bu.siness as a distiller 
or country liquor and sold the produce of its distillery to licensed wholesalers. 
Under a scheme devised by the Government, the distiller used lo charge 
the wholesalers a price for the bottles In which the ll(|uor was supplied 
at rales flxed by the Government, which the disllller was bound lo repay 
when the bottles were returned. Additionally, the assessee took from the 
wholesalers certain further amounts described as security deposits without 
the Government's sanction and entirely as a condition imposed by assessee 
Itself for the sale of Its liquor. The moneys described a.s security deposits 
were also returned as and when the bottles were returned. The price of 
the bottles received by the assessee was entered by tt tn Its general trading 
account while the additional sum was entei-ed In the general ledger under 
the heading ‘empty bottles return security deposit account*. After the 
bottles were relumed, the assessee was left with a surplus in the security 
deposit account. Ilie question was whellier this amount left with the 
assessee even after the refunds were made could be treated as business 
income of the assessee. It was held by a Dench of lliiee Judges of this 
court that the additional amounts taken as deposit.s were integral parts 
of the commerctal transaction.s of the sale of liquor in bottle.s. When they 
were paid, they were the moneys of the a.ssessce and remained thereafter 
the moneys of the assessee. Tltcy were the assessee's trading receipts. 
The balance of these additional sums left after the refunds, were held to 
be assessable to lax. The case of Morleij us. Tallersall (supra) was dis¬ 
tinguished, by observing ‘It was never contended that the amounts when 
received as price of the constituent’s horses sold were Tatlersall's income 
and the only contention was that they became Income upon being trans¬ 
ferred to the credit of the partners.* It was observed Dial that case turned 
on the fact that the moneys received by Tattersall were never its moneys; 
they had been received on behalf of others and that receipt only created 
a liability towards Tattersall. It was held. ‘Now it seems to us quite 
Impossible to say that the amounts with which we are concerned were 
not the appellants's moneys tn the sense that the constituents’ moneys 
in the hands of Tattersall were not Its own." I.alcr on. In the judgment. 
It was pointed out that the moneys were part of the transactions of sale 
of liquor which produced IheproDtand. therefore, they had a proitt-making 
quality. 

In the case of Commissioner of Incrnne Tax, Wesi Banffal-l us. Sandersons 
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and Morgans, (1970) 75 ITR 433. principle of Morley vs. Tattersall (supra) 
was applied. In that case, the question was whether Interest received by 
a solicitor on the amounts belonging to his clients was taxable as his 
Income. This Court held that amounts received from his clients by a 
solicitor were not trading receipts, but were in fiduciary capacity. Therefore, 
the principles laid down in Taltersall's case will apply. 

In the case of Pioneer Consolidaled Company ojIndia Lid. vs. Commissioner 
oflncomeTax, t/.P.,(1976) 104 ITK686. theassessee transferred an amount 
of Rs. 18.‘295.00 to its prodt and loss account in the previous year relevant 
to the assessment year 1957-58. This amount was mainly composed of 
refunds of customs and other duties paid on behalf of Its customers. The 
unclaimed surplus was treated as Income of the assessee by the Depart¬ 
ment. It was held that though the amount was not Income when it was 
realised, but when It was not claimed by the customers and the assessee 
chose to treat the unclaimed balance as its income and showed it in its 
account as such. II could not be said that the income tax authorities 
committed an error In accepting the statement of the assessee. 

in the case of Commissioner oJ Income Tax. Tamil tVadu-f vs. A.V.M. Ltd., 
(1984) 146 ITR 355. the assessee was a distributor of Dims. It took security 
deposits from the exhibitors before handing over the films for exhibition. 
Sometimes the exhibitors did not send the collections but Instructed the 
assessee to set off or adjust Us security deposits against overdue collec¬ 
tions. Sometimes, the deposits were kept for the purpose of adjustment 
either wholly or in part against dues of the exhibitor towards payment 
of colleclions. It happened that even after adjustment some balance was 
still left in deposits with the assessee. No one came forward to claim these 
deposits and the assessee after wait tng for five years decided to appropriate 
the amounts for its own use by making suitable book entries. It was held 
the amount could be treated as chargeable receipts of the assessee from 
trade. 

In the case of Commissioner of Income Tax, Bombay CUy-IV vs, Batliboi 
and Co. Pvl. Lid., (1984) 149 ITK 604. the Bombay High Court dealt with 
a case where the assessee was a dealer in machinery. The practice of the 
assessee company was to take deposits from intending purchasers. The 
deposits were later adjusted towards purchase price of the machinery (hat 
were sold. The surplus deposits, if any. were not generally refunded to 
the customers. Occasionally, (he assessee was unable to refund some of 
the excess deposits for various reasons. Such excess deposits were written 
off In the books of the assessee by transferring them to (he profit and 
loss account. It was held by the Division Bench of the Bombay High Court 
that having regard to the nature of the transaction, the receipts in question 
could not be considered as amounts held by the assessee for the benefit 
of anybody else. The deposits were In respect of specific transaction of 
sale and were adjusted towards the purchase price of the machinery that 
were sold. It was more In the nature of a trade receipt, especially when 
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the asseasee brought such surplus deposits remaining in hands to Its proflt 
and loss account. Therefore, the amount was taxable as trade receipt in 
the hands of the assessee. 

There Is no dispute that the deposits in the case before us were received 
from trade parties who had not made any claim for repayment of the 
balance. The Income Tax Ofllcer has pointed out that the amount had 
arisen as a result of trading transaction and had a character of income. 
The Tribunal has. however, held that the amount received In course of 
trade was of capital nature. The Tribunal, thereafter, straightaway applied 
the principle of Morley us. Tatlersall (supra) and held since it was of a 
capital nature at he time of the receipt, it could not become assessee's 
Income later on. 

We are unable to uphold the decision of the Tribunal. The amounts were 
not In (he nature of security deposits held by the assessee for performance 
of contract by Its constituents. As it appears from the facts of the case, 
the amounts were depleted by adjustments made from time to lime. The 
Commissioner of Income Tax (Appeals) found that the assessee wrote back 
the amount to Its profit and loss account because the various trading 
partiesdid not claim these amounts fora long time. The amounts represented 
credit balances In the name of the trading parties and was taken to Us 
profit and loss account. TTie Commissioner of Income Tax (Appeals) held 
that these amounts were not revenue receipts but were of capital nature. 
Provisions of Section 41(1) were not attracted in the facts of this case 
because (he assessee's liability to pay back the amounts to Us customers 
had not ceased. The Tribunal agreed with his view. 

We fall to see how these deposits were In any way different from the deposits 
which came for consideration in the case of Punjab DlslllUng Industries 
Ltd. us. CommissioneroJIncomeTax, Simla, (1959) 35ITR 519. The amounts 
were no! given and retained as security to be retained till the fulfilment 
of the contract. There Is no finding to that crTecl. The deposits were taken 
In course of the trade and adjustments were made against these deposits 
In course of trade. The unclaimed surplus rclalned by the assessee will 
be its trade receipt. The assessee itself treated the amount as ils trade 
receipt by brining It to Us profit and loss account. 

The basic fact In Morley vs. Tatlersall (supra) was that Tatlersall was an 
auctioneer. He sold horses on behalf of his clients. The sale proceeds were 
not his money but were his clients' money. Tatlersall was cnlllled to receive 
only commission out of Ihe sale proceeds. The agreement between Tat lersall 
and his customers was that the sale proceeds would be returned to the 
customers as and when demanded and not earlier. Sometimes the customers 
did not demand the payment of the sale proceeds Immediately. Such 
amount remained with Tatlersall. But Important point was that the amount 
was not returnable unless and until demanded by the customers. There 
was no question of the claim of the customers being barred by limitation 
in that case. When the amount was taken to Ihe accounts of the partners. 
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It was held by Lord Greene that character of the receipt did not change 
and the amount did not become a trading receipt In the hand of Tattersall. 

TaltersaU’s case was explained and distinguished in the case of Jay’s — 
The Jewellers Ltd. us. Commissioners of Inland lieuenue, 29 Tax Cases 274. 
In that case, the assessee company carried on business of Jewellers and 
pawnbrokers. In course of its business of pawnbroking, it received articles 
as pledges on the strength of which it lent money. The pledges were of 
three types : (a) pledges pawned for a sum of ten shillings or under : (b) 
pledges for a sum exceeding ten shillings and not exceeding ten pounds; 
and (c) pledges pawned for a sum exceeding ten pounds. The business 
of pawnbroking was controlled by the Paambrokers Art. 1872. It was 
pointed out in that Act that If a pledge pawned for ten shillings or under 
was not redeemed within the year of redemption and days of grace, the 
pledged article would become pawnbrokers' absolute property. There was 
no dispute that profit arising out of sale of such pledgds article would 
be the pawnbrokers' income. 

Under the second type of pledges which were pawned for a sum exceeding 
ten shillings and not exceeding ten pounds ihe pledged article did not 
become the property of the pawnbrokers. If the pledges were sold for more 
than the amount of the loan and interest due at the time of sale, the excess 
had to be paid to the pawner on demand provided the demand was made 
wiihin three years after the sale. In the third type of case, where pledges 
were pawned for a sum exceeding ten pounds, there was no time limit 
for return of the excess amount to the pawners after the sale. But limitation 
set in af'er six years, it was held in that case that the surplus receipts 
in the pawiibrokeis' trade became assessable profits. The Court agreed 
with the assessee's contention that these surpluses were debts owned to 
the customers and that for three years or six years as the case may be, 
the company could be called upon to pay the amount to the customers. 
The whole amount was a legal liability. The Court also agreed with the 
assessee's contention that the surpluses were not trading receipts in the 
year in which they were received. However, the Court went on to hold 

"The true accountancy view would. I think, demand that these sums 
should be treated as paid into a suspense account, and should so 
appear in the balance sheet. The surpluses should not be brought into 
the annual trading account as a receipt at lb: time they are received. 
Only time will show that their ultimate fate and character will be. After 
three years that fate is such, as to one class of surplus, that in so 
far as the suspense account has not been reduced by payment to 
clients, that part of it which is remaining becomes 1^ operations of 
law a receipt of the Company, and ought to be transferred from the 
suspense account and appear in the profit and loss account for that 
year as a receipt and profit. That Is what ft in fact is. In that year 
Jays become the richer by the amount luhich automatically becomes 
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them, and that asset arises out of on ordinary trade transaction. It 
seems to me to be thecommonsense way ojdealing with these matters,'' 

The principle laid down by Atkinson, J. applies In full force to the facts 
of this case. If a commonsense view of the matter Is taken, the assessee, 
because of the trading operation, had become richer by the amount which 
It transferred to Us profit and loss account. The moneys had arisen out 
of ordinary trading transactions. Although the amounts received originally 
was not of income nature, the cunounts remained with the assessee for 
a long period unclaimed by the trade parties. By lapse of time, the claim 
of the deposit became time barred and the amount attained a totally 
different quality. It became a deilnite trade surplus. Atkinson. J. pointed 
out that in TattersalVs case no trading asset was created. Mere change 
of method of book-keeping had taken place. But, where a new asset came 
into being automatically by operation of law, commonsense demanded that 
the amount should be entered in the profit and loss account for the year 
and be treated as taxable Income. In other words, the principle appears 
to be that if an amount is received in course of trading transaction, even 
though it is not taxable in the year of receipt as being of revenue character, 
the amount changes its character when the amount becomes the assessee's 
own money because of limitation or by any other statutory or coniraclual 
right. When such a thing happens, commonsense demands that the amount 
should be treated as Income of the assessee. 

In the present case, the money was received by the assessee In course 
of cariylng on his business. Although It was treated as deposit and was 
of capital nature at the point of time It was received, by influx of time 
the money has become the assessee’s own money. What remains after 
adjustment of the deposits has not been claimed by the customers. The 
claims of the customers have become barred by llniiiatlon. The assessee 
Itself has treated the money as its own money and laken the amount to 
Its profit and loss account. There is no explanation from the assessee why 
the surplus money was taken to its profit and loss account even If it was 
somebody else's money. In fact, as Atkinson, J. pointed out that what 
the assessee did was the commonsense way of dealing with the amounts. 

Under these circumstances we dispose of the appeals as under 

The question proposed to be raised Is treated as referred under Section 
256(2). The question is answered In the negative and in favour of the 
Revenue. There will be no order as to costs. 
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IN THE SUPREME COURT OF INDIA 
(Before Hon'ble Justice Mr. B.P. Jeevan Reddy A 
Hon'bie Justice Mr. K.S. Parlpoornan) 

Civil Appeal Nos. 1124-25 of 1987 

M/s Escorts Farms (Ram^arh) Ltd. 
vs. 

Commissioner of income-tax 

Decided on : 26-9-1996 

CAPITAL GAINS — Valuation of original shares after issue of bonus 
shares — Assesses holding original shares — After sometime, bonus 
shares received — Original shares sold subsequently — Assesses 
claiming value of original shares not to be worked out by averaging 
the cost of original shares with bonus Issued free — Held, cost of 
original shares with bonus shares to be reduced by averaging bonus 
shares and thereafter only capital gains to be worked out. 

Income-tax Act. 1961 — Sections 45. 48, 49. 55 & 2(14). 

FACTS 

The assessee company was holding certain amount of shares of Escorts 
Farms (Ramgarh) Ltd. The A.Ys. Involved are 1967 78 and 1966-69. 
Stibseguenlly the assessee received certain bonus shares from the company 
also. The assessee, however, sold original shares during the A.Ys. and 
therehi/ a capital gains ofRs. 32.100/- and Rs. 12.550/- arose during the 
years under consideration. A question arose as to how the cost qfacqulsttton 
of original shares should he determined for the purpose ofcapttal gains lax 
when bonus shares are Issued subsequently. It Is common ground lhal the 
appellant admittedly purchases original shares after 1954. According to the 
appellant for determining the capital gains that accrued when the original 
shares were sold, the cost of acquisition should be taken as 'actual cost’. 
The subsequent Issue of bonus shares Is of no consequence and will not 
have the effect of altering the original cost of acquisition of shares. The High 
Court dc’cltned to accept this plea. It was held that once the bonus shares 
are issued, it has Impact on the original shares and It has the effect of altering 
the cost of original shares. It is this view of the High Court which is under 
challenge before the Hon’ble Apex Court. 

DECISION 

The sheet anchor of the appellant's case before (he HljJh Court and before 
the apex court was that the cost of arquisilion of the original shares is 
Its actual cost, llie fact lhal the bonus shares were Issued subsequently 
cannot be taken Into account and It Is nut open to the Revenue to alter 
the cost of acquisition of the original shares. The Hon'ble Court examined 
the various decisions of the High Courts and of the apex court on the 
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'ssue and held that there Is no 'dichotomy', as to whether the shares are 
held by an 'Investor' or 'dealer' in shares. In both the case. It is surplus 
receipt that is brought to tax. either as 'capital gains' or 'prollt or loss', 
as the case may be, and in accordance with relevant statutory provtsions. 
The decisions reported in Madura Mills Co. Ltd. us. CIT (86 ITR 467), D.M. 
Dahanukar vs. CJT (88 ITR 454), W.H. Brady A Company Ltd. vs. CIT Bombay 
(119 ITR 359), Alembic Chemical Works Ltd. us. CIT (194 ITR 497) are in 
accord with the above view and they represent the correct law. The decision 
ISull^ Cotton Mills Ltd. us. CIT, 119 ITR 866). CJT us. Steel Croup Ltd. (131 
ITR 234), Smt. Protoma Roy us. CIT (138 ITR 536) etc. cited before us, 
misapplied the rule enunciated in Shekhawatl General Traders Ud. us. 
no and failed to bear in mind the proper principles to be applied in the 
matter and do not lay down the correct law. In this case, the High Court 
has found that the original shares sold were admittedly purchased aRer 
1954 and, therefore, the option of taking the fair market value as on 
1-1-54 was not available to the assessee. It appears to us that the principles 
laid down in Shekhawatl General Traders Ltd. us. ITR. Company Circle- 
1, Jaipur (1971) 82 ITR 788, cannot be applied to a case where the assessee 
did not and could not exercise (he option of (he statutory cost of acquisition 
in place of the actual cost of acquisition. Tlie said decision is distinguish¬ 
able. In view of the larger Bench decisions of this court, it is fairly clear 
that where bonus shares are issued and some of the original shares are 
sold subsequently, their actual cost has to be reckoned only on the basis 
of 'average value' (as held in Dalmta Inuestment & Other cases) except in 
rare cases, where 'actual cost' Is notionally adopted or determined as It 
*xis(ed on the relevant statutory date (Shekhawatl General Traders Ltd. 
vs. no). 

In the instant case, the High Court was Justified In law in holding so and 
in further holding that the subsequent issue of the bonus shares has the 
effect of altering the original cost of acquislUon of the shares as held by 
this court In CJT us. Dalmla Investment Co. Ltd. and other cases. 

Cases referred to : 

1. CJT us. Dalmta Inuestment Co. Ud. (1964) 52 ITR 567 (SC) 

2. CfT os. Cold Mohare Inuestment Co. Ud., 74 ITR 62 (SC) 

3. CIT vs. Cold Company Ud., 78 ITK 16 (SC) 

4. Emerald & Co, Ud. us. CIT, 36 ITK 257 (SC) 

5. Shekhawatl General Traders Ud. us. ITO (1971) Taxation xxxl 1(1)- 
313: 82 ITR 788 (SC) 

6. Madura MUls Co. Ud. us. CIT, 86 ITR 467 (Mad) 

7. DM. Dahanukar vs. CIT, 88 ITR 454 (Bom) 

8. W.H. Bradu A Company Ud. us. CIT, (1979) 119 ITR 359 (Bom) 
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9. Alembic Chemical Works Ltd. us. CtT (1901) - 104 Taxation 351; 
ITR 497 (GuJ) 

10. Sutlej Cotton Mills Ltd. us. CJT. (1979) 119 ITR 666 (Cal.) 

11. err us. Steel Croup Ud. (1981) 131 ITR 234 (Cal). 

12. Smt. Protima Roy us. CTT. (1982) Taxation 64(1)-15 (Cal); 138 ITR 

Pull text of the Judgment la gixen below : 

JUDOlIBNT 

(K.S. Paripooman, J.) 

The appellant, a private limited company, la an assesaee to Income 
It derives Income from Investment, agriculture and brick kllln busln 
It Is an Investor In shares. In the assessment years 1967-68 
1968-69, the relevant previous years ending on 30th June 1966 and - 
June 1967, the assessee sold shares of Escorts Limited and declarer 
capital gains that accrued therefrom. The Income Tax OITlcer did not ac 
the cost of acquisition of the shares, as returned by the assessee 
worked out the capital gains In a dlfferenl manner. The computallon n 
by the Income Tax OUlcer regarding the original shares was conflr 
by the Appellate Assistant Commissioner and the Appellate lYibuna 
so doing, the Appellate Tribunal relied upon the decision of this O 
in Commissioner of Income-tax. Bihar vs. Oalmla Investment Co. Ltd. ((11 
52 ITR 567). At the instance of the appellant-assessee, the Income 
Appellate Tribunal referred the following Iwo questions of law for i 
the assessment years under Section 256(1) of the Income-tax Act for 
decision of the High Court of Delhi. 

“1. Whether on the facts and In the circumstances of the case 
Tribunal was Justified in determining the cost of acquisition of 
original shares, by spreading the original cost over the original 
the bonus shares and then averaging the same and on that b 
working out the capital gain at Ks. 32,100/- and Rs. 12,450/- for 
assessment years 1967-68 and 1968-69 respectively ? 

2. If the answer to question No. 1 Is In the negative, whether 
assessee was Justified In taking the value of the shares at their orig 
cost under section 45 of the Income-tax Act, 1961 ?’ * 

2. The question that arose for decision was, how the cost of acqulsl 
of the original shares should be determined for the purposes o( ca 
gains lax. After referring to the relevant decisions, the High Court 1 
that the valuation made by the revenue regarding the cost of the orlg 
shares is proper and vdlid In the facts and circumstances of the c 
Question No. 1 was answered in the affirmative and In favourof the rcvei 
The High Court declined to answer question No. 2. It is the aforei 
decision of the High Court dated 23-4-1982. which the assessee 
assailed In those appeals. The decision of the High Court is reportei 
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3. We heard counsel. At our request, Dr. Caurlshanker, Senior Advocate 
also addressed us and brought to our notice certain decisions and passages 
from various text-books. The short question that arises for consideration 
Is. how the cost of acquisition of the original shares is to be determined 
when bonus shares are issued subsequently ? It .is common ground that 
the appellant admittedly purchased the original shares after 1954. Such 
shares were sold subsequently. Since the acquisition was after 1954. the 
option of taking the fair market value as on 1-1-1954 does not arise. 
According to the appellant, for determining the capital gains that accrued 
when the original shares were sold, the cost of acquisition should be taken 
at ‘actual cost’. The subsequent issue of bonus shares is of no consequence 
and will not have the effect of altering the original cost of acquisition of 
the shares. The High Court declined to accept this pica. It was held that 
unce the bonus shares are Issued, it has impact on the original shares; 
it has the effecl of altering the cost of original shares. It was so held by 
placing reliance on the decisions of this Court reported in C.f.T. vs. Dalmia 
Investment Co. Ltd. (52 ITR 567), C.I.T. vs. Cold Mohare. Investment Co. 
Ltd. (74 ITR 62). C.I.T. vs. Cold Company Ltd. (76 ITK 16) and distinguishing 
the cases of th's Court reported in Emerald & Co. Ud. vs. C.I.T. (36 ITR 
257^ and Shekhawc.tl General Traders Ltd. us. /TO (82 I.T.R. 788). 

4. Before us, counsel for the appellant-assessee, vehemently .qrgued that 
the High Court was in error in holding that the subsequent issue of bonus 
shares has the effect of altering the cost of acquisition of the original shares. 
Stress was laid on the fact that in the instant case, the shares sold are 
original shares and by an ‘investor’, whereas in the derision of this Court 
dealt with by the High Court, the shares sold were ‘bonus shares*, and 
the assessees lu those cases were “dealers In shares’. It was further argued 
that the question in those cases, is not the computation of capital gains, 
as a result of the sale of the shares (whether original or bonus shares) 
but the computation of ‘the profits and gains' In the busine.ss. The said 
vital difference was omitted to be noticed by the High Court. On the other 
hand, counsel for the revenue submitted that the High Couri was Justified 
in its reasoning and conclusion in holding that the subsequent issue of 
bonus shares has the effect of altering the original co.st of acquisition of 
the shares, irrespective of the fact whether the assessee Is an Investor 
or dealer in shares and shares sold are original shares or bonus shares. 

5. In order to resolve the controversy in this case. It will be useful to bear 
In mind the relevant statutory provisions, as they stood at the relevant 
time :- 

Section 2(14) of the Income-tax Act 

*2(14) “Capital ashet* means property of any kind held by the assessee, 

whether or not connected with bis business or profession, but does 

not Include— 

(1) any stock-in-trade, consumable stores of raw materials held for the 

purpose of his business or profession:* 
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Section 45(1) of the Income-lax Act 

*45. Capital gains.-(1) Any proflts or gains arising from the transfer 
of a capital asset effected tn the previous year shall, save as otherwise 
provided In section S3 and 54. be chargeable to income-tax under the 
need ‘Capital gains', and shall be deemed to be the income of the 
previous year in which the transfer took place." 

(In this case. Section 45(2) to 45(4) added by Section 12 of the Finance 
Act. 1964 and omitted by Finance Act. 1966 are not relevant) 

Section 48 of the Income-ttuc Act. 

*48, Mode of computation and deductions. — The income chargeable 
under the head “Capital gains* shall be computed by deducting from 
the full value of the consideration received or accruing as a result of 
the transfer of the capital asset the following amounts, namely;- 

(1) expenditure incurred wholly and exclusively in connection with such 
transfer: 

(11) the cost of acquisition of the capital asset and the cost of any 
improvement thereto." 

Section 55(2) 

*55. Meaning of “adjusted*, "cost of Improvement* and "cost of 
acquisition*. 

(!) XXX XXX XXX 

(2) For the purposes of sections 48 and 49, ‘cost of acquisition', tn 
relation to a capital asset, — 

(1) where the capital asset became the property of the assessce before 
the 1st day of Januaiy, 1954, means the cost of acquisition of the 
asset to the assessee or the fair market value of the asset on the 1st 
day of January, 1954, at the option of the assessee; 

XXX XXX XXX* 

6. It will also be useful to note that what is meant by ‘bonus shares", 
the circumstances under which they are issued and its impact on the 
original shares. Robert R Pennington in his book Company Law 5th edition 
(1985) at pages 467, 468 and 469 deals with the matter thus 

"It is common, however, for articles to contain a power for the company 
by ordinary resolution in general meeting on the recommendation of 
Us directors (a) to set free for distribution any part of Us distributable 
profits or reserves.and to apply them in paying up In whole or part 
the Issue price of partly paid shares held members, or In paying 
In full the nominal value of new shares or debentures to be Issued 
to members in the same manner and proportions as a cash dividend 
of the same amount would have been distributed; and (b) to capitalise 
any part of the amounts standing to the credit of the company's profit 
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and loss accounts or to reserve accounts which are not available far 
distribution (i.e. capital reserves and unrealised proQts) and to apply 
the amount so capitalised in paying in full the nominal value oj ne'U) 
shares to be Issued to members In the same manner and proportio is 
as a cash dividend of the same amount would have been distributed. 
Under such provisions in the articles it Is possible for a company to 
capitalise the net amount of its realised and unrealised profits or t le 
amount of reserves representing them in order to issue bonus shares, 
but only the company's accumulated balance of realised profits may 
be used to issue bonus debentures or to pay up any unpaid part of 
the issue price of shares which have already been Issued. New shares 
or debentures Issued in this way on a capitallsallon of proJUs or reserves 
are knownas bonus shares or debentures, but the name Is misleading 
in that It Implies that they are a gift from the company. If they were 
a gift, they would not be paid up at all, and In the case of bonus shan;s, 
the company could call on (heir holders to pay for them In cash. In 
fact they are nol a gift, for their nominal value Is paid in full or in part 
by the capitalised profits or reserves which could otherwise have been 
distributed to the shareholders as a cash dividend, or In Ihe case of 
unrealised profits, retained as a reserve. On the other hand, since no 
cash dividend Is declared, bonus shares are not paid for in cash by 
the shareholder himself, because there Is at no point of time any debt 
owing to him by the company which he can set off against his liability 
to pay for the shares. Consequently, an issue of bonus shares must be 
treated as an Issuefar a consideration other than cash, cind an appropriate 
return and written contract for the allotment must be delivered to ; he 
Registrar of Companies. 

XXX XXX XXX 

(a) They enable the company to retain money required for Its buslmiss 
which it would otherwise have to raise by Issuing new shares or 
debentures on the market or by borrowing : 

(b) The market value of the company’s shares is reduced to a figare 
nearer their nominal value, and this makes them more saleable. £iut 
a bonus Issue Increases the total market value of a shareholder’s 
holding only marginally: he merely has more shares of a correspond¬ 
ingly lower value each." 

(Emphasis supplied.) 

Dr. A.N. Agarwala In his book The Higher Science of Accountancy" 
(1972 ^Ition) at page 632 deals with bonus shares thus 

' “8. Bonus Shares 

Bonus Shares out of Profits ; Capitalisation of Profits 

Bonus shares are shares issued to existing shareholders out of profits. 
This Is a case of capitalisation of profit, that Is to say, instead of being 
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distributed as dividendb. profits are turned into shares. Bonus share 
are distributed among id mrcholders in proportion to their sharehold* 
ings. What the company, in effect, does In such a case Is that It 

(i) Declares a bonus (extra dividend) out of undistributed profits; 

(ii) Issues a corresponding number of new (bonus) shares ; 

(ili) Applies the bonus in payment of the amount due on these shares; 
and 

(iv) Distributers bonus shares among existing shareholders. 

Shareholders. In other words, get their dividends in the shape of shares. 

■ The advantage o' Ihi.s procedure is that shareholders get back 
indistributed prollts which was hitherto withheld from them. So far 
as the company is concerned, it pays the shareholders not in cash 
hilt In tbe form of bonus shares to that its financial position is in 
no way Impaired. It will means that the future rate of divided will come 
cioion since the same amount of profit will now have io be distributed 
over a larger number of shares. ~ 

(Emphasis supplied) 

In the book "British Master Tax Guide" (198B-89) under the head ‘Bonus 
and rights Issues* at page 598. bonus issues are dealt with as hereunder:- 

'Bonus issues 

Bonus 'ssues are free dislrlbulions of shares (e.g. two new shares for 
each share already held). 

Example ; In 1970. A purchased 300 ordinary shares In S Ltd. at Pound 
3 per share, total cost Pound 900 (ignoring expenses for the purposes 
of the example). 

In 1980, A received a bonus issue of 300 shares. 

He then held 600 shares at Pound 1.50 per share. 

They arc all as purchased in 1970." 

(Emphasis supplied.) 

William Pickles in his book 'Accountancy' dealing with bonus shares at 
page 23245-23246, states thus 

‘Advantage and Disadvantages. The advantages and disadvantages of 
an Issue of bonus shares are briefly summarized (a) as regards the 
company, and (b) as regards the shareholders. 

XXXX ' xxxx xxxx 

(b) The Shareholder's Viewpoint. (1) Surtax and Capital Gains Tax may 
be payable on a bonus share distribution. 

(H) Unless the company makes Increased profits, the fall in rate of 
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dividend or depletion of reserves wUl cause ihe market price per share 
to Jall-lhough the total uolua of the large holding may be greater. 

(Ill) Speculative dealings In the shares n»ay be caused. 

4. A bonus Issue of debentures or redeemable preference shares ranks 
as a dlstributlont and so also will payments of interest or dividends. 
An issue of Irredeemable bonus shares, however, unless related to a 
previous repayment, does not rank as a distribution. It should be 
appreciated that distributions are chargeable to Income Tax Schedule 
F, and In the hands of the recipients (the shareholders), distributions 
are uabic to surtax. This includes capital dividends. 

5. If the bonus Is applied In reducing or extinguishing the uncalled 
capital (e.g. marking shares of pound 1 each, pound 0.75 paid into 
fully-paid pound 1 shares) there Is a distinct tangible benefit to the 
shareholder and therefore the amount is taxable. 

A bonus share dividend Is merely a book entry effected by a transfer 
from General Reserve of Profit and Loss Appropriation Account to Share 
Capital — each shareholder receiving a shaie certincale proportionate 
to his holding — instead of cash. Thus, If the share capiial is pounds 
8,000 in fully-paid ordinary shares of pound 1 each and pounds 3,000 
Is transferred thereto, each shareholder will have the right to an 
allotment of three new shares for every eight old shares that he holds. 
He Is usually given the option of taking up the shares or selling his 
right of allotment to another person, that Is, ‘renouncing’. 

As shareholders are entitled to CASH dividends, the sanction of the 
Articles or special resolution is required for any dividend otherwise 
than In cash, whether it Is; (aj an actual distribution of other assets; 
or (b) a ’national' distribution by way of a bonus share dividend. Income 
Tax Is normally charged on a bonus share dividend. 

Although the issue of bonus shares to ordinary shareholders Is generally 
regarded as a 'book enlry*. It may confer a substantial advantage to 
such holders where there are preference shares which carry a right 
In a wlndlng-up to share pari passu In a surplus, as the bonus issue, 
by absorbing such part of the reserves of the company as Is necessary 
for such purpose, diminishes the 'surplus'. In other words, such 
‘surplus’ has been utlllxed solely to increase the claims of the ordinary 
shareholders by the additions of the relevant amount of reserves. 

(Emphasis supplied) 

M.C, Shukla and T.S. Grewal In their book ‘‘Advanced Accounts* (1969) 
at page 823. have vlealt with the impact of the bonus shares on the original 
shares, thus;- 

*It should be remembered that when bonus shares are distributed, 
the shareholders may not gain al all. This is because of the fact that 
the market value of the shares depends upon the dividend received. 
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ir the company Issues bonus shares, the profits (which do not Increase) 
will have to be distributed over a larger number of shares, thus reducing 
the dividend per share. This will result In a fall in the value of the shares 
tn the market. Thus the shareholder will have a larger number of shares 
but the total value of hla holding will not Increase because each share 
now Is of a smaller value. Hence the shareholder makes no entry tn 
his books on receipt of bonus shares. However, the shareholder will 
benefit In the foim of capital appreciation if there is a net Increase 
tn the amount of dividend received by him.” 

(Emphasis supplied) 

7. On a reference to the above standard text books, it is evident that when 
bonus shares are Issued by a company. It has its Impart on the original 
shares. The market value of the company's shares mail get reduced to a 
figure nearer their nominal value. The value of the origliuil shares acquired 
get automatically reduced, notwithstanding the fact that the total holding 
of Ihe shareholder may be larger. In this context. It will he useful to refer 
to the law laid down by this Court tn C.f.T. us. Dolmta Inuestment Co. Ltd. 
(52 ITR 567). The headnote as extracted herein below, accurately states 
the law laid down in the said decision. 

‘Where bonus shares are issued in respect of ordinary shares held 
in a company by an assessee who Is a dealer in shares, their real cost 
to the assessee cannot be taken to be nil or their face value. They 
have to be valued by spreading the rost of the old shares over the 
old shares and the new issue (vt/... the bonus shares) taken together 
if they rank part passu, and if they do not. the prlre may have to be 
adjusted either In proportion of the face value they bear (if there Is 
no other circumstances to differentiate them) or on equitable consid¬ 
erations based on the market price before and after Issue." 

The above principle was affirmed by the Constitution Bench of this Court 
in C.I.T. vs. Cold Company Ltd. (78 ITR 16) wherein it was held thus:- 

‘Where bonus shares are issued In respect of ordinary shares held 
by a dealer in shares who values his stock at cost, and the bonus 
shares rank pari passu with the ordinary shares, the correct method 
of valuing the shares is to spread the cost of the original shares over 
the original shares and the bonus shares collectively and ascertain 
the average price of all the shares.* 

8. The sheet-anchor of the appellan's case before the High Court and still 
before us was, that the cost of acquisition of the original share, is Its actual 
cost. The fact that the bonus shares were Issued subsequently cannot 
be taken into account and it is not open to the revenue to alter the cost 
of acquisition of the original shares. It was further contended that the 
assessee is only an Investor and in such a case what is to be determined 
is the capital gains and not the computation of business Income, as in 
the case of a dealer in shares. Much stress was laid on the decision of 
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this Court In Shekhawatt General Traders IJd. us. Jncome'Tivc Office 
Company Circle 1 . Jaipur, (1971) 82ITR 788. The Counsel for the appellant 
argued that the facts of the InstanI case are Identical to the facts In tf 
aforesaid decision of the Supreme Court, where the original shares wcr 
sold 1^ an investor. In a case where bonus shares were issued subsequent' 
and the matter came up for consideration. The Court held that the capitr 
gains or loss should be calculated in accordance with the statutor 
provisions of Sections 48 and 55(2) of the Income-tax Act and the subsequer 
Issue of bonus shares was completely Irrelevant and extraneous whlc 
should not be taken Into consideration. 

9. It is necessary to understand the scope and Impact of the decision 1 
Shekhawatt General Traders Ltd. vs. /ncome-Tojc Officer. Company Ctrc 
1, Jaipur, (1971) 82 ITR 788. In the said case, the main Issue posed wr 
with regard to the validity of the proceedings initiated under Section 14 
of the Income-tax Act. The asscssee thetein acquired 12.000 ordlnar 
shares of Orient Paper Mills on 29-3-1949. Ilrerelved 12000 bonus shar 
on 28-4-1951. Consequently, on June 4, 1954 and June 26, 1961 
received bonus shares. The asscssee sold 22,000 shares, which were ol 
of the 24,000 shares which it acquired prior to 1-1 1954. It calculate 
the cost price at 22,000 shares sold by it lout oj 24000 shares aforesali 
at the market value prevailing on J J l 954. Similarly, the asscssee acquire 
shares in Blrla Jute Manufacturing Company before 1-1-1954 and als 
got bonus shares therein after 1-1-1954. In other words, the original cot 
of the acquisition of the said shares were taken into account for the purpos 
of computing the capital gains or loss. It was common ground that th 
shares which were sold, were acquired or received by the asscssee pric 
to 1-1-1954. It is also common ground that the assessee calculated Ih 
cost price oJ Ihe shares sold al the market value prevalent on 1-1-1954 i 
accordance with the then relevant statutory provisions. The Income Ta 
Ollirer by order dated 20-7-1964 accepted Ihe slalemenl made by Ih 
asscssee and held that the asscssee had suffered a capital loss. Subs< 
quenlly by notice dated 4-1-1967, the Income Tax Officer Informed Ih 
assessce that he had reasons to believe that income chargeable to ta 
for the assessment year 1962-63 had escaped assessment within th 
meaning of Section 147 of the Income-tax Act. and Inlllaled proceeding 
thereunder. The Income Tax Olllcer stated that while working out the co! 
of the shares, the assessce had claimed the prevalent market price as c 
1-1-1954 disregarding the fact that the assessec had even been given bone 
shares In the subsequent years after 1-1-1954. The assessce objected I 
the above proceedings and contended that It has exercised Ihe option undt 
section 55(2) of the Act, and the cost of acquisition was taken at the ft 
market value as on the relevant date and the capital loss was compute 
accordingly, and there Is no error in the matter. Subsequently, the assess* 
moved the High Court under Article 226 of (he Constitution of Ind 
challenging the validity and legality of the notice issued under Sectlc 
147 of the Act. The High Court dismissed the writ petition. When the math 
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came up before this Court, It adverted to Sectiona 45. 48. 53. 54 and 55(2) 
of the Income-tax Act, and dtsllndutahlnn the earlier Constitution Bench 
decision of this Court in Commissioner cfIncome-Tax us. Dalmla Inuestment 
Co. ad. (1964) 52 ITR 567, held thus:- 

*.that decision was not at all apposite for the purpose of deciding 

the point which has arisen In the present case. No question arose there 
of the calculation of the capital gain or loss in accordance with the 
statutory proulslons tn part materia with secUons 43 and 55(2) of the 
Act. In the present case we are cor\flned to the express proulsions of 
section 55(2) relating to the manner In which the cost of acquisition of 
a capital asset has to be determined fbr the purpose of section 48. Where 
the capital asset became the property of the assessee before the first 
day of Jntinaiy, 1954, the assessee has two options. It can decide 
whether it wishes to take the cost of the acquisition ol the asset to 
It as the cost of acquisition for the purpose of section 48 or the fair 
market ualue of the asset on the first day of January, 1954. The word 
‘fair* appears io have been used to indicate that any artificially irflated 
ualue Is not to be taken into account. In the present case it is common 
ground (hat when the original assessment order was made the fair 
market ualue of the shares in question had been duly determined and 
accepted as correct by the Income-ta.r Officer. Under no principle or 
authority can anything more be read into the provisions of section 
55(21(1) tn the manner suggested by (he revenue oased on the view 
expressed in the Dalmla Investment Co's case. The High Court completely 
overlooked the fact that for (he ascertainment of the fair market value 
of the shares in question on January 1. 1954. any event prior or 
subsequent to the said date was wholly extra.ieous and Irrelevant and 
could not be taken into consideration. If the contention of the revenue 
were to be accepted the acquisition of bonus shares subsequent to 
January I, 1954, will have to be taken into account which on the 
language of the statute it is not possible to do...' 

(Emphasis supplied) 

10. A close analysis of the facts of the above case, and the ultimate 
conclusion reached by this Court, will go to show that the learned Judges 
laid stress of the fact that the assessee had opted to take the cost of 
acquisition as provided by the relevant statute, l.e., statutory cost of ac¬ 
quisition and thus substituting the market value as on 1-1-1954 in the 
place of actual cost of acquisition, and only in such a case, the subsequent 
issue of bonus shares cannot affect the issue. It is implicit from the above 
decision that the principle of averaging by spreading the cost over the 
old shares and the new bonus shares as enunciated by this Court in Dalmia 
Investment Co.’s case (supra) and other cases, will apply as a general rule 
In cases where the assessee claims to deduct the actual cost of acquisition, 
instead of the statutory cost of acquistiion. It also stands to reason since 
the fair market value as per the ‘stalutoiy cost of acquisition* will be a 
notional or Dctional .figure - mostly Inflated - having no connection with 
the original or actual cost. We should bear in mind that it is after discussion 
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the efTect or Impact of the issue of the bonus shares, on the value of the 
original shares generally and also the various possible methods for 
determining the cost of the bonus shares, this Court in Dalmla Investment 
Co.'s case (52 ITR 567) stated that the real cost to the assessee of the 
bonus shares cannot be taken to be nil or their face value and they have 
to be valued by spreading the cost of the old shares over the old shares 
and the new issue (bonus shares), taken together etc. The principle so 
laid down is one of the general application. We should also stale that the 
character of the owner of the shares as an “investor* or as a ‘dealer* is 
of no consequence. 

There is no ‘dichotomy', as to whether the shares are held by an ‘investor' 
or 'dealer' in shares. In both the cases, it is surplus rercipt that ts brought 
to tax. either as ‘capital gains* or ‘profit or loss*, as the case may Im, 
and in accordance with relevant statutory provisions. The decisions reported 
in Madura MtUs co. Lid. us. CIT (86 ITR 467 - Madras). D.M. Dahanukar 
vs. CIT (88 ITR 454 - Bombay). W.H. Brady & Company Ltd. vs. CIT, Bombay 
(119 ITR 359 - Bombay), Alembic Chemical Works Lid. vs. CIT (194 ITR 
497 - Gujarat) are In accord with the above view and they represent the 
correct law. The decisions (in SulleJ Colton Mills Ltd. vs. CIT (119 ITR 6C6). 
err US. Steel Group Ltd. (131 fl'R 234), SmI. Prollma Roy vs. CIT (138 
ITK 5361. etc. etc.) cited before us. misapplied the rule enunciated in 
Shekhau>atl General Traders Ltd. vs. TTO (supra) and failed to bear in mind 
the proper principles to be applied in the matter and do not lay down 
the correct law. 

11. In this case, the High Court has found that the original shares sold 
were admittedly purchased aRer 1954 and, therefore, the option of taking 
the fair market value as on 1-1 -1954 (the statutory cost) was not available 
to the assessee. It appears to us that the principles laid down in Shekhawatl 
General Traders Ltd. vs. Income-Tax OJjlcer. Company Circle 1, Jaipur, 
(1971) 82 ITK 788, cannot be applied to a case where the assessee did 
not and could not exercise the option of the statutory cost of acquisition 
in the place of the actual cost of acquisition. The said decision Is dis¬ 
tinguishable. In view of the larger Bench decisions of this Court, It ts fatrly 
clear that where bonus shares are Issued and some of the original shares 
are sold subsequently, their actual cost has to be reckoned only on the 
basts of “average value’ (as held In Dalmla Investment fi other cases) except 
in rare cases, where ‘actual cost* is notlonally adopted or determined as 
it existed on the relevant statutory date (Shekhawatt General Traders Ltd. 
us. I.T.O.). In the instant case, the High Court was jusliricd In law in holding 
so and in further holding that the subsequent issue of the bonus shares 
has the elTect of altering the original cost of acquisition of the shares as 
held by this Court in Commissioner of fneome-Tox us. Dalmla Investment 
Co. Ltd. (1964) 52 ITR 567 and other cases. 

12. We hold that the judgment of the High Court answering Question No. 
(1) referred to it in favour of the Revenue and against the assessee does 
not merit Interference and these appeals should be dismissed. We do so. 
However, there shall be no order as to costs. 
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SUMMARY OF HIGH COURT CASES 

EDITOR'S NOTE 

Readers will be noUctn(( that we have started giving summaries 
of some judgments. Summaries are given for two reasons-one being 
that the judgment are not very important and they are either mostly 
on Issues as to whether it is a (It case to refer to High Court or 
relates to those cases In which the Supreme Court has already 
given a judgment and (hat issues has become llnal. As far as 
possible It Is our efTorl not to miss any judgment and report the 
maximum number ofjudgments received by us from our reporters. 
In rase, however, the readers desire to have a full text of a particular 
judgment, the same can be supplied on payment of Rs. 25 only. 
We will welcome the views of the readers on this point. 



(1996) 134 Taxation 646 (MP) 

IN THE HIGH COUKl' OF MADin'A PRADESH 
(Before Hon'ble Jusllce Mr. A.R. Tiwarl & 

Hon'ble Juslice Mr. S.B. Sakrlkar) 

M.C.C. No. 141/89 

M/S R.D. Joshl ft Company 
vs. 

Commissioner of Income-tax 

For (he Ap|K-llaril Chsphcfcsr 

For the Respondent D.D. Vyas 

Decided on : 25-1-1996 

REFERENCE TO HIGH COURT — Revenue disallowing part of the 
Interest paid to creditors — Debit bslsnce in the account of partners 
— CIT(A) allowing assessee's appeal — Tribunal reversing the order 
of CIT(A) and following Its own earlier order — Assessee flllng refe rence 
application on the ground that Tribunal ignoring the order of the High 
Court — Held, whether Tribunal correct in ignoring the order of High 
Court is s question of law. 

Income-tax Act, 1961 — Section 256(2). 

FACTS ft DECISION 

The assessee Is a parinershlp. iTie Assessing omcer disallowed part of 
the interest paid to creditors on the ground there was overdrawing and 
consequent debit balance In the account of (he partners, 'fhe CIT(A) allowed 
the assessee's appeal. The Tribunal, however, partly reversed the order 
of CITIA) and only allowed part of (he Interest. The revenue filed miscel¬ 
laneous application which was based on the earlier order of the Tribunal. 
These misrcllaneoiis applications were allowed. The assessee, however. 
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contended that the Tribunal committed a grave error of law In following 
Its earlier orders and In not following the decision oflhc court on the same 
facts reported In 138 ITR 729. The reference application of the assessee 
was rejected. The Hon'ble Court held that it was necessary to decide 
whether or not the view taken by the Tribunal was in ronfllct with the 
decision rendered by this court. It was seemed necessary to consider the 
question whether or not disallowance of Interest on the entire debit balance 
was Justified. The Hon'ble Court, therefore, held that a question of law 
did arise and directed the Tribunal to refer the case. 


(1996) 134 Taxation 647 (MP) 

IN THE HIGH COURT OF MADHYA PRADESH 
(Before Hon’ble Justice Mr. A.R. Tlwarl & 

Hon'ble Justice Mr. N.K. Jain) 

M.C.C. No. 177 of 1992 

State Bank of Indore 
vs. 

Commissioner of income-tax 

For (he Appellant J.W. llah^an 

For the Respondent D.D. Vjras 

Decided on : 13-3-1996 

REPERENCB TO HIGH COURT — Tribunal holding deduction u/s SOM 
to be allowed on net dividend — Reference application of assessee 
rejected — Held, a question of law. 

Income-tax Act, 1961 — Section 256(2). 

FACTS & DECISION 

The assessee is a bank and the A.Y. involved Is 1981-82. The assessee 
filed its return and the assessment was completed. However, theCITrevised 
the assessment u/s 263 stating that the ITO erred in allowing deduction 
u/s SOM at 60% of the gross dividend. The appeal tiled by (he assessee 
against the order of CIT(A) was dismissed and so also the reference 
application of the assessee rejected. The Hon'ble Court held that a question 
of law did arise out of the order of the Tribunal as to wliethcr Ihc dediicllon 
has to be allowed on gross dividend or on the net dividend. The Tribunal 
was directed to refer the case. 
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(1906) 134 Tumtlon 648 (0«n.) 

IN THE HIGH COURT OF GAUHATI 
(Before Honfole Justice Mr. D.N. Baruah & 

Hon'ble Justice Mr. N.S. Singh) 

I.T. Reference No. 16 of 1993 
CominlMloner of Income-tax 
va. 

India Carbon Limited 

For the y^pellant Hone 

For the Respondent AuK. Saraf 

Decided on : 23-5-1996 

DEPRECIATION — Temple built In factory premises — Held, dlnoe 
temple used bp workers, a part of the business asset — Assesses 
entitled to depreciation. 

Income tax Acl. 1961 — Section 32. 

FACTS A DECISION 

The assessee Is a public limited company. For the A.Y. 1985-86. It claimed 
dcprcclailon of Rs. 1,14.997/- In respect of the temple constructed in the 
factory premises. Ihe Assessing Officer disallowed the same on the ground 
that it was a non-factory building and the temple had nothing to do with 
the business of the assessee. 'Itie Hon'ble Court held that the temple being 
used for the welfare of the staff of the assessee and was having a direct 
link with the business activities of the assessee. Following the Judgment 
In the case of Allas Cycle Ud. vs. C/T reported In 134 ITR 458. the claim 
of the assessee was allowable. The court also followed its own judgment 
in the case of C/T us. Associated Flour Mills Put. Ud. reported in (1996) 
1 GLR 287. 
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(1996) 134 TsntlOB 1 (Trib) 

IN THE INCOME-TAX APPELLATE TRIBUNAL 
AHMEDABAO BENCH ‘A’. 

(Before S/Shrl B.L. Chhibber & 

Phool Singh) 

I.T.A No . 2568/Ahd/1990 
Assessment Year 1988-90 
Assistant Commissioner of Income-tax 

▼s. 

Outch Oil ft AlUed Industries (1949) Pvt. Ltd. 

For the Appellant R. K. Choudhsry 

For the Respondent D. H. Vsdodsrls 

Decided on 27.10.1995 

PROFITS CHARGEABLE TO TAX : Assessee Co. making a provision 
for eleetrleltjr duty during the period relevant to Asstt. Team 
1976-77 to 1979-80 amounting to Rs. 1,60,171/- ft the same was 
allowed as deductions—This amount standing in the name of Eleetrldty 
Board was written back during the year under appeal as the assessee 
being an Industrial Co. was not charged duty at higher rates—Assessee 
claiming It to be a mistaken claim which was allowed by mistake ft 
was not covered by sec. 41(1) — A.O. disaUowlng but C1T(A) accepting 
assessee‘s claim — Held, It was a cessation of liability ft AO was 
Justified la Invoking the provlalons of see. 41(1) — CIT(A)’s order 
reversed ft A.O's finding restored — Appeal allowed . 

Income-tax Act, 1961—Section 41(1). 

PACTS 

The eissessee Co. mas engaged In the purchase A sale of Copra Cake and 
also maniifaclured Bentonite Powder. It made provisions for EUectrlclty duty 
during the previous years relevant to assessment years 1976-77 to 
1979-80of various amounts totalling Rs. 1,60,171/-and these were allowed 
as deductions in the respective assessment years. This amount remained 
outstanding In the account of Guforat Electricity Board and tt was written 
back during the period relevant to assessment year under appeaL The co. 
did not show It as Income on the ground that it was not a remtsslan or 
cessation qf liability, but was a claim wrongly made and allowed and was 
therefore not rxivered by the provisions of section 41(1) of the Act. The AO 
rejected this ctatm A taxed the said amount u/s. 41(1). In appeal the C1T(A) 
accepted the assessee's claim and the revenue JUed an appeal before the 
TiibunaL 
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DECISION 

Ttie Hon'blcTribunal pointed out that the assessee co. did make pro^rtsiona 
aiUircgnlln^ to Ks. 1,60.171/- for the assessment years 1976-77 to 
1979-80 and the same was allowed as deduction by the Assessing Oflicer. 
At the same lime the assessee contested the levy ofElectrlclty duty before 
the Collector ofElectrlci ty Du ty and the latter vide his order dated 29.12.81 
after taking into consideration the contentions made by the assessee Co. 
and the facts and circumstances of the case gave to this Industrial 
undertaking concession m respect of the charges per unit of the electricity 
consumed. As a result the assessee Co. was not required to pay Rs. 
1,60,171/- which It had provided in the books as liability in the asstt. 
years 1976-77 to 1979-80 and elaiiiied deductions which wereduly allowed. 
It was not a ra.se of mistaken payment or calculation as made out. The 
order of the Collector was also not clarillcatory because it was a full fledged 
order passed by him after seeing all the documents produced by the party 
and hearing given in person. Thus there was surely a cessation of liability 
and the A.O. was Jusllflcd in invoking the provision of section 41(1) of 
the Art as also as.sessce Co.'s, liability by its own conduct ceased and 
it was no longer obliged to pay anything to the Collector towards Electricity 
duty. 

Keg.'trdlng the alternative contention of the assessee's counsel that the 
decision of the Collector having been received In 1981, the amount should 
have been assessed In Assessment Year 1982-83. The Hon'ble Tribunal 
observed that such a plea had obviously been raised because assessment 
for 1982-83 lias become time barred, in all fairness the assessee ought 
to havc inade book entires soon aAer the receipt of the order of the Collector 
of Electricity Duty but in case to make such entry in assessment year 
1988-89. The book entries regarding remission of liability having been 
made in the asstt. year under appeal and the assessee having followed 
mercantile system of accounting the Hon'ble Tribunal held that the year 
of assessmeiil of the remission of liability was Ihe year under appeal. 
Accordingly Ihe order of crT(A) wa.s reversed and that of the Assessing 
Officer reslorctl. 

In the result Ihe appeal was allowed. 

Pull text of the Order Is given below: 

ORDER 

(Shri B.L Chhthber. Acoimlant Member) 

The only ground raised in this appeal by the Revenue reads as under:- 

The learned CITIA) erred in law and on facts in directing to delete 
the addition of Rs. 1.60.171/- u/s. 41(1).’ 

2. The assessee is a Private Limited Company engaged in the purchase 
and sale of copra cake and also manufactures Bentonite Powder. The 
assessee company had made a provision for electricity duty during the 
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previous year relevant to asstl. years 1976-77 to 1079-80 as per the details 
given below: 


Accounting Year. 

Assessment Year. 

Amount (Rs.) 

1974-75 ■ 

1976-77 

51.877.44 

1975 76 

1977-78 

55,377.71 

1976-77 

1978-79 

13.195.44 

1977-78 

1979-80 

39.720.80 

1.60,171.39 

2.1. The above provisions were claimed as deductions during the relevant 
assll.years. During the year under appeal, the assessee wrote back the 
amount of Rs. 1,60,171.39 in its books of accounts. In the statement of 
Income, the assessee company placed a note as under:- 

‘Rs. 1,60.171/- being brought forward in the account of Gujarat 
Electricity Board for electricliy duty is wrilten back during the previous 
year relevant to A.Y. 1988-89. The provision was created and allowed 
as deduction in following years: 

Accounting Year 

Assessment Year 

Amount (Rs.) 

1974-75 

1976-77 

55.877.44 

1975-76 

1977-78 

55.377.71 

1976-77 

1978-79 

13.195.44 

1977-78 

1979 80 

39,720.80 

1.60,171.39 


The aforesaid sum of Rs. 1.60,171/- is not Included in total Income 
In the above statement of Income as the same is not taxable in A.Y. 
1988-89. It is submitted that there is neither cessation nor remission 
of liability in view of the fact that subsequent order of Collector of 
Electricity Duty has established that on tlie basis of the facts of the 
case there could not have been additional demand on account of 
difference of rate of electricity duty and therefore, provision u/s. 41(1) 
is not applicable.’ 

2.2. During the course of assessment proceedings the assessee company 
tiled written submissions dated 26-12-1988 (pages 11 to 13 of the paper 
book) before the Assessing Officer. The assessee company pointed out that 
in view of the fact that the assessee company was an Industrial Unit since 
inception and considering that this fact was subsequently accepted by 
the concerned authority, it was clear that the liability never existed. It 
was contended that section 41 was not applicable as there was no remission 
or cessation of liability. The Assessing Officer was not satisQed with the 
submissions made. He noted that during the asstt. years 1076-77 to 
1979-80 the assessee company was allowed electricity expenses as deductions 
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In the compulation of Income. Hence In the subsequent previous year 
ending on 30/9/1987 relevant to the aBstt.year 1988-89, due to the order 
of the Collector of Electricity Duty the assessee obtained remission of the 
liability. He. therefore, held that the assessee's case was covered by the 
provisions of secUon 41(1) and subjected the amount of Ra. 1,60,171.39 
to Income-tax. 

3. In the first appeal, the learned CITfA) accepted the contentions of the 
assessee company and held as under :- 

“ (a) There cannot be either remission or cessation of liability in respect 
of a liability which never existed. Therefore, In view of the fact that 
Electricity Duly was not leviable there can neither be remission nor 
cessation of liability. 

(b) The remission or cessation of liability is one of the two conditions 
for applicability of provision u/s. 41(1). In this case as held In para- 
la) above, there can be neither cessation nor remission of liability. 

(c| In view of (a) and (b) above, the provision of electricity Duly cannot 
be added lo total income of A.Y. 1988-89 u/s. 41(1). The provision 
was on facts of the case wrongly allowed as deduction In earlier years 
and. therefore, it can be withdrawn in the relevant years In which 
deduction was allowed by invoking appropriate provisions for such 
action under the Income-tax Act. 1961.* 

4. Shri K.K. Chaudhary, the learned D.R. submitted that the assessee had 
claimed deductions in respect of electricity duty aggregating to Rs. 1.60,171 
In the asstt. years 1976-77 to 1979-80 and the same was allowed by the 
Assessing Ofllcer. During the year under appeal due to the order of the 
Collector of Electricity Duty, the assessee was under no obligation to pay 
such amount and It clearly amounted to cessation of liability and the 
AssessingOillcer rightly invoked the provisions of section 41(1). In support 
of his contentions he relied upon the following authorities : 

(I) Moiaat Ambaldas vs. CIT (1977) 108 ITR 136 (GuJ) 

(II) K.V. Moosa Koya and Co. vs. FTO (1989) 175 ITR 120 (Ker) 

(III) Baroda Traders Ltd. os. CIT (1966) 57 ITR 490 (Guj) 

(Iv) Banstvara Electric Supply Co. vs. CIT (1986) 160 ITR 127 (Raj) 

(v) Panyain Cemenls and Minerals Industries Lid. us. Addl. C.I.T. (1979) 
117 ITR 770 (AP) 

(vi) Baropham Chemicals Ud. vs. Deputy C.LT. (1995) 51 T.T.J. (Ahd) 
595 

5. Shri Dilip Vadodaria, tfie learned counsel for the assessee submitted 
that section 41(1) applies only in cases of loss, expenditure or trading 
liability incurred by the assessee. In the present case, the assessee has 
always been an industrial company and this fhct has subsequent^ been 
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accepted by the concerned authority. Therefore, the electricity duty leviable 
on a non>lndustrlal company was never a loss, expenditure or trading 
liability incurred by the assessee company. Therefore, section 41(1) has 
no applicability to the (acts of the assessee's case. According to the learned 
counsel, section 41(1) is not meant to charge tax on amount wrongly 
cladmed or allowed as deduction In the earlier year. In support of his 
contentions, he relied upon the Judgment of the Madras Hl^ Court In 
the case of CIT vs. [ndtan Cements Ltd. (1975) 98 ITR 69 (Mad) and the 
decision of the I.T.A.T. Delhi Bench In the case of General Industries 
Corporation us. ITO (33ITO 524) wherein it was held that If an expenditure 
was not deductible under provisions of the Act and had been wrongly 
allowed, provisions of section 41(1) would not apply in respect of that 
amount. 

The learned counsel for the assessee further submitted as under 

‘Under the Income-tax Act, each year Is a separate self contained 
period. Each previous year is a distinct unit of time for the purposes 
of assessment. 

As observed by Lord Russel white delivering the judgment of the Privy 
Council In the case of CIT vs. Chltnavis (6 ITC 453, 457), what are 
chargeable to income-tax are the proOts and gains of a year. Por the 
purpose of computing yearly proRts and gains, each year is a separate, 
selfcontalned period of time. In regard to which prolllB earned or losses 
sustained before Its commencement are Irrelevant.* 

Thus, the deduction wrongly claimed and allowed In the earlier years 
cannot be charged to tax in the subsequent year, particularly when 
section 41(1) does not apply to the facts of the case.' 

Without prejudice to the above contentions, the learned counsel for the 
assessee submitted that as per the provisions of section 41 (1 )(c) the amount 
in question Is deemed to be the profits and gains of business and chargeable 
to Income tax as Income of that previous year In which the assessee has 
obtained the amount In respect of loss or expenditure or has obtained 
the amount in respect of trading liability by way of remission or cessation 
and in the present case, the assessee company has not obtained any 
amount or benefit in the year under apfteal In which It has only written 
back the liability which was not required and which was ‘unnecessarily 
getting carried forward In the books of account’. The clarification by the 
Collector of Electricity Duty that the assessee company is an industrial 
undertaking and hence the higher rale of electricity duly is not leviable 
was also not received during the year but In fact was received In the year 
1981. The learned counsel therefore concluded that the Assessing Officer 
has without enquiring into the facts, merely on the basis of the book entry, 
taxed theamounl In question In the year under appeal, which is not correct. 
On the facts, the amount in question even if deemed to be profits and 
gains u/s. 41(1), cannot be considered as profits and gains of the year 
tinder appeal. 
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6. We have considered the rival submissions and perused the facts on 
record. From the facts of the case as reproduced supra It Is evident that 
the assessee company dtd make provisions aggregating to Rs. 1,60,171.39 
for the asstt. years 1976-77 to 1979-80 and the same amount was allowed 
as deduction by the Assessing OfOcer. At the same time, the assessee 
contested the levy of electricity duty before the Collector of Electricity Duty 
and the Collector of Electricity Duty vide his order dated 29-12-1981 
(placed at page 13-A of the paper book!, after taking Into consideration 
of the contentions made by the assessee company and the facts and 
circumstances of the case, held as under: 

“Electricity duly on the energy consumed by the above Industrial 
undertaking should be levied O 1.6 paisc per unit for the period from 
1-1-69 to 31-3-76 and from 1-4-76 to 11-8-77 9 2 palse per unit and 
from 11-8-77 onwards 9 6 per cent on consumption charges.* 

The order of (he Collector of Electricity Duty Is clear and vide this order 
the Collector has given concession to the assessee company in respect 
of the consumption charges per unit of electricity consumed. As a result 
of this order, the assessee company was not required to pay sums aggregating 
toRs. 1,60,171/- which It had provided In Its books of accounts as liability 
In the asstt. years 1976-77 to 1979-80 and claimed deduction In respect 
thereof and which was allowed by the Assessing Officer In the respective 
asstt. years. It is not a case of mistaken payment or mistake in calculation 
as made out by the learned counsel for the assessee. We do not also 
subscribe to the contention of the learned counsel that the order of the 
Colleclor of Electricity Duly Is ciarlflcatory In nature because It Is a full- 
fledged order passed by him ‘after seeing all the documents produced by 
the parly ami hearing given in person*. The question, therefore, remains 
to be answered is whether or not in such facts and circumstances there 
Is a cessation of liability? In our considered opinion, there Is surely a 
cessation of liability and the Assessing Officer was JusUDed In invoking 
the provisions of section 41(1) of the Act. We are forllfled In taking this 
view by the following Judgments : 

In MoHlal Amabaldas vs. CJT(supra), the Hon'ble Gujarat High Court was 
dealing with a case of refund of saies-tax. The High Court explained the 
provisions of Sec. 41(1) as unden- 

* What has been enacted In section 41(1) is that If a deduction has 
been made in a previous year and the assessee has benefited by such 
deduction In the past, if by chance some amount Is refunded to him 
or comes back to him, the amount so got back should be brought to 
tax. It cannot be contended that section 41(1) is a charging section 
and. therefore, should be strictly constued. The position is now well- 
recognised that It Is only section 3 read with section 4 of the Act of 
1922, and section 4 read with section 5 of the Act of 1961. which 
are the charging sections. The rest of the sections in the respecUve 
Acts constitute the machinery for computation and levying of tax and 
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should be so read as toelTecluate theinlenllon of the legislature, which 
is to make the charge elTecUve and, further, the provisions should be 
so read as to make the machinery of assessment workable. As section 
41 (1) is not a charging section. It has to be construed in such a manner 
so as to make the levy of the lax effective and to make .the machinery 
of assessment workable. Ikrahnandi CmI Co. vs. CIT (1S66) 69 ITK 
488 (Cal) and CIT us. Sorosmott Industrial Syndicate Ltd. (1973) 91 
ITR 501 (PunJ) relied on. 

Under the circumstances, the amounts of Sales-lax collections which 
the assesses firm was bound to show on the credit side when received 
and was entitled to claim as deduction when sales-tax was paid, must 
be treated as deductions which ought to have been made. The words 
at the commencement of section 41(1) 'where an allowance or deduc¬ 
tion has been made in the assessment for any year* should be read 
as “AVhere an allowance or deduction ought to have been made in the 
assessment for any year’ so far as the facts of this case arc concerned 
and. so reading that provision, it must be held that the provisions 
of section 41(1) apply to the facts of this case. It is therefore, clear 
that the first condition regarding the applicability of section 41(1) is 
completely satlsOcd hi this case and the refund of sales lax obtained 
by the assessee as a result of the decision of the Supreme Court is 
clearly an amount obtained In cash or in any other manner falling 
within section 41(1).* 

In K.V. Moosa Koya and Co. vs. CIT (supra), the Covt. of Kerala levied 
administrative surcharge on export of tapioca in exercise of the power 
vested in it under the Kerala Tapioca (Manufacture and Export Control) 
Order, 1966. The assessee collected administrative surcharge on tapioca 
during the accounting periods and the amounts so collected were remitted 
into the Government treasury and were allowed as expenditure in the 
assessments of the relevant years. The said levy of administrative sur¬ 
charge by the Government was challenged by Innumerable dealers in the 
High Court. The levy was annulled and refund of amounts remitted by 
the dealers was ordered by the High Court. The State look the matter in 
appeal before the Supreme Court and the Supreme Court concurred with 
the view of the High Court. The ITO invoked section 41(1) of the Act and 
included the refund obtained by the assessee in its total Income. The matter 
went up to the High Court and the High Court held as under:- 

*Held, that the assessee was absolved of the liability only by the 
decision of the Supreme Court and only then, could the liability be 
said to have ceased. So, the benefit in respect of deductions already 
made in the assessments for the earlier years, by way of cessation 
of the liability arose or accrued to the assessee only when the Supreme 
Court rendered its Judgment on November 7, 1974, and that would 
fall during the assessment year 1975-76. Therefore, the ITO acted 
illegally and without jurisdiction in including (he amount of refund 



8 


TAXATION - TRIBUNAL DECISIONS 


(VoL 184 


received by the assessee in the total income of the aaaessee for the 
assessment year 1974-75.* 

In Bansioora ElecMctty Supply Co. us. ClTfsupra). the aaaessee Qrm carried 
on business of generation and distribution of electricity since 1047 and 
was a licensee of the Goverrunent of Rajasthan. In respect of the period 
upto March 31,1960, the assessee claimed that a sum of Rs. 84,121/- 
was payable by It to the Government as royalty. As no actual payment 
in respect of this amount was made, the assessee made a provision for 
this liability by debiting its proflt and loss account and by making a contra 
credit entry in the royalty reserve account. Subsequently, the Government 
of Rajasthan by Us order dl. 2-2-1962 reduced the amount of royalty 
payable by the assessee to a sum of Rs. 17.976/-. On these facts, the 
Rajasthan High Court held that reduction in the amount of liability l.e. 
royally amounted to cessation of liability and the provisions of section 
41(1) were attracted. The case of llte assessee Is on all fours with the case 
derided by the Rajasthan High Court. 

There is a direct case of remission of electricity charges decided by the 
Hon'ble Andhra Pradesh High Court in the case of Panyam Cements ami 
Minerals Industries Lid, (117 ITK 770) (supra). The assessee, engaged in 
the manufacture of cement, had claimed deduction In respect of electrical 
charges paid by it. Thereafter, the State Government issued an order 
approving the recommendation of the committee constituted it. directing 
that concession should be granted on power tariff in respect of certain 
Industries including the assessee's Industry, which were to be entitled 
to concessional rate of power tariff (ranging between 25 to 50% ) upto 
March 31, 1966 from the date of commencement of production. The 
assessee was granted 20% rebate in respect of Its second plant. In 
accordance with the said scheme, the assessee received a sum of Rs. 
1.54.561/- and Rs. 51,821/- for two years. ReJecUng the plea of the 
assessee that It was a wind fall and not a rebate in tariff, the ITO Included 
the same in the Income of the assessee. The matter travelled upto the 
High Court and the High Court has held as under; 

‘Held, (i) that a perusal of the G.O's Issued by the Government Indicate 
that the sutisldy in respect of power tariff was granted to the assessee 
by the Government as a matter of well defined policy. The assessee 
got the benefit because the screening committee constituted for the 
purposes recommended the assessee for grant of the concession and 
the same was approved by the Govt, by a G.O. Hence, the concession 
granted by the Government In respect of power tariff cannot be said 
to be either a windfall income or a causal or a non-recurring receipt. 
Even assuming that it'is a casual and non-recurring receipt under 
sec. 10(3), Ifsuch a receipt arises from business, then It can be Included 
In the Income of the assessee. The assessee would not have got the 
concessional rate of tariff but for the fact that It was carrying on the 
business of manufacture of cement. Therefore, the rebate in power 



19901 ACIT vs. Outch Oil & Allied Ind. (1949) P. Ltd. (Ahmed.) 9 

charges received by the assessee is exigible to tax as proOto and gains 

of business under se.41(l) of the I.T. Act* 

The case of the assessee before us is on all fours with that decided by 
the Hon’ble Andhra Pradesh High Court. 

In Bart^ham Chemicals Ltd. vs. Dy. CTT (supra) the I.T.A.T. Ahmedabad 
Bench ‘A* to which one of us (the Accountant Member) was a party, was 
dealing with a case of cessation of interest liability. The assessee company 
provided Interest in its accounts from 1976 to 1983 to the tune of Rs. 
22 lacs and was allowed as business deduction. Interest was not paid to 
the lenders. The assessee wrote back the amount to its P&L Account in 
theyear 1984. The Tribunal held that the conduct of the assessee in writing 
back the amount to Its P&L Acdount amounted to admission of cessation 
of liability and accordingly the provisions of section 41(1) were attracted. 
In the case before us one thing very clearly and transparently emerges 
from the facts of this case la that the assessee's liability by its own conduct 
ceased and it was no longer obliged to pay any amount as and towards 
electricity duty to the Collector of Electricity Duty. 

7. Now, we take up the Judgments relied upon by the assessee's counsel 
l.e. the judgments in the cases of CIT vs. Indian Cements Ltd. (supra) and 
General Industrial Corporation (supra). We And that the facts in those 
Judgments are distinguishable from the year ended March 31, 1960, 
depreciation on the basis of the rules in force on that dae was deducted 
from the facts of the case before us. In CiT vs. Indian Cement Ltd. (supra) 
in calculating the remuneration payable to the managing agent of the 
assessee company for the total profits. The amount arrived at on that basis 
was actually paid to the managing agent. However, by a subsequent 
notification issued on September 23, 1960, the rules relating to the 
calculation of depreciation were amended with retrospective elTecl from 
1-4-1960. In the assessment proceedings for the A.Y. 1960-61, the Assessing 
Olllcer took note of the amended rules and held that on the basis of the 
amended rules a higher amount of depreciation will have to be deducted 
from the total profits to arrive at the net profits of for calculating the amount 
of remuneration payable to the managing agents. Accordingly he was of 
the view that a sum of Rs, 73,272/- was paid to the managing agent over 
and above what they were entitled to under the agreement and disallowed 
the same. On appeal, the A.A.C. held that the amount was allowable and 
the Appellate Tribunal also agreed with the view. On a reference, made 
to the High Court at the Instance of the Revenue it was held by the High 
Court that the amount over paid to the managing agent was not an allowable 
deduction u/s. 10(2)(xv) of the Act. It was further held by their Lordships 
of the Madras High Court that section 10(2A) of the I.T.Act. 1922 (which 
corresponds to section 41(1) of the AcL 1961) does not cover a mistaken 
payment or mistake in calculation. As pointed out above, the case of the 
assessee is not that of mistaken payment or a mistaken calculation and 
hence the ratio laid down by the Madras High court Is not applicable to 
the facts of the case before us. 
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The order of the I.T.A.T. Delhi Bench ‘A* In the ca«e of General Industries 
Corporation (supra) has been passed following the Judgment of the Madras 
High Court in the case of CtT vs. Indian Cements Ltd. (supra). 

8. Since the facts of the case before us are distinguishable from the facts 
of the cases decided by the Madras High Court, the order of I.T.A.T. Delhi 
Bench, has no binding effect on us. 

B. Now. we turn to tlie alternative contention of the assessee’s raunsel 

I. e. the year of taxability of the amount of Ks. 1.60,171 /-. The contention 
of the assessce's counsel is that since the decision of the Collector of 
Electricity Duly was received in the year 1081, the amount if at all ought 
to have been assessed in the year 1962-83. We do not find any merit in 
this contention. Such a plea has obviously been raised because assessment 
for AY 1982-83 has become time barred. In all fairness the assessee ought 
to have made the book entries soon after the receipt of the order of the 
Collector ofEleclrlcily Duty but it chose to postpone and made the book 
entries In the accounting year relevant to AY 1988-89. The book entries 
regarding the remission of liability having been made in the asstt.year 
under appeal and the assessee admllledly having followed mercantile 
system of accounting, we hold that the year of assessment of the remission 
of liability Is Ihe year under appeal. We accordingly reject the contention 
of the assessee’s counsel. 

10. In the light of the above discussion, we reverse the findings of the 
CIT(A) and restore those of the Assessing Officer. 

II. In the result, the appeal Is allowed. 


(1996) 134 Taxation 10 (Trlb) 

IN THE INCOME-TAX APPELLATE TRIBUNAL 
•C’ BENCH MADRAS 
(Before Shri G. Chowdhuiy & 

Shrl. M. M. Cherlan ) 

I.T.A. No. 3065/Mds/89 
Assessment Year : 1965-66 
Smt. N. ManonmanI 
▼a. 

The Income-tax Officer 
For the Appellant R. Vljayangbaran 

For the Respondent P.B. Sekbar 

Decided on : , 12-1-1996. 

DOUBLE INCOME TAX REUEP — Asseaaee wliming Sikkim Lottery 
of Ra. 1 lakhs — Sikkim Oovt. dedoetlng tax Rs. 8.088 — A.O. taxing 
this amount after allowing Agent'a Commission 4t Collection charges 
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— DCIT(A) allowing further deduction of Re. 8088 being the tax i»ld 
In Sikkim & rejecting aoeesoee's contention for DIT Relief holding 
that Sikkim not a foreign country but part of India — Aaaeeaee filing 
appeal — Held. 1>C1T(A) eorrect — DIT ReUef not eUowable — Aleo 
income not doubly taxed under the oame tax'law—Appeal dlamlaeed. 

Income-lax Act. 1961 — SecUona 5. 90 & 91. 

Constitulion of India — Clause (k) Article 37 IF. 

PACTS 

In the draw held on 6.12.1984 of the SIkktm State Lottery, the assessee 
received prize money oj Rs. 1 lakh and the Stkklm Oovt. deducted tax of 
Rs. 8,086/ - out oJlire same. The Assessing Officer taxed the amount qf prize 
money qfler allowing agents' conunission and collection charges etc. and 
rejected the claim oJ the assessee for Double Income Tax relief. In the appeal 
the DCTT(A) held that sections 90 & 91 of the Act dealing with DIT Relief 
ivould not apply In this case as during the relevant period Sikkim was a 
Slate In India. The DCIT(A), however, allowed a deduction oflis. 8,088 being 
the tax collected by the SIkktm Covcmrtwnl. The assessee filed a second 
appeal and also raised another objection that no tax was leviable under 
the I. T. Act on the Income in Sikkim during this period when IncomeTax Laws 
were not applicable for as per clause (k) of Article 371 F of the Constitution 
all laws in force in Sikkim before the date of merger continued to be Inforce 
until amended or repealed by competent leplslatfon & this position remained 
till 31-3-89. 

DECISION 

The Hnn'ble Tribunal pointed out (hat Sikkim was admitted as a State 
of the Union of India on 26.4.1975. But the Indian Tax Laws came Into 
force In the Slate of Sikkim later i.e. w.e.f. 1.4.1969. The DCIT(A) had 
taken the view that merely because the l.T. Act had not been made 
applicable to Sikkim, it could not be deemed to be a foreign countiy, during 
the period from 26.4.75 to 1.4.89. This view was correct and there was 
no merit in the contention that Sikkim should be deemed to be a country 
outside India. The Hon'ble Tribunal thus held that the claim of Double 
Income Tax relief was rightly rejected by the DCrr(A). Further the assessee 
had been taxed twice under different laws (and not under the same tax 
law) even though on the same income. Sikkim being a Stale of the Indian 
Union w.e.f. 26.4.75 the income secured or arose to her on €. 12.84 was 
rightly Included In her total income in accordance with clause (li) of sec. 
5(1). Also it would not be proper to challenge before this Tribunal the levy 
of Tax under Indian l.T. Act as being in consistent with the provision of 
Article 371 F(k) as this was not the forum to adjudicate on a constitutional 
issue. The Hon'ble Tribunal thus confirmed the order passed by DCIT (A) 
and dismissed the appeal of the assessee. 

Pull text of the Order is given on next Page: 
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ORDER 

(Shri M.M. Cherian. Accountant Member) 

This appeal has been (Ued by the assessee. Smt. N. Manonmani. against 
the order of the Dy. Commissioner of Income-tax (Appeals), Coimbatore 
for the assessment year 1985-86. 

2. The assessee is an individual assessed to tax for the asst, year 1985- 
86 on the amount she received as prize mon^ on the Sikkim State Lottery 
In the draw held on 6-12-1964. On the prize amount of Rs. 1 lakh the 
Sikkim Government had deducted tax of Rs. 8,088/- and only the balance 
amount was paid to the assessee. In the assessment the Assessing Onicer 
brought to tax the prize amount after allowing deduction for the agent's 
commission, collection charges, etc. Before the Assessing OlDcer the 
assessee claimed Double Income-tax relief with the plea that on the same 
income the Sikkim Government as also the Indian Government had levied 
tax. The claim was not allowed. 

3. In the (Irst appeal, the Dy. CIT (Appeals) held that section 90 and 91 
of the I.T. Act dealing with Double Income-tax Relief would not apply in 
this case as during the relevant period Sikkim was a State in India. The 
appellate authority held that as the Sikkim goverrunent had deducted Rs. 
8,088/- as tax and paid the assessee only the balance amount, thatamount 
only was liable to tax. The result is that in giving effect to the appellate 
order deduction was allowed for the sum of Ks. 8,088/- collected as tax 
by the Sikkim Government. Not satlsned with the relief allowed by the 
first appellate uu thorlty, the assessee has come in the present appeal before 
this Tribunal. 

4. On behalf of the assessee, the learned counsel, Shri Vljayaraghavan, 
Advocate submitted that the D.C. (Appeals) was not correct in holding that 
the assessee was not entitled to get the Double Income-tax Relief on the 
Income which had suffered lax under the Sikkim Tax Laws. The counsel 
stated that in this case the income arose in Sikkim as the money was 
received from the Sikkim Government, even though the lottery ticket was 
purchased In India. It was pointed out that even though Sikkim became 
a Slate In the Indian Union in 1975, the Indian Tax Laws were not made 
there applicable Immediately, but only w.e.f. 1-4-1989 Finance Act, 
1989, Sec. 26. It was submitted that during the period from 1975 to 1989 
though Sikkim was part of India, It was not a territory to which Indian 
Tax Laws extended and in that sense It was to be deemed as a place outside 
India. Referring to section 91 of the I.T. Act, 1961, the learned counsel 
submitted that for the limited purpose of applying Sec. 91, Sikkim should 
be considered as a country outside India for the period prior to 1.4.1989 
and so the assessee Was eligible for the relief in respect of the Income 
which had suffered tax in Sikkim. It was submitted that not only under 
equity but also on a harmonious construction of the provisions of sec. 
26 of Finance Act, 1989 read with sec. 91 of the I.T. Act, the assessee 
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waa entitled to Double Income-tax Relief on the lotteiy Income, which had 
aulTered Tax of Ra. 6,088/• In Sikkim and then with the present assessment 
under the Tax Laws In India. The learned counsel also referred to the 
decision of the Calcutta High Court in the case ot Aryan Banerjee, reported 
in 207 ITR 130. 

5. Apart from claiming Double Income-tax Relief, the counsel raised 
another contention that the assessment in this case was bad In law as 
according to him, no tax was leviable under the Income-tax Act on the 
Income that arose In Sikkim during the period when the Income-tax Laws 
were not applicable. Shrt Vljayaraghavan stated that by clause (k) of Article 
371 P of the Constitution all the laws In force in Sikkim before the date 
of merger continued to be In force until amended or repealled by competent 
legislation and that the Sikkim Laws regarding taxation continued to be 
Inforce during the period (ram 1975 to 1986 even after Sikkim became 
a State In the Indian Union. According to him, levy of lax by the Sikkim 
Government during the period prior to 1989 had the constitutional sanction 
in view of cl.(k) of Article 371 F (vide 207 ITR 130), and so when the 
legislature had permitted the Sikkim Tax Laws to continue during the 
relevant period. It was notJusUllable to levy tax again on the same Income 
under the Indian tax laws. It waa submitted that since Sikkim Tax Laws 
were repealed and Indian Tax Laws were made applicable In that State 
only subsequently from 1-4-89, the legislature had intentionally allowed 
Sikkim Laws to prevail and that was why Indian Tax Laws were not made 
retrospectively applicable. The counsel strongly contended that the 
assessment of the same Income In the hands of the assessee two times 
was not permitted by law. Arguing on the above lines, the learned counsel 
submitted that the income was thus not taxable under the Indian Tax 
Laws, as the same had been taxed under Sikkim Tax Laws, which had 
the sanction of the Constitution, under Article 371F(k). 

6. The Departmental Representative who appeared for the department 
strongly supported the order of the first appellate authority and submitted 
that It was Incorrect to consider Sikkim as a country outside India after 
1975, for the purpose of Double Incometax Relief under sec. 91 of the 
I.T.Act. Simply because I.T. Act had not been made applicable, it cannot 
be said that Sikkim was a foreign country, even after the merger with 
India, the Departmental Representative contended. As regards theassessee's 
argument that the present assessment was not authorised by law. the 
Departmental Representative submitted that It was a constitutional issue, 
not coming under the I.T. Act. 

7. Sec. 91 of the I.T. Act provides that If any person who Is resident In 
India in any previous year, proves that in respect of his income which 
accrued or arose during that previous year outside India, he had paid 
in that country with which there is no agreement under sec. 90 for relief 
or avoidance of Double Taxation, Income-tax by deduction or otherwise 
under the law In force in that country, he shall be entitled to the deduction 
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from the Indlan Income-tax payable by him a sum calculated on the doubly 
taxed income.... 

8. As held by the supreme Court in K.VAL.M. Ramanathan Chettiar vs. 
CIT (88 ITK 169), the object of Section Is that the amount of Income-tax 
paid or amount of tax paid in the foreign country whichever Is lower. Is 
allowed as a reduction from the lax payable under the Act on such doubly 
taxed Income. In order to be able to obtain the relief the assessee must 
show that hls income on which relief is claimed, had accrued or arisen 
in a country outside India with which there is no agreement for avoidable 
of double taxation. The question to be considered is. whether Sikkim was 
a foreign country on 6-12-84 when the Sikkim Stale Lottery draw was 
held and the Income by way of Prlxe money accrued or arose to the assessee. 
Sikkim was admitted as a State to the Union of India on 26-04-1975. But 
the Indian Tax Laws came into force in the Slate of Sikkim later only. 
A notification was issued by the Ministry of Finance on 24-2-1989, whereby 
1st day of April, 1989 was appointed as the date on which the Income- 
tax Act, 1961 shall come into force in the Stale of Sikkim (see 176 ITR 
(ST.) 222). The assessee's contention is that as the Indian Income-tax Act 
came into force In Sikkim w.c.f. 1-4-1969, during the period prior to that 
dale Sikkim should be deemed to be a country outside India for the purpose 
of sec. 91 of the l.T. Act. 1961. The Dy. CIT(A) has taken the view that 
merely because the I.T.Acl has not been made applicable to Sikkim, it 
cannot be deemed to be a foreign country, during the period from 26- 
4-1975 to 1-4-1989. We are not persuaded to take a dllTerent view in the 
matter. There is no merit in the contention that Sikkim should be deemed 
to be a country outside India, even after its merger in the Union of India. 
Income that accrued or arose to Iheassessee in Sikkim cannot be considered 
as income accruing or arising in a country outside India to qualify for 
the double Income-tax relief. The assessee's claim of double Income-tax 
relief has been rightly rejected by the first appellate authority. 

9. Regarding I he plea that the present assessment Is invalid as it has 
resulted In the .same income Ixrtng assessed twice, it is necessary to point 
out that the two assessments are under two different lax laws. Regarding 
the levy of lax under the Sikkim Slate Income-tax, Ihe observation made 
by the Qnlculta High Court in the case of Anjan Banerjee vs. Union of India 
(207 ITR 130) is relevant. It Is reproduced below: 

“.... Moreover, the Manual handed up in court contains a series of 
composite lax laws. It is not something corresponding to the Income- 
tax Act, 1961. Tliere Is a tax under business heading, which is in 
the nature of a turnover lax. The levy is on “gross sale-proceeds of 
previous year of all persons engaged in business'. Thereafter, there 
is a tax on agricultural produce (maze and paddy). There is also tax 
on employees of the Sikkim State under the head 'salary'. Other 
employees of any other employers are not affected by this tax. There 
is also patta tax and also tax on 'principal loans in cash or in kind 
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above Rs. 2,000*. A uniform rote of three per cent of tax has been 
provided in all the aforesaid headings. The held of operation of the 
Silckim SI .'lie Income-tax Manual appears to be quite distinct and 
separate from the Income-tax Act, whicli levies a tax on the 'total 
Income’ of every person to he calculated In the manner laid down In 
the Income-tax Act.* 

It can thus be seen that the assessee has been taxed twice under dllTerent 
laws (and not under the same tax law), even though on the same Income. 
Sec. 5(1) of the l.T. Act provides that the total income of any previous 
year of a person who Is a resident includes all Incomes from whatever 
sources derived which - 

(a) Is received or Is deemed to be received in India in such year by 
or on behalf of such person: or 

(b) accrues or arises or is deemed to accrue or arise to him in India 
during such year; or 

(c) accrues or arises to him outside India during such year. 

The assessee was a resident during the previous year relevant to the asst, 
year 1985-86. In accordance with cl.(b) of sec. 5(1), the total Income In 
her case Includes all Income that accrues or arises or deemed to accrue 
or arise to her In India during the previous year. Sikkim being a State 
of the Indian Union w.e.f. 26-4-75, the Income accrued or arose to her 
on 6-12-84 was rightly Included in her total Income. The contention of 
the learned counsel that in view of Article 371P(k) of the Constitution, 
the levy of lax under the Sikkim Tax l,aws had the approval of the 
Constitution and so, at the same time, there would not have been another 
levy by the Indian Income-tax, and so It was unconstitutional, cannot be 
entertained by this Tribunal. It would not be proper to challenge before 
this Tribunal the levy of tax under the Income-tax Act as being inconsistent 
with the provisions of Article 371F(K). This is not the forum to adjudicate 
on a constitutional issue. 

10. In the above circumstances, the order pxisscd by the D.C. (Appeals) 
in this case for the asst.year 1985-86 is confirmed. The appeal filed by 
the assessee thus fails. 
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(1996) 134 l^atlon 16 (THb) 

IN THE INCOME-TAX APPELLATE TRIBUNAL 
BOMBAY BENCH *D‘ BOMBAY. 

(Before Shrl V. Dongzalhang (Vice President) & 

Shrl M.K. Chalurvedl. Judicial Member) 

I.T.A. No. 1959 / Bom/ 90. 

Assessment year 1987-88 
M/s. Concast (India) Educational Trust 
vs. 

Income-tax Officer 

For the Appellant A. V. 6onde 

For the Respondent K. Balakrlshnaa 

Decided on : 1-12-1995. 

CHARITABLE TRDST — Assesses Educational Trust registered as 
charitable under the Bombay Public Trust Act, u/s. 12A of the IT Act 
A also obtained Exemption certificate u/s. 800 —AO noting Incurring 
of expenditure for Trustees children — Denying exemption u/s. 11 
holding It to be a non-charltable Trust — Assessee contending when 
It was a non charitable trust donations recelred not taxable — CIT(A) 
rejecting assessee's appeal — Held, when assessee accepted status 
of Charitable Trust for availing tax benefits It could not take a different 
stand on breach of provisions of sec. 13 Authorities below justified 
— Appeal of assessee dismissed. 

Income-lax Act. 1961 — Sections 11. 12A and 13. 

PACTS 

Tl\e assessee trust was registered as a Public Charitable Trust with the 
Charity Commissioner under the Bombay Public Trusts Act and also reg¬ 
istered u/s. 12A under the I.T. Act. It also obtained certyicate u/s. BOG 
from the deparlmenl. During the course of assessment proceedings theA.O. 
noticed that large amounts of expenses were Incurred for the benefit erf the 
children of the Trustees . Since the provisions of section 13 of the Act stood 
violated, the A.O. dented exemption u/s. 11 to the Trust and also assessed 
the donations received by It during the year. The A.O. however mentioned 
In tlte order that the trust was not really a charitable trust and the benefit 
was not lo the general public but only to a select - few ... * . The assessee 
contended In appeal that as the A.O. did not allow benefits of sec. 11 the 
donations received ceased to be the Income of the Trust. The CIXCA) held 
that the withdrawal of exemption u/s 11 did not take away the character 
of Income. What the assessee lost was the benefit u/s. 11 and that the 
assessment procedure could not be dflferentfrom that which was prescribed 
under the Act for giving the treatment to the charitable trust. The appeal 
was then dismissed and the assessee filed a second appeal 
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The Honlile Tribunal pointed out that In cases of non fulQlment and / 
or breach of any of the exemption conferring conditions, section 11(3) 
makes the Income exigible to tax. The overriding provisions of section 13 
totally eclipse (he exemption otherwise available u/s. 11. The drcum- 
stances entailing forefelture have been listed In sec. 13 as a result of 
experience or apprehension so that the provisions of section 11 be not 
used as a smoke screen to made proper taxation. Let charily be not used 
as a device to filter money. The assessee's case fell within the mischl^ 
of sec. 13 and the exemption u/s. 11 was denied. For enjoying tax 
concessions the assessee accepted the status of charitable trust. In the 
eventuality of breach , the assessee cx>uld not take a different stand. Tax 
treatment was to be given as per the prescription of law applicable to a 
charitable trust. Looking to this and other aspects, the Honhle Tribunal 
held that there was no warrant or justification for Interference with the 
order of CIT (A). The appeal of the assessee was accordingly dismissed. 

Pull text of the Order Is given below.: 

ORDER 

(M.K. Chaturuedi. Judicial Member) 

This appeal by the assessee is directed against the order of the Commis¬ 
sioner of Income-tax (Appeal)-XIII. Bombay and pertains to the assessment 
year 1987-88. Four grounds taken by the assessee In this appeal project 
the following grievances : 

1. The Assessing Olllcer and CnXA) ought to have held that the Trust 
was not established for charitable purposes. 

2. Without prejudice to Ground No. 1. the Assessing Officer and CIT(A) 
ought to have held that the Trust was not established wholly for 
charitable purposes. 

3. It is submitted that ITAT hold that even though registration under 
the Bombay Public Trusts Act was given and registration under 
Section 12A of the I.T. Act, 1961 was given and exemption under 
section 80G was conferred. If the Trust was not established wholly 
or partly for charitable purposes, then the mere fact that such 
registration was granted would not make the Trust a charitable 
trust. 

4. The donatlons/glfis received by the assessee Trust were not tncome 
In the hands of the assessee trust. 

2. Briefly the facts : 

The assessee trust was created by a Deed of Trust executed by an between 
The Concast (India) Pvt. Ltd.. Settlor and Shri N.K. Nayar, R.M. Prabhu 
and Shri S. Kalyanpur. trustees. This Deed of Trust was sworn, sealed 
and executed on 25th day of March, 1977. The Trust la irrevocaUe. it 
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was registered with the Charity Commissioner under his No. E-9067.on 
23.11.1982. Itwasregistered witA the Comnilss^neroflnoome-t^ Bombay 
City-IV. Bombay under his No. IMS / 15694 dated 22i3.1983. Certificate 
under Section 80G was Issued to the trust on 19.7.1963. It was valid upto 
31.3.1985. Again the validity was extended upto 18.3.1989. This trust 
was created for providing financial assistance to the dependent children 
of the employees of the Settlor or its associated companies and deserving 
students from the tenitoiy of Maharashtra. 

3. Schedule A of the Trust Deed contained the name of initial beneficiaries. 
Clause 5 of the Trust Deed reads as under : 

The Trustees shall hold the Trust Fund upon Trust at their discretion 
to pay to the beneficiaries or any one or more of them to the exclusion 
of others or other in such share and In such manner in all respects 
as the Truslees in their discretion may think fit provided always that 
the Truslees may their discretion postpone the application the i^ole 
or any part of the Trust Fund and receive at any particular time and 
apply the same at a later lime.* 

4. The trust received donations during the year totalling to Rs. 1,85,000 
from the following three sources : 

(0 Concast |U Pvt. Ltd. Rs. 75,000/- 

(11) Conln Engg. Ltd. Rs. 65,000/- 

(lii) IRD Mehanalysls (I) Ltd. Rs. 45,000/- 

Rs. 1,85,000/- 

Certlficates under Section SOG were Issued to the donors. It was found 
that such donations were received in the preceding years also. A.O. made 
enquiries, apropos, the user of the trust fund. It revealed from the records 
that the following expenses were incurred for the benefit of the children 
of the trustees; 


(i) Master Sarosh Nayar 

(ii) Miss Shireen Nayar 

(111) Miss Aradhana R. Prabhu 

(iv) Master Nlhar Kalyanpur 

(v) Miss Koshna Kalyanpur 


Rs. 5,518/- 

Rs. 1,43.265/- 

Rs. 1,950/- 

Rs. 699/- 

Rs. 744/- 


5. Similar expenses were Incurred In earlier years also on these persons. 
A.O. examined the following undersection 131oftheIncome-taxAct. 1961. 

i) Shii Sarosh Nayar, son of Shrl Narinder Nayar 

li) Miss Shireen Nayar - daughter of Shrl Narinder . Nayar. 

itfi Shrl V.K. Kotian - Son of Shri K.B. KoUan, trustee. 

Shrl Narinder Nayar was also a dhector of Concast (0 Pvt. Ltd.« Conln 
Engg. Ltd. and IRD Mechanalyals (India) Ltd. In his statement Mrt Sarosh 
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Nayar stated that he was studying in USA and that he got scholarship 
from Tenner Trust. It was stated that he got assistance from Concast (India) 
Educational Trust, but he was not aware of the mode of piayinent. amount 
of painnent and the manner in which he received the assistance. 

Miss Shireen Nayar stated that she received about 500 pounds per quarter 
firom Concast (India) Educational Trust. She could not tell that the amount 
with exactitude received from the trust. Following beneOciarles were found 
to be relatives of the trustees of the (rust : 


Name of the 
Benenclarles 

Trustees Name 

Relaticmshlp with 
the Trustee. 

Shii Sarosh Nayar 

Shii N.K. Nayar 

Son of the Trustee 

Miss Shireen Nayar 

- do - 

Daughter of the trustee. 

Miss Aradhana R. 

Shrl. R.N. Prabhu 

Daughter of the 

Prabhu 


trustee. 

Shrl P.N. Kotlan 

- do - 

Son of employee of IRD 

Master N(har 

Late Shri Kalyanpur 

Son of Ex-trustee. 

Kalyanpur 



Miss Risgaba 

- do - 

Daughter of 

Kalyanpur 


E^x-trustee. 


7. On this factual backdrop, the A.O. held that the trust was not eligible 
for exemption under section 11 of the Act. It fell within the ken of section 
13(3) of the Act. In coming to this conclusion, the following facts were 
also considered: 

*(a) that the trust is a sham trust, which is merely a medium to divert 
the funds of the respective companies expended in reality as perquisites 
In the hands of the respective employees/direclors for meeting the 
expenses of the children of the employees/directors which would 
otherwise have been taxable perquisites in their respective hands as 
such. 

(b) that the analysis of the total amount disbursed every year by the 
trust shows that the main beneDclarles are the children of the donor 
companies, the amounts donated debiting welfare expenses account 
which is contrary to the provisions of sec. 40A(9) to (ii) allocating the 
amounts of the trust except the relationship of the beneilcUucles to 
the important directors of the companies in whose case It Is obvious 
that ifsuch perquisites had been added they vtould have paid substantialljr 
higher taxes. 

(c) that the assessee trust has clearly violated the provialons of sec.. 
13(l)(c)(ll). 13(2)(g) & 13(3) (cc) (d) & (e) by giving the benefits to the 
Interested persons of the trustees. 
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(d) Further, it is seen that the assessee trust Is not filing the audit 
report as required under sec. 12AoftheI.T. Act, 1961 tn FormNo-.lOB. 
The assessee trust was asked to file Audit Report vide this ofllce letter 
of even number dated 23.11.1989 which was served on them on 
24.1.1989 ghdnga days time to comply. Agkin summon u/s. 131 was 
issued and duly served on the assessee on 3.2.1989 Qxlng attendance 
on 10.2.1989 fnter-alta to file Form No. lOB. The assessee again avoided 
to attend by sending a letter dated 9.2.1989 in tapaL’ 

6. The Commissioner of Income-tak (Appeals) found that the trust funds 
were utilised for the limited benefit of the trustees and other connected 
persons. Funds were received from the associated companies. Coming to 
the tax treatment of donation, it was argued before the CIT (A) that as 
the A.O. did not allow the benefit of section 11. the donation received by 
the trust would cease to be the Income. According to the CITtA) withdrawal 
of exemption under section 11 did not take away the character of Income. 
What the assessee lost was the benefit under section 11. The assessment 
procedure in the case of the assessee cannot be dllTerent from that which 
is prescribed under the Act, for giving tax treatment to the charitable trust. 

9. Shrl A.V. Sonde, the learned counsel for the assessee appear^ before 
us. Our attention was Invited on para-10 of the pssessment order which 
reads as under: 

*10. In I he circumstances, the only conclusion is to hold that the trust 
is not really a charitable trust and benefit is not to the general public 
but only to a select few persons who happened to be closely connected 
with the employees/directors of the companies.* 

It was stated that A.O. has given a categorical finding that assessee trust 
Is not a charitable trust. Therefore, law applicable to the charitable trust 
cannot be Invoked. 

10. Our attention was Invited on the prescription of section 2(24)(ila) of 
the Act. It reads as under : 

*2(24) ‘Income’ includes- 
(I) profits and gains; 

(U) dividend; 

(ila) Voluntary contributions received by a trust created wholly or partly 
for charitable or rellgiaus purposes or by an institution established 
Wholly or partly for such purposes or by an association or institution 
referred to in clause'(21) or clause(23). or a fund or trust or 
Institution referred to sub-clause (Iv) or sub-clause (v) of clause (23C) 
to section 10. • 

Bxptanailcm - For the purpose of this sub-clause ‘trust* indudes any 
other legal obligation.* 

He further referred to section 12. whldi is reproduced here as unden 
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*12. Any voliuntaiy cxantrlbutlon received by a trust created t^iolly for 
chart tabic or religious purposes or by an institution established vdioUy 
for such purposes (not iMing contributions made with a specific 
direcLon (hat (hey shall form part of the csorpus of the trust or 
institution) shall for the purposes of sec. 11 be deemed to be Income 
derived from property held under trust wholly for charitable or religious 
purposes and the provisions of that section and section 13 shall apply 
accordingly.* 

It was contended that prescription of the aforesaid sections cannbt be 
applied in the case of the assessee trust as it was held to be not really 
charitable trust vide para 10 of the assessment order. 

11. It was further submitted that the trust cannot betreated as a charitable 
trust for giving tax treatment Just because registration as contemplated 
under section 12A was given or that Charity Commissioner conferred the 
status of charitable trust and the continuance of section 80G benefit was 
extended to the assessee trust. 

The language of section 2(24)(iia) is abundentiy clear. There is no ambiguity 
in section 12. These sections are not relevant bi the present case because 
the trust was found not to be a public chaiiUble trust. 

12. In order to buttress the argument put forward, Id. Counsel, relied on 
the following: 

1. Mercantile Bank of India (Agency) Ltd, in re ; 10 ITR 512; 

2. J.K. Hosiery Factory vs. CIT (81 ITR 557) (All.) 

3. Trustees of Gordhandas Conlndrom Family Charily Trust vs. CIT (88 

ITR 47) (SC). 

13. Coming to the second ground, the learned counsel for the assessee 
submitted that the A.O. ought to have held that the trust was not established 
wholly for charitable purposes. It was argued that where the trustees had 
discretion under the Trust Deed to use the Income of trust on object other 
than charitable, the trust property cannot be construed to be held wholly 
for religious or charitable purposes. For this preposition id. Counsel relied 
on the following: 

ID Yogirqf CkarUy Trust os! CIT (103 ITR 777) (SC) 

(2) CIT vs. Shrt Agastyar Trust (149 ITO 609) (Mad). 

(3) Madras Kirana Merchants Association vs. CIT (111 ITR 156) (Mad). 

14. Shri Sonde, further contended that section 12A does not contemplate 
the requirement of passing an order. It only presertbes for making an 
application for registration before the Commissioner. In as much as, the 
err does not pass the order for registration. It is open for the A.O. to examine 
the nature of the trust It is well within his power to say that whether 
the trust is a charitable trust or not. Once the decision is taken that the 
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trust is not charitable, the aaaessment procedure should follow the 
consequences. Assessment should not be done in aceordance with the rules 
set out for making the assessment of a charitable trust Accordingly, the 
donation received by the trust cannot be treated as Income for the year 
under consideration. ' 

15. Shrt K. Balakiishxuui, learned Departmental representative appeared 
before us. Our attention was Invited on the various provisions of the Trust 
Deed. It was vehemently contended that the amount of donation received 
is clearly exigible to tax. The mere fact that In the particular assessment 
year, the benefit of section 11 was not given to the asseasee is not enough 
to ignore the status and as such, to provide a dUTerent tax treatment 
It only shows that in that particular year, assessee came within the sweep 
of section 13 which in effect, debars the assessee from taking advantage 
to section 11. 

The remark of the A.O. that assessee is not a charitable trust was in 
that context only. Its meaning cannot be alongated ai^ further. Reading 
the order as a whole transpires that this remark was rendered in the context 
of the allowability of benefit under section 11. In the eventuality of 
infringement of the set norms, the availability of benefit under section 
11 may be denied. Conditions contained under section 13 purport to 
restrict the benefit. The status and diaracter do not get altered. 

16. In order to get reglotraUon assessee is required to make application 
under section 12A(a) of the Act. On the basis of such application, reg> 
Istratlon Is granted. Once the registration is granted, it is a sufilclent proof 
of the fact Uial the trust is created or established for charitable or rellgiouB 
proposes . In such a case. A.O. is not empowered to come to a diflerent 
finding. A.O. is enllUcd only to forfeit the exemption available to the trust 
for non-fulfilment of any staluloiy requirement and/or contravention of 
any other provialons of the law. 

17. The definition of Income in section 2(24) of the I.T. Act. provide that 
voluntary contribution received by charitable or religious trust regardless 
of whether such trust on institution has been created or established wholly 
or partly for the charitable or religious proposes will be regarded as Income 
for the purposes of Income-tax Act. The income from voluntary contri¬ 
butions may or may not enjoy the exemption. Conditions of exemption 
depends on the term set out in Sections 11. 12. 12A and 13. The mere 
fact that In any particular year, case of a trust falls within the mischief 
of sec. 13. is not a condition aliunde to adiich it can be said that the 
Income of the trust shall not be computed in accordance with the procedure 
applicable for charitaMe trust 

18. We have heard the rival submissions in the light of the material placed 
before us and the precedents relied uporu Charily Commissioner accorded 
the status of charitable trust to the assessee. C.I.T. granted 12A rqgia- 
tratkm. Not only that the benefit of section 80G was ailso extended to the 
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aaaeaaee truat The application waa made to the CIT In coaaonance artth 
the requirement of aectton 12A read with Rule 17A. Form lOA waa filed. 
On the baala of application, regtstratton was granted. A.O. la required to 
examine that whether the trust canted out the objects In proper manner 
or not It was found that the objects adiich were activated fell within the 
mischief of section 13. A.O, therefore, declined to give the benefit of section 
11 to the assessee aiid the assessment was completed by following the 
procedure set out for giving tax treatment to the charitable trust 

10. From times immemorial. private phllanthrophy In our countiy. has 
been playing a very special and prominent role In enriching our cultural 
heritage and hi catering to the educational, medical sodo economic and 
religious needs of our countrymen. In so doing. It has supplemented the 
work of a welfare State; In turn the State has on Its part recognised this 
contribution by giving generous tax concessions to the charitable Insti¬ 
tutions. 

The liberal tax concessions provided by the State for the cause of charity 
have, however, been found at times to be abused with impunity and utilised 
for fulfilling personal ends. The profile of fiscal Jurisprudence tempted the 
human Ingenuity to defile the cause of charity. 

Now, since the tax concessions afibrded to these institutions involve a 
sacrifice of public revenue. It becomes Imperative to ensure that tax 
concessions are not abused, and that they are enjoyed only by those 
charitable Institutions which actually deserve them. The subject of charity 
requires vigflence of law which, while allowing liberal Interpretation, 
watches to see that the object of charity is not defeated and the perpetual 
spring of nectar Is not, because of the too strict laws or their too rigid 
Interpretation, dried up Into empty sands. 

20. In cases of yion-fuiniment and/or breach of any of the exemption 
conferring conditions, section 11(3) broadly makes the Income exigible to 
tax. deeming it to be the income of the year in which the non fulfilment 
occurs or breach made. 

The overriding provisions or section 13 totally eclipse the exemption 
otherwise available under section 11. The circumstances entailing for¬ 
feiture have been listed in section 13 as a result of experience or appre¬ 
hension so that the provisions of section 11 may not be used as a smoke- 
sereen to evade proper taxation. Let charity be not used as a device to 
filter money. 

21. The case of the assessee fell within the mischief of section 13. 
Exemption under section 11. was therefore, denied. Precedents relied upon 
deal with a difierent type of situation. These are not of much help in the 
matter. For enjoying tax concesalona. asaessee accepted the statua of 
charitable trust. In the eventuality of breach, assessee cannot take a 
dlfleient stand. Tax treatment ts to be given as per the prescription of 
law applicable to charitable trust We . therelbre. looking to this and to 
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other aspects mentioned In the Impugned order, find no warrant or 
JusUflcatlon for Interference with the order of the Commissioner of Income- 
tax (Appeals.). Accordingly, we uphold the same. 

22. In the result, appeal of the assessee stands dismissed. 


(1996) 134 Taxatloa 34 (THb) 

IN THE INCOME-TAX APPELLATE TRIBUNAL BOMBAY 
BENCH ‘B* BOMBAY. 

(Before the Vice President Shrl V. Oongzathang tt 
Shri K.C. Singhal) 

I.T.A No. 6262/Bom/1984. 

Assessment Year 1901-92 
Nathanl Steels Ltd. 

▼s. 

Oy. (Commissioner of Income-tax 
For the Appellant B.K. Khate 9 M.P. Mahi^ani 

For the Respondent Karan Singh 

Decided an : 15- 11-1905. 

DEDUCTIONS (1) Lease rent of Rs. 6,06.026/- for hiring of Plant 
and machinery for hnslness disallowed n/s 30 held allowable a/s 37(11) 
Issue re-dlaallowaaoe of Value of gifted Items like Jewellery, watches, 
cameras, sarees etc. set aside to determine the nature of expenditure 
and Its allowability — (111) CIT(A) Hading on dlsallowaaoe of expen¬ 
diture out of Entertainment confirmed — (Ir) Subscriptions to club 
held allowable — (▼) Issue regarding oompatatloa of dadaotloa 
u/s 80 HHC set aside for recompatatloa of deduotloa after excluding 
the Indenting commission from the profits as well as from the turn 
over. 

DEPRECIATION — (a) In the absence of electric connection la the 
unit plant It machineries held not used and net entitled to depre¬ 
ciation — (b) when machineries Installed In the building for business, 
the building held to hase been used for b u s i ne s s It entitled to depreciatio n 
— (o) When machinery not ready for use at any moment It cannot 
also be said to have been paaslTOly used — (d) The concept of blook 
of assets Introduced w.e.f. 1.4.1988 also did not taka away the 
requirement of actual user of plant It machinery for allowance of 
depredation—H owotct the Hon*bla V.P. held that under new schem^ 
actual user not necessary but as the ee. was stlU la the process of 
acquiring assets — Depreciation not allowed. 

Income-tax Act 1961 — Secs. 30, 32, 37, 43(6), 50 and 80HHC. < i 

TACTS 

Thedsaeseeeuxa engaged tithebusineaeqfmanttfacttirtngUartnecontainiire. 
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To expand Us business the assessee estobttehed Us ffnd Unit called ‘MCD- 
IT*. During the year the construction of buOdtng was almost compile and 
machineries for MCD-U had also been purchased and Installed in the said 
budding. The assessee claimed depreciation<ffRs. 16.05 lakhs on budding 
and Rs. 110.74 lakhs on machineries. The AO disallowed these claims on 
the ground that the building as well as the machineries had not been used 
in as much as the actual production started on 10. J1 . J&9J when the untt 
was inauguarated by the assessee. He also noted that the assessee had 
incurred a substantial amount qf Rs. 4,13 crores In the subsequent year 
on modification and addition of plant and machineries Installed in the said 
untt and that the plant and machinery was Incapable of being used for 
productions as on 31.3.91. The AO also dtscdtowed lease rent of plant & 
machinery token on lease as machinery was not used and CTT(A) held that 
ft was not allowable u/a. 30 of the Act Other addition was 2187381- on 
A/c. of presentation of Jewellery . watches, sliver Items, Calculators 
Cameras Sareea etc. The AO disallowed out qf this Rs. lakh under rule 
6B while CirfA) directed to disallow whole qf the claim qf Rs. 2,87381-. 
Further assessee claimed 25% ofexpendUure on entertainment to be excluded 
for the purposes of computation of disallowance u/s. 37(2A) while It was 
restricted to 20% subscription to clubs were also dfsaliowed. For the purpose 
qf allowing deduction u/s. 80 HHC the AO also included In the turn over 
indenting commission of Rs. 31.96 lakhs and padctng material Rs. 17.68 
UMts. All these additions and disallowances were challenged tn appeol but 
the C1T(A) confirmed the AO's order and the assessee filed a second appeal 

DECISION 


(Sh. K.C. Sii^hal} 

The Hon'ble Trtbunal observed that in the unit No. 2 electrical installation 
were not used as no depreciation had been claimed on the same. The 
assessee Called U> produce electricity bills of the unit. As such there was 
no need to look Into the clrcumslanUal evidence wdien the assessee could 
have produced the direct evidence. In view of these facts the Hon'ble 
Tribunal held that the plant and machineries in this unit were not used 
during the year and depredation rightly disallowed. Regarding the 
depreciation on building it was pointed out that the Installation of plant 
ft machlnexy was the purpose of the business. Therefore the building could 
be said to have been utilised for the purposes of business. The Hon’ble 
Tribunal accordingly directed the allowance of depredation on the same. 
In regard to the asseasees contention of passive use of the machinery the 
Hon’ble Tribunal held that the machlneiy could be said to have been 
pusively used only when it was kept ready for use at any moment. Since 
it was not. there could not have been evert passive user of the plant uk) 
machineries. The assessee's lost contention that after an amendment in 
aec. 32 w.e.f. 1.4.86 the actual user was not necessaiy was also njef^ted 
holding that the concept of block of assets did not alter the requirement 
of actual uw of the assets as there was no amendment to the main 
provision of sec. 32(1). 
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Tbe lease rent of Rs. 6.97 lakhs in respect of plant and machinery taken 
on lease was held to be not cove r e d by the provisions ftf sec. 30 and that 
the assesses was entitled to the deduction for tbe lease rent u/s. 37 of 
the Act. Regarding the disallowance of Rs. 2.19 lakhs dlsidlowed on 
a/c. of gills etc. the KoriTtle Tribunal noted that the list of costfy Items 
gt/ted Uke Jewelleiy, watches, silvery Items A sarees etc. was not filed 
before the A.O. This issue was accordingly set SBi(fo to determine the nature 
of the expenditure ft its allowability. 

Out of the Entertainment expenditure the Hon'ble Tributuil upheld the 
finding of the authorities below that 20% of such expenditure related to 
the employees of the co. It however held that subscriptions to clubs would 
be an allowable expenditure. 

The issue regarding deduction u/s. 80HHC was set aside fay the HonTile 
Tribunal to fae recomputed after excluding the Indenting commission from 
the proftts as well as from the turnover of the assessee co. The appeal 
of the assessee allowed partly. 

(As per the Hon’ble Vice President) 

The eftect of all the amendments w.e.f. 1.4.1988 was that when a running 
concern expanded or Installed new plant and machinery there was no need 
for separate computation of depreciation as also separate computation 
In case of sale or demolition of such asstft. The individual working of 
machinery was not necessitated as the new asset foiling within the block 
would get added to the WDU. The efiect was that under the new system 
even when ail the assets of the block were sold If the block had a positive 
balance depreciation continued to be allowable even If the asset was no 
more In existence. Likewise if only some assets forming part of a block 
were sold ft if the sale proceeds of these assets wiped out the entire value 
of the block no depreciation would be available even thou^ some assets 
of the block continued to be used for business. Therefore the new scheme 
did not require the use of Individual assets for grant of depreciation. 
However, as per the rates in the Balance sheet ft P ft L A/c. it was seen 
that expenses incurred In r/o MCO (new project) Uke interest ft loan 
expenses including salaries ft wages have been capltaUxed. When the 
revenue expenses Incurred for the project were still capitalized It could 
not be said that the plant ft machineries were set up and were put into 
use. In other words process of acquisition of the new assets was atill In 
progress and It could not also be said that the assessee had aoqufoed the 
new assets to be entitled to depre^tlon. Thus the claim of depreclathm 
was also held to be not allowable on ITant ft Machlnwles but on dlffiermt 
grounds. 

VoU text of the Ofd«r Is given below i 

osom 

(K.C. Singhal (JM) ) 

This Is an appeal against the order of the CIT (Al-XUl, Bombiqr, pertaining 
to assessment year 1991-92. 
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8. Hie first ground of appeal relates to disallowance of depreciation of 
Rs. 16,05,236/- on bui l dings and Rs. 1,10,73,538/-on plantandmadiineries 
Installed In Marine Container Division No. 11. Assessee is engaged in the 
business of manulacturlng marine containers fw the last several years. 
In order to expand its business, a s sessee decided to establish its sectmd 
unit, herelnalter called ‘MCD-II*. During the year under appeal the 
oonstrucUon of the building was almost complete. Assessee had also 
purchased machinerlea for Its MCD-II unit which were also installed in 
the afmesald building. It claimed d^reclatlon of Rs. 16,05.236/- on the 
building and Rs. 1,10,73,533/- on the plant and machineries beion^ig 
to this unit The AO rejected the claim of the assessee on the ground that 
the building as well as the plant and machineries had not been used 
inasmuch as the actual production of marine containers started on 10/ 
11/01 when the unit was inaugurated by the assessee. The submission 
of the assessee that each machinery was subjected to test and trial run 
and, therefore, depreciation should be allowed on that basis was also 
rejected by the AO. He observed in his order that the assessee had Incurred 
a substantial amount of Rs. 4.13 crores on modifications and addltioits 
in the subsequent year in respect of plant and machineries Installed in 
the second division which, accordingly to him. Indicated that plant uid 
machineries ss on 31-3-01 were In capable of being used for production. 
On appeal, the CnXA) specifically asked the assessee to produce the 
evidence to show In vdiat manner the building as well as the plant and 
machineries were used for the purpose of the business. Inspite of this 
request, assessee did not produce any evidence in this regard. Hence, after 
taking into consideration the factual aspects, he upheld the order of the 
AOon this issue. Aggrieved by this order, assessee has preferred this appeal 
before the Tribunal. 

3. The learned counsel for the assesses Mr. Khare has raised various 
contentions, viz., (i) that the CIT(A) was not Justified in holding that the 
building as well as the plant and machineries had not been used during 
the year under appeal by the assessee. 

(II) That even assuming that such assets were not used by the assessee, 
it was entitled to depreciation Inasmuch as, there was a passive use of 
the plant and machineries, (ill) As far as the building is concerned, the 
installation of plant and machineries itself shows that the building was 
used for the purpose of business. (Iv) That after the amendment w.e.L 
1/4/1988 by the Taxation Laws (Amendment and Miscellaneous Provi¬ 
sions) Act 1986. in sec. 32 by introducing the concept of block of assets, 
the condition of user Is not necessary for claiming the deprer^atkm. In 
respect to the first contention it was submitted by him that, liifact. the 
plant and machineries were used for the purpose of manufisqturing of 
various component required for the final product l.e. marine oontadnera- 
He admitted before us that final product was produced in the second 
division only in November 1991, but the assessee had been p i an u faciuring 
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the components In the second unit. Though, he could not produce direct 
material or evidence for the user of the machineries, yet, he drew our 
attention to various audited statement of accounts. In order to. show that 
production during the year had been Increased from 4706 numbers to 
8438 numbers. He also pointed out that there was Increase in the expenditures 
on account of salaries and wages as well as power and fuel and other 
expenses. According to him, these facts show that the assessee had used 
the plant and machineries otherwise it would not have been able to Increase 
such production. Regarding the second contention It was urged by him 
that the fact that plant and machineries were tested on trial basts Is not 
In dispute as is apparent from the order of the CITtA) at page-2. It was 
submitted by him that plant and machineries were ready for its use and. 
therefore, asssessee is entitled to depreciation. He relied on the dectsions 
of the Calcutta High Court reported as 158 ITR 524 and the decision of 
the Bombay High Court reported as 78 ITR 613. Regarding the third 
contention It was submitted by him that building is used for the purpose 
of the business which Includes installation of plant and machineries. Once 
the plant and machineries are installed, the building la said to be used 
for the purpose of the business an^. therefore, assessee Is entitled to the 
depreciation. In support of his contention, be relied upon the decision 
of the Gujarat High Court reported as 79 Taxman 112. Regarding the last 
contention his submission is that after the amendment w.e.f. 1/4/68. a 
new concept has been Introduced. According to him, the depredation is 
to be allowed on plant and machineries forming part of block of assets 
on its written down value and. therefore, the actual user of the machlneiy 
Is not necessaiy. He referred to be definition dause-11 of sec. 2 and the 
provisions of sec. 43(6)(C). His submission Is that once the plant and 
machineries form part of the block of assets, the AO is bound to allow 
the depreciation allowance. In support of his contention he relied upon 
the circular of the Board dated 23/9/86 No. 469. 

4. On the other hand, the learned Departmental Representative Mr. Karan 
Singh, strongly objected to the contentions of the assessee. In respect of 
the first contention, he submitted that there was no nuterlal before the 
AO, on the basis of which It could be said that the plant and machineries 
installed by the assessee were used by it for the purpose of the business. 
According to him, the burden was on the assessee to prove the user of 
the building as welt as the plant and machineries. He further submitted 
that the counsel for the assessee Is wrong in submitting that Uiert was 
no dispute regarding the test and trial of the plant and machineries. He 
drew our attention to para 3.3. of the CITY'S order at pag^S to show 
that the cntAI has also spefclllcaily requested the assessee to produce 
the evidence regarding user of the asset Insplte of this specific request 
the assessee had not projluced any material or evidence before the CJTtA)^ 
regarding the user of the plant and machineries and building. He submltted- 
that {he actual production started in the subsequent year, Le.. in the ipqnth 
of November, 1991. when the Inauguration of the unit took place. Regarding 
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the aeoond contention hla aubmlaaton waa that even aaaeaaee haa not been 
able to prove the paastve user of the plant and machlnerlea. According 
to him, pasalve use can be said when the plant and machineries are ready 
for use but are not used on account of want of order etc,. On the other 
band, he drew our attention to the fact that the assessee had spent a 
spbstantfol amount on modlficattons of the plant and machineries in the 
subsequent year, which clearly showed that the plant and machineries 
installed during the year under appeal were not ready for production. 
Therelbre, according to him, even there was no passive use of the plant 
and machineries. Regarding the third contention, he submitted that some 
additions had been made In the subsequent year and, therefore. It cannht 
be said that the building was completed during the year. Hence, according 
to him, depredation was not allowable. Regarding the last contention of 
the assessee tt was submitted by him that even after the amendment w.e.f. 
1/4/1888, the Legislature haa not taken away the conditions In respect 
to user of the plant and machineries and, therefore, even alter the amendment 
assessee has to prove the user of the machineries. The concept of block 
of assets Is only for computing the depreciation allowance. In support of 
his contentions, the learned Departmental Representative relied upon the 
recent decision of the Bombay High Court In the case of B. Ualanl A Co. 
214 TTR 192 and the Gujarat High Court li. the case of Suhrttt Gdgy Ltd. 
133 ITR 684. 

5. Both the parties have been heard at length. The material placed before 
us has been considered carefully. The perusal of sec. 32(1) clearly shows 
that assessee must satisfy two conditions, vie., (1) that it is the owner of 
the assets and (11) such assets are used for the purpose of the buslneso 
or profession. These two conditions are sine qua non for clalmlrig depre¬ 
ciation u/a. 32. If any authority Is required, reference can be made to 
the Judgment of the Supreme Court in the case of Liquidators of Pursa 
Ud. vs. CfT 25 ITR 265. That clearly shows that user of the plant and 
machineries must be there In order to claim the depreciation. Same view 
has been taken by the Gujarat High Court In the case of CTT vs. Suhiitt 
Ceigy Ltd, 133 ITR 664. So, the question before us whether on the basis 
of the material or evidence on record, can It be said that the plant and 
machineries installed by the assessee during the year under appeal were 
used by it for the purpose of its business. After considering the material, 
to which our attention waa drawn, we are unable to hold that plant cuid 
machineries Installed In MCD-Il unit were used by the assessee during 
the year under appeal as there li no direct material or evidence available 
to this elTect. In the course of hearing, the, Bench spectncaliy asked to 
fimiish any evidence from which tt can readily be inferred that plant and 
mechlnerles were used. But, assessee was not able to furnish any direct 
material or evidence In this regard. The Bench queried whether assessee 
would be able to furnish electricity bills in respect of the second unit, 
in i^ponse to which the learned counsel for the assessee eaqjtressed his 
Inability. It Is ah admitted postuon by the parties that a separate electrical 
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connection wae Muictloned Cor Uite second unit If the a e e ce see had used 
the plant and machlnertea then It must have been aUe to produce the 
electricity bills ahoartng the consumption of electricity units. He could not 
also produce any production register for this unit Even it was not known 
which of the employees were employed for the purpose of manufacturing 
In this second unit It Is also pertinent to note that aseesaee had made 
written submissions before the AO which appeared at pages-2.3 and 4 
of the assessment order. Perusal of these submissions Indicate that 
electrlcfd installationa In the second unit were not used and, therefore, 
assessee had not claimed the depredatkm In respect of such electrical 
Installations. For this reference may be made to page-3 of the aaoeaament 
order. This clearly shows that tnachlnerlea In the second unit were not 
used at all. In the absence of any electric connection, it was not possible 
to use the plant and machineries. During the course of hearing our 
attention was invited to some circumstantial evidence, like Increase In 
the electrical consumption and production of the finished product, l.e., 
the marine containers. The drcumstantlal evidence can -be looked into 
only when direct evidence cannot be fiimlshed at all. The electric bills 
showing the electric consumption are the direct evidence by i^lch the 
user of machineries could very well be proved by the assessee. But non- 
fumlshing of the same, Insplte of our spectflc request, lead to an only 
Inference that plant and machineries In the second unit were not utilised. 
The increase In the electric consumption as well as the production might 
have been possible In the first unit Itself by using the machineries on 
extra shift basis or by putting more time on such machineries. The 
circumstantial evidence in this case Is not sulllcient to prove the user. 
Hence, we conftnn the finding of the CIT(A) regarding the plant and 
machineries. The flrst connection of the assessee, therefore, falls. 

6. As far as the user of building Is concerned. It Is an admitted fact that 
plant and machineries were Installed during the year in the building 
premises of the second unit. Installation of the machineiy is the purpose 
of the business and, therefore. It can be said that the building was utfllsed 
for the purpose of the business once the plan t and machineries are Installed 
therein. No further evidence is required for this purpose. The lower 
authorities had not given any speclQc reasons for disallowing the claim 
of the assessee regarding depreciation on building. We, therefore, accept 
this contention of the assessee and modify the order of the ClTtA). The 
AO la directed to grant the depreciation on the cost of the building. 

7, The other contention of the assessee relating to passive use of plant 
and nuichlnertes cannat idao be accepted on the basts of materUd or 
evidence on record. The counsel for the assessee argued before ua on ^e 
assumption that The lower authorities had not disputed the teet and trial 
nm of the plant and machineries. This assumption of the learned ootinsd 
for the a s s es see , in our opinion, is not correct Mr. Khsre had InvlM pur 
attentien to page-2 of the CTTtAl’s order in support of such aseuihplion 
- «>M<inaallv to the fettowfaig seiitence: 



19061 


Nallianl Steda Ltd. vs. DCIT (Bom.) 


81 


TTie AO therefore came to the conclualon that only teat and trial of 
the plant and machineiy haa taken place and the plant haa not gotfe 
Into actual production.* 

Tlieae obaervaUona have been made by the CIT(A) with reference to the 
obaervationa of the AO at pagea -3 8 3 of the order. On the baala of pagea- 
3,3 and 4 of the order pf aaaeaament. It ahowa that the AO haa reproduced 
the aubmlasknw of the aaaeaaee made before him. 

Therefore, whatever la started In these pages cannot be understood as 
obwervatlona' of the AO. Inlact, this was the submission of the aaaeaaee 
made before the AO. Page-4 of the assessment order refers to the sub- 
missions of the aaa ea aee to the effect that aa and when assembling and 
Installation activity of each item or group of items of plant and machineries 
was completed It was tested and subjected to trial work. Since, these were 
the submissions of the aasesaee and not the observations of the AO. the 
learned counsel for the assessee had wrongly proceeded on this assump¬ 
tion. Infact, the only finding of the AO Is that no actual production has 
taken place In the second unit during this year and It has been further 
found by him that actual production actually commenced In the month 
ofNovember, 1991. Regarding the test and trial, the AO on the other hand, 
has doubted the submission of the assessee fay observing at page-6 to 
the effect that the plant and machineries might have been tested and 
subjected to trial run. But there is no clear finding on' this aspect. On 
the other hand, we have given a finding in the earlier paragraphs that 
electric installations had not been used by the assessee as admitted by 
the assessee in his submissions before the AO and, therefore. It cannot 
be said that even plant and machineries were tested or were subjected 
to trial. On these facts. It cannot be said that plant and machineries were 
ready for production. The decision of the Calcutta High Court in the case 
of Ktmorta General Dealers Pvt. Ltd. 169 ITR 524, relied upon fay the 
assessee does not help the case of the assessee. In that case, the question 
was whether a business unit has been set up by the assessee for the 
purpose of claiming the depredation. Their Lordships had held that rvhere 
a unit has been set up. which Is ready to commence production, then 
the assessee will be entitled to claim deduction of an expenditure and 
the same cannot be disallowed on the ground that It had been Incurred 
prior to commencement of actual business of oommerdal production. In 
the present case, the Issue bdbre us is not 'whether the assessee has set 
up a unit or not. Even otherwise, on the facts of the case the machineries 
installed by the assessee cannot be said to be ready lor production keeping 
In view the substantial modification in the plant and machineries hi the 
subsequent year amounting in crores. The time lag between the tnstallatkm 
and the actual production also indicates that the machineries were not 
ready for use during the year under appeal. The other decision relied upon 
by the learned counsel for the a ss es s ee In the case of Whittle Anderson 
Ltd. vs. err 79 ITR 613 (Bom.) also does not advance the case of the 



TAXATION - TRIBUNAL CeCI^CWS 


nroL134 


aa 

assesBce. Therein their Lordships had held that the word ‘used* in sec. 
10(2) (vil) of the 1922 Act should be understood In wider sense so as to 
embrace passive as well as active use and the machineiy can be scUd to 
be passively used when it ts kept ready for use at any momenL Since 
we have already held that plant and machineries were not ready for 
production by the end of the year, it cannot be said that there was even 
passive user of the plant and machineries. Therefore, this contention of 
the assessee also fails. 

8. The last contention of the assessee that actual user is not required 
after an amendment in sec. 32 w.e.f. 1/4/1088, cannot also be accepted 
for the reasons that the Legislature has not taken away the requirement 
of the user of the plant and machineiy from the provisions of sub-sec. 
(1) of sec. ‘32. The concept of block of assets was Introduced hy the 
Legislatures only for simplifying the computation of depreciation. Instead 
of calculating depreciation on each machinery, the Legislature thou^ it 
lit to introduce the concept of block of Assets so that depreciation on all 
the machineries under one block could be computed easify. The require¬ 
ment of the ownership of the machinery and user of the same for the 
purpose of business continues to remain on the Statute In sub-sec. (1) 
of sec. 32. If the contention of the assessee is accepted, then the provisions 
of sec. 32( 1) requiring the assessee to use the assets for the purpose of 
business, would become redundant. It may be pertinent to note that the 
proviso to cl.(ii) to sec. 32(1) also contains the words 'put to use’, which 
shows that even after the introduction of the concept of block of assets, 
the requirement of user still continues. The provtsioru of the second proviso 
provide that any motor car manufactured outside India will not be entitled 
to depreciation unless it is used in a business of running it on hire for 
tourists or outside India in a business orprofession in an another country. 
These provisions also show that actual user must be there. The learned 
counsel for the assessee has also relied upon the Board's circular NO. 
469 dated 23/9/86 in support of his contention. Perusal of the said 
circular, in our opinion, does not advance the case of the assessee. It says 
that the present system of calculating depreciation, is a time consuming 
process on account of dllTerence in rates of depreciation and dllTerent type 
of machineries. It says that In order to simplify the process, the concept 
of block of assets was introduced. He has emphasised the words ‘Inteiuify 
of use* mentioned in the circular. In our opinion, this does not mean that 
actual user is. not required. E^ller the extra shift allowance etc., were 
allowed on certain machineries' and It is in this reference the words 
'intensity of use’ have been mentioned in the circular. Ehren otherwise, 
the circular cannot take away the requirement of the provisions in the 
Act which are unambiguous. In our opinion, the circular does not say 
that actual usm' is not required. Had the legislature Intended to takeaway 
such requirement, it would have amended the main provisions of sec. 32( 1). 
In the absende of the same, it cannot be said that the amendmeint has 
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brought out any change taking away the requirement of actual user. 
Therefore, the last contention of the assessee is also rejected. 

0, The next issue relates to the deduction of lease rent amounting to Rs. 
6,96.926/- In respect of plant and machineries taken on lease for its second 
unit MCD-II. The claim of the assessee has been disallowed the Crr(A) 
on the ground that lease rent is allowable u/s. 30 of the Act. 1961, which 
requires that assets should be used for the purpose of the business. Since, 
according to the CITtA), it was found that plants and machineries were 
not used for the purpose of the business, the claim of the assessee was 
not allowed. Aggrieved by the order of the CTTIA), the present appeal was 
preferred by the assessee. 

10. The contention of the learned counsel for the assessee is that the CIT(A) 
has wrohgly invoked the provisions of sec. 30. Inasmuch as. that section 
is application with reference to the deductions on account of rent, rates 
and taxes in respect of a building. According to Mr. Khare, this section 
is not application in respect of lease rent for plant and machineries. His 
further submission Is that the claim is allowable u/s. 37 of the Act which 
requires that expenditure must be incurred for the purpose of business. 
The requirement of user is not there for claiming deduction u/s. 37. On 
the other hand, the learned Departmental Representailve relied on the 
order of the CIT(A). 

11. After hearing both the parlies, we are of the view that assessee must 
succeed on this issue. In our opinion, sec. 30 is not applicable to the 
facts of the case, since deduction on account of lease rent for plant and 
machineries Is not covered by this section. Assessee Is entitled to deduction 
u/s.37. It is not disputed thart plant and machineries had been hired by 
the assessee for the purpose of business. Therefore, we accept the claim 
of the assessee and decide this issue in its favour. The order of the CITtA) 
is set aside on this issue. 

12. The next ground of appeal is that the CITtA) erred in holding that 
an expenditure of Rs. 2,18,736/- incurred by the assessee on presentation 
articles, was in the nature of entertainment expenditure. The claim of the 
assessee has been rejected by the AO on the ground that the expenditure 
on presentation articles amounted to advertisement. This expenditure was 
treated for the purpose of business by the AO. However, a disallowance 
of Rs. 1 lakh was made on this account on an esUmate basis as the assessee 
had not made available the details to compute the disallowance under 
rule 6B. The assessee furnished the details before the CIT(A) and It was 
found by him that expenditure on presentation articles was on account 
of calculators, jewellety etc., and the assessee had not provided the names 
of the customers to whom such articles were distributed. In the absence 
of the same, the claim was rejected by the C1T(A). He further held that 
since the expenditure was not for the purpose of business, the entire 
e^qmndlture of Rs. 2,18.738/- was to be disallowed. 
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13. The learned counsel for the assessee argued before us that It is an 
undisputed fact that presentation articles did not cany ai^ logo, as is 
evident from the order of assessment and. therefore, it could not be said 
that presentation of articles carried any advertisement value. He relied 
on the decision of the Bombay High Court in the case of Allans Sons, 
70 Taxman 288. He also drew our attention to the details of such expenditure 
which appear at pages 47 to 49. On the other hand, the learned Depart¬ 
mental Representative relied on the order of the CITCA). 

14. After hearing both the parlies and considering the list of items stated 
to have been presented by the assessee as gifts, we find that these Items 
Include cosily items like. Jewellery, calculators, watches, silver items, 
silvery, camera, sarees el.. Perusal of this list also shows that assessee 
has not provided names of the customers to whom these gifts were given. 
We also find that this list was not before the AO, though furnished before 
the ClTfA). In the interest of justice, we set aside the order of the CIT(A) 
and restore the matter to the ftle of the AO who shall examine this issue 
afresh after giving reasonable opportunity of being heard to the assessee. 
The assessee shall be at liberty to produce the evidence in this regard 
before the AO. 

15. The next ground of appeal is that the ClTfA) erred in not accepting 
the conlentiott of the assessee that 25% of the total expenditure Incurred 
on entertainment merited exclusion for the purpose of compulation of 
disallowance u/s. 37(2A). TheClTfA) has rejected the claim of the assessee 
on the ground that assessee itself has claimed 20% of such expenditure 
relating to employees of the assessee company. 

After hearing both the parties, we do not find any reason to interfere with 
the order of the ClTfA), Inasmuch as, assessee itself has claimed 20% of 
sch expenses attributable to the employees of the company. The percentage 
attributable to the employees of the company is a question of fact, and 
there is no material before us to take a contrary view particularly keeping 
in view the admission of the assessee Itself. The order of the ClTfA) is. 
therefore, upheld on this issue. 

Another aspect of this ground is that the ClTfA) erred in taking the view 
that the expenditure by way of membership fees of clubs was not allowable 
as business expenditure. The learned counsel for the assessee has relied 
upon the Bombay High Court Judgment in the case of Otis Elevator. On 
the other hand, the learned Departmental Representative has relied on 
the order of the ClTfA). After hearing both the parties, we decide this issue 
in favour of the assessee after respectfully following the Judgment of the 
Bombay High Court ill the cose of OUs Elevator wherein It has been held 
that subscriptions to the clubs are allowable expenditure. The order of 
the ClTfA) is modiiled accordinf^y. 

16. Ground No. 6 relating to share Issue ejqmnses has not been pressed 
by the learned counsel for the assessee. Hence the same is dismissed as 
being not pressed. 
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7. The last ground relates to deducUon u/s. 80HHC. The brief facts are 
hat the assessee had claimed a deducUon of Rs. 2.58.11,685/- 
i/s. 8QHHC and for this purpose, total tumovet taken Into conslderaUon 
ly the aaseaaee Is Rs. 41,36,46.065/-. The AO found that assessee had 
tot included IndenUng commission and sale of packing material amounting 
. Rs. 31.95.981/-and Rs. 17,67.554/-. Hence, the AO Included both these 
Igures In the total turnover of the assesseee. The CITIA) has found that 
' ^ assessee has received this commission on goods supplied by other 
larUes. The ClTlA) was of the vl^ that if the profits arising from the 
oramlsslon are Included In the total income, then there is no reason to 
xclude the gross receipts on account of commission In the total turn over 
' the appellant. He, therefore, upheld the order of the AO. For the same 
sason, he JusURed the Inclusion of the sale of packing material in the 
otal turn over. Aggrieved by this order, assessee Is in appeal before the 
ribunal. 

8. Both the parties have been heard at length. It was admltled by the 
earned counsel for the assessee that the commission In dispute before 
IS does not have any nexus with the export made by the assessee company, 
n our opinion, the commission, thus, earned by the assessee cannot be 
rested as proilta from exports. Therefore, it Is neither Includible in the 
irollls of the assessee from export not in the total turnover of the assessee 
or the purpose of compuUng deducUon u/s 80HHC. It is only the profits 
rom exports which are to be computed for the purpose of deduction 
i/s 80HHC and not any business Income. This view has been taken by 
he Tribunal In the case of Tanna Exports In ITA No. . vide order dated 
o which one of us was a party. This (act had been informed by the Bench 
o the learned counsel for the assessee and no comments had been made 
>y him in this regard. Therefore, we set aside the order of the CflXA) and 
lirect the AO to recompute the deducUon alter excluding the indenting 
nmmisslon from the prollts as well as from the turnover of the assessee 
ompany. However, we uphold the order of the CITfA) as far as sale of 
>acklng material Is concerned. The Special Bench of the Tribunal In the 
;ase of International Research Park Lab. Ltd. 50, ITD 37, has taken the 
lew that all the turnover relating to all goods and merchandise, has to 
>e taken Into consideration for computing the profits under sub-sec. (3) 
f sec. 80HHC. Following the same, it is held that Inclusion of the sale 
if packing material by the AO, was JusUfled. To this extent, the order of 
he CIT(A) Is upheld. 

19. In the result, appeal of the assessee is partly allowed. 

Shrt V. Dongzathang (Vice Preaident) 

10. The last contenUon of the assessee la that under the new scheme, 
.e.. the block system, the assessee Is entlUed to the depreclaUon claim. 
Tie new scheme of block of assets which cmme Into force Rom 1-4-1988 
limplllled the position regarding depreclaUon allowance. It divides assets 
nto three classes-bullding, machinery, plant & furniture. In each class. 
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there are few blocks of assets and the same percentage of depreciation 
Is prescribed for each block of assets. The percentage of depredation for 
each block of assets Is dealt with by Rule 5 read with Appendix 1, the 
CBDT. In Circular No. 469. of 23-9-1986. explained the new scheme In 
the following terms: 

‘Para 6.3 : ‘As mentioned by the Economic Administration Reforms 
Commission (Report No. 12. para 20) the existing system In this regard 
requires the calculation of depreciation in respect of each capital asset 
separately and not in respect ofbiock of assets. This requires elaborate 
book-keeping and the process of checking by the Assessing OfDcer Is 
time consuming. The greater dinerenllation In rates, according to the 
dates of purchase, the type of asst, the Intensity of use, etc., the more 
disaggregated has to be the record-keeping. Moreover, the practice of 
granting the terminal allowance as per section 32(1) (ill) or taxing 
the balancing charge as per section 41(2) of the Income-tax Act 
necessitate the keeping of records of depreciation already availed of 
by each asset eligible for depreciation. In order to simpllly the existing 
cumbersome provisions, the Amending Act has Introduced a system 
of allowing depreciation on block of assets. This will mean the cal¬ 
culation of lump sum amount of depreciation for the entire block of 
depreciable assets In each of the four classes of assets, namely, 
buildings, machinery, plant and fumlture(emphasl8 supplied) ; 

Under the scheme :- 

(a) the written down value Is to be computed with reference to the 
totality of each block of assets, (s. 32(i)(it) ) : 

(b) the cost of acquisition of any new asst falling within that block 
should be added to such written down value (s. 43(6)(c)(5)(A} and 
(0 (ID) ; 

(c) the ‘moneys payable‘ (Explanation below s. 41 (4) in respect of any 
asset (falling within that block) which Is sold, discarded, demol¬ 
ished or destroyed together with Its scrap value (if any), should 
be deducted from such written down value, but only to the extent 
of such written down value (s. 43 (6) (c) (1) (B) and (c) (U); 

(d) If the consideration for the transfer of all or any of the assets in 
the block exceeds the written down value of the block, the excess 
is taxable as short-term capital gains (s.50). 

21. The scheme ensures that the total depreciation in respect of any block 
of assets does not exceed its actual cost; therefore, sec.34(21(D was deleted 
as otiose. Further, It has in-bullt provisions for balancing allowance and 
balancing charge and, therefore sec. 32(l)(lli) which granted balancing 
allowance, and sections 41(2) and 59(2) which Imposed balancing charge, 
were simultaneously deleted, and sections 43 (1) (Explanations 2 and 4). 
43(6) and 50 were appropriately amended. 
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22. The effect of all these amendments Is that in the case of a running 
concern which has eiqpanded or Installed new plant & machineries, there 
is no need of separate computation of depreciation allowance as also 
separate computation in case of sale or demolition of such assets. The 
individual working of the machinery also Is not necessitated as the new 
asset falling within the block gets added to the written down value. The 
effect of all these is that under the new system, even when all the assets 
of the block are sold, if the block has a positive balance of the moneys 
payable being less than the written down value), depreciation continues 
to be allowable even if the asset Is no more in existence. Similarly, if only 
some assets forming part of a block are sold and if the sale proceeds of 
these assets wipe out the entire value of the block, no depreciation would 
be available even though some assets of the block continue to be used 
for business purposes. Therefore, the new scheme as introduced does not 
require use of Individual assets for the grant of depreciation. 

23. The legislature also has fully taken into account the possibility of some 
assets enjoying depreciation without really being put into use. In such 
a case, when such asset is sold, then the moneys payable in respect of 
the assets sold exceeding the actual cost would be not taxable as short¬ 
term gains and not as long-term gains as under the old law. Therefore, 
there is no likelihood of the assessee using the new scheme as means 
to avoidance of tax. The new scheme is self-contained and there can be 
no loss to the revenue in the ultimate analysis. 

24. The assessee in this case is having fixed assets to the tune of Rs. 
4,32,10,326/- at the beginning of the year. It made an addition to the 
extent of Rs. 8,89,78,660/- to the block of assets. The addition to the 
fixed assets is in the nature of expansion of the existing business. Normally, 
the claim of the assessee would be allowed. However, as per Notes on the 
Balance-sheet and Profit & Loss account, it is seen that expenses incurred 
in respect of MCO (New Project) like interest and loan expenses including 
salaries & wages have been capitalised. When the revenue expenses 
incurred for the new project are still capitalised, it cannot be said that 
the plant & machineries are set-up and are put into use. In other words, 
the process of the acquisition of the new assets is still in progress and 
it cannot also be said that the assessee has already acquired the new 
assets so as to be entitled to depreciation. On the peculiar facts of the 
case and the treatment of the expenditure in the account, the claim of 
depreciation has been rightly rejected. I concur with the conclusion arrived 
by my learned Brother. 
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SUMMARY OF APPELLATE TRIBUNAL DECISIONS 


(1396) 134 Taxation 38 (Trlb.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
NAGPUR BENCH 

(Before Shrl K.P.T. Thangal, Judicial Member and 
Shrl H.C. Srtvastava, Accountant Member) 
rr Appeal No 1021 (Nag.) of 1933 
(Asaesament Years 1984-85) 

M/a Hotel Radhlka 

▼a. 

Deputy Commlaaioner of Income-tax 

For the Appellant : X.C. Agrawal 

For the Respondent Millnd Bhnaarl 

Decided on : 28-6-1995 

DEPRECIATION AND INVESTMENT ALLOWANCE : HELD ALLOWABLE 
AND THE ASSET WAS HELD TO HAVE BEEN “PURCHASED” IF IT WAS 
TAKEN OVER BT THE ASSESSES IN ADJUSTMENT OF A DEBT. 

Aaaeaaee glviag a room on rent to a company — The tenant leaTtng 
the premlsea wlthoat paying any rent — Leaving behind Ita computer 
and aceeaaorlea—Aaaeaaee taking poaaeselon of the same and bringing 
them In hla booka of aoconnta — A.O. refusing to allow depreciation 
and Investment allowance on that, on the ground that the aasessee 
had not “purchaaed” that computer—C1T(AI confirming A.O's. action 
— CntAJ's view held to be Incorrect. 

Income-tax Act, 1961 — Sections 32 and 32A. 

FACTS 

The assessee had rented a room but the tenant without paying any rent 
behind the computer ond accessories. As a consequence to this, the 
computer was taken over by the assessee In its possession and the price 
of the computer uios got cot\pimed from the market. It was brought In 
assessee’s books by debiting the computer account euxd crediting the rent 
account M other words, the assessee treated this as purchase during the 
year under consideration. The amount was capitalised an 1-4-1939, by 
debtttng the computer account. The Assessing Officer, however, did not allow 
the claim qf the assessee-with regard to investment allowance and depre¬ 
ciation allowance on the ground that the assessee had not purchased the 
computer. 

DECISION 

It was a fact that the computer was Installed in room in the asseasee’a 
nreminrs. The nnemtor was not Paytnit anv thine towards his boardlnc 
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and lodging expenaes. One fine morning, he disappeared. Thereafter, the 
company never claimed the computer nor tried to pay any amount towards 
expenses Incurred by the operator. In other words, by actlon/lnactlon the 
other party relinquished the property. t.e., computer to the assessee and 
agreed that he was at liberty to adjust the value of the computer towards 
expense expended by the computer operator. The Bench found sufficient 
support from the decision of his Lordship of the Supreme Court to come 
to the conclusion that the assessee had purchased the goods. The word 
‘purchase* aa held by hla lordships In the decision of the Supreme Court., 
means *buy for a price or equivalent of price by payment In kind or 
adjustment towards a debt or for other monetary consideration*. It can 
reasonably be presumed that even an adjustment towards a debt of a 
property would amount to a purchase In the given circumstances. In the 
Irutant case of the assessee, the cost of the computer had been adjusted 
by the assessee towards a debt The appeal of the assessee was thus 
allowed. 


(1996) 134 Taxation 39 (Trlb.) 

IN TOE INCOME TAX APPELLATE TRIBUNAL 
CHANDIGARH BENCH 

(Before Shri J. Kathurla, Accountant Member and 
Shri N.K. Agrawal) 

IT Appeal No. 367 (Chandl) of 1990 
(Assessment Years 1986-87) 

Income-tax Officer 
▼a. 

8mt. 8atya Madan, B.K. 8teel Co. 

For the Appellant R.P. Singh 

For the Respondent H.O. Arora 

Decided on ; 25-7-1995 

REASSBSSMERT - HELD TO BE INVALID WHERE THE ENTIRE MA¬ 
TERIAL HAD ALREADY BEEN FILED ALONGWTTH THE RETURN OP 
INCOME 

A.O. fiwsiiaiiig original assessment n/s 143(1) st Rs. 83.709/—Later 

on noticing that assessee had sold Jewellery worth Rs. 50,345/- 

Since no capital gain was shown, issuing notice o/s 148 and thereafter 

detennlning the gain at Rs. 48,464/-Assessee contending that it 

was only a ease of change of opinion and no new information had 
come to A.O.*s possession for mating reassessment as the assessee 
had already filed all the necessary lafonaatton and documentary 
evidences thereof alongwith the return of income only — CIT(A) 
upholding assessee''s contention — Held. CIT(A)*s view was correct. 

Income-tax Act, 1961 — Section 147. 
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FACTS 

The original assessment bad been made u/s 143(1), on an income of 
Rs. 83,790f-. Later on the A.O. rvoticed that the assessee had sold certain 
Jewellery for Rs. 50,345/-. Since noccyittalgatn had been shown, he Issued 
a notice u/s 148 and, thereqjter, determined the short term capital gain 
at Rs. 48,464/-. 

The assessee went in appeal with the plea that the Jewellery had been 
received/acqttired by her as a gyt fiom her mother on 8-4-1985. The cost 
price was shown as “nU" because the assessee's mother had also received 
the Jewellery Jrom her parents and in laws, as gt/i at the time oj her 
.marriage,. It was also argued that theA.O., whileJiruilistng the assstt. had 
looked to the note given in the Computation Chart in respect of gift of gold 
ornaments made by the assessee's mother. A copy of the gift-deed had also 
been filed. A copy of the sale bill had also been JUed with the return. It 
was claimed that looking to the detcUls contained in the computation of 
income, the A.O. proceeded to finalise the assessment and did not find it 
necessary to determine any short term capital gain. The CITtA) agreed with 
the assessee's pleas that when the entire trformatlon had been duly 
presented, there was nothing new with the A.O. to have proceeded u/s 
147(b). It was only a case of change of opbiton and not where any new 
iTformation had come to the notice of the A.O. Clause(a) of section 147 was 
also not attracted because there was no omission or failure on part of the 
assessee to make a return u/s 139 nor any failure to disclose fully and 
truly all material facts necessary for assessment. As regards merits, the 
Crr(A) reached the conctuston that there was no cost of the Jewellery so 
far as previous owner (the assessee's mother) was concerned, therefore, 
no capital gain could be levied. 

DBCI8ION 

The A.O. while Issuing notice did not mention as to which of the two clauses, 
namely, clause (a) or clause (b) was being Invoked. The AO. simply informed 
the assessee that he proposed to assessee the Income. In this light, the 
very initiation of proceedings appeared to be Improper. The entire material 
was already placed before the A.O. and there was no new information on 
the basis of which action was initiated and notice u/s 148 issued. 'ITiere 
was no failure on the part of the assessee to disclose any material facts. 
Copy of the gift-deed as well as copy of the sale bill had also been duly 
ni^ alongwlth the olBdavlL AfiOdavlt of the assessee's mother was also 
filed 4p ,pstabllsh that she had received the gold Jewellery as gift at the 
time r44HKT marriage and then she passed it on to hw daughter, by way 
of gifL When the entire material had been placed, there was no justification 
to proceed u/s 147. Looking to the entire facts, it wap held that the 
assessment was rightly held to be invalid. 
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(1996) 134 TaxatloB 41 (Ttlb.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
DELHI BENCH “E" 

(Before Shrl M.A. Bakhshl. Judicial member 
and Shrl N.S. Chopra. Accountant Member) 
IT Appeal No. 416 (Del.) of 1891 
(Assessment years 1987-88) 

Shii Vlmal'Chand Bafoa 


A.C.I.T. 

For the Appellant Alok BaJaJ 

For the Respondent A.K. Blnha 

Decided on : 30-8-1995 

PKNALTT FOR LATE ftLIHO OF RETURN - THE PERIOD OF DELAT 
ATTRIBUTABLE TO THE FIRII OF THE A88ES8EE-PART1IER HELD MOT 
INCLUDIBLE Of COMPUTOfO A88BS8BX‘'8 DEFAULT WHILE LEVTINO 
PENALTT. 

Aaaeaaaa a partner In a firm — His only source of Income being share 
in its profits — The firm filing its return on 30-3-1088 instead of 
its doe date on 30-8>1987—Assessoo filing his return on 39>11-1988 
— A.O. levying penalty for delay for 16 months l.e., from 1-7-1087 
to 31-10-1088 — DCIT(A] confirming the same — Held, penalty could 
be levied only for 7 months i.o.. from l-A-lOdh to 31-10-1988. 

Income-tax Act, 1961 — Section 271(l)(a). 

FACTS 

Appellant was a partner in M/s VMC and his only source oj Income was 
the share trvcome fiom the said Jlrm. The return oJ income tn the case qf 
thejirm as well as tn the case qf the assessee was due to beJUed by the 
30th June. 1987. The Jlrm did not JUe the return qf income in time butJUed 
the same on 30th March, 1988. The assessee, however, JUed It on 29th 
November. 1988. The Assessing Officer has levied penalty for default qf 16 
months Le. from 1-7-1987 upto end of October. 1988. Thejlrst appellate 
authority cor\flrmed the levy qf penalty. 

DECISION 

The &rm had admittedly filed the return on 30tb March, 1988. Therefun, 
upto that date, on the facts and In the ctrcumstaiKes of this case, it was 
held that there was a reasonable cause for the delay in filing of the return 
by the astroffff. The delay for a period of 7 months, however, was not 
satisfactorily explained 8c therefore, the Assessing Officer was directed to 
recompute the peiulty fora period of 7 months only on the basis of finals 
assessed tax. 
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(1996) 134 Taztttoa 42 (Tilb.) 

IN THE INCOME TAX APPEIXATE TRIBUNAL 
CALCUTTA BENCH ‘A‘ 

(Before Shri R.V. Eaewar. Judicial Member and 
Shrl N. Pachuau, Accountant Member) 

IT V^peal No. 3489 (Cal.) of 1991 
(Aaaeasment Years 1986-69) 

M/s Anand ft Co. 

VS. 

A.C.I.T. 

For the Appellant P.K. Pal and R.K. Kaha 

For the Respondent 8at]ra Prakaah 

Decided on : 8-3-1995 

BUUI1BB8 raCOmB • INTBSE8T BASNBO ON PDRB HELP TO BE 
BU81MB89 INCOIIX, WHBBB THB PDBB VBSX MAPS TO BB OlVBN 
AS A 8BCUB1TT TO THK BANKBSS POR OBTAOmfO A LOAN. 

Asaaasae firm canylad oa the bnslaasa of export of Hoalerp goods, 
as wall as of kaitttag—Traatlag tha lataraat of Bs. 13.14 LaUm aainad 
on FORs as Its busia as s Ineoma sdiUa claiming dadnctlon a/s 80HHC 

— A.O. allowing tha sama while completing assassmant n/s 143(3) 

— CIT Issuing notice u/s 263 for taxing the said Interest under the 
head “Other Sources” — As ses s e s contending that these PDRs were 
made out to be given as a secnrltp to lOB from where it had taken 
a loan of Rs. 1.09 crores — CIT noticing that all the PDRs were not 
with lOB, rejected assessee's contention — Held, if the earning of 
the Interest was so connected or linked with the carrying on of the 
assessee’s business and If the Fixed Deposits were utilised In such 
a manner as to provide a snffielently perceptible link for the business 
activities of the assessee, there should be no objection to treat the 
interest as business income. 

Income-tax Act. 1961 — Section 28. 

FACTS 

The assessee was a partnership firm carrying on business in export of 
hosiery goods as well as in knitting. Jn respect of the ejgfort of hosiery goods 
the assessee teas eligible for deduction u/s 80HHC oJtheAct. While claiming 
the deduction, the assessee treated the interest qf Rs. 13,14,045 on fixed 
deposits with bonlcs as Its income from business and dalmed deduction 
on that mnount also which was allowed by die Assessing Officer when he 
completed the assessment u/s 143(3) qf the Act Later CTT issued notice 
to u/s 263 observing that the Interest was taxable under the head ‘other 
Sources’andthe Assessing Orffioa-hadwronglytreatedtiiesameasbuslness 
income and had also allowed deduction u/s 80HHC on the same. He was 
qf the view that this action qf the Assessing Officer was erroneous and 
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prejudicial to the interests of revenue. The ossessee brought to the notice 
qf the err that the Interest Income was a part of the business Income as 
the ossessee had obtained a loan qf Rs. 1.09 croresjrom Indian Overseas 
Bank and for that purpose the entire jbeed deposits were given as security. 
Therefore. It was contended that the deduction u/s80HHC was rightly given 
on the same. The CFT did not accept the assessee's contention. He also 
noticed that all the fixed deposits were not with the Indian Overseqfi bank 
which showed that the Intention of the assesses In making thefixed deposits 
was notOTdythatqfgiving security but the Intention was also to earn Interest. 
He, thus directed the Assessing Officer to modify the assessment by re- 
calculatlng the deduction qfter assessing the interest Income under the head 
“Other Sources*. 


DSCIMON 

It was not denied that the deposits were made for the purpose of obtaining 
credit faculties from the bank and furnishing security therefor was part 
of the business activities of an assessee. In the course of the business 
It becomes necessaiy for any assessee to take loans from the bank and 
for this purpose it has to offer some security. In the present case the 
security has been given In the shape of fixed deposits. The activity of making 
the fixed deposits can. therefore, be viewed as part of the business activities 
or as an Integral part of the business. The Interest arising therefrom. In 
this view of the matter, was therefore, to be taxed only under the head 
‘business*. The view of the CIT that the assessee’s business was not that 
of earning Interest and, therefore, the interest could not be treated as 
business Income could not be sustained. What is business Income and 
what is not business Income has to be determined on the facts of each 
case and merely because the professed business of an assessee was not 
that of earning Interest on fixed deposits. It could not be stated that the 
Interest could not be taxed under the head ‘Business* at all. If the earning 
of the Interest was so connected or linked with the carrying on of the 
assessee's business and if the fixed deposits were utilised In such a manner 
as to proviso a sufficiently perceptible link for the business activities of 
the assessee, there should be no objection to treat the interest as business 
Income. Such a link or nexus was provided In the present case by the 
fact that the fixed deposits were offered as security for the loan facilities 
enjoyed by the assessee from the I.O.B. Therefore, for these reasons the 
order of the CIT was set aside. 
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(1996) 134 TuatlM 44 (Ttlb.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
CHANDIGARH BENCH 

(Before Shri J. Kathurla. Accountant Member and 
Shrl N.K. Agrawal) 
rr Appeal No. 520 (Chandl) of 1990 
(Asaeasment Years 1984-85) 

M/t Sarwan Sln^ Contractors 

▼a. * 

Income-tax officer 

For the Appellant Nona 

For the Respondent K.3. Negl 

Decided on : 19-6-1995 

METHOD OP ACCOUHTINO - HELD THE ADDITIONS MADE D/B 4aA(S) 
TO BE TOTALLY UNCALLED FOR AND UNWARRANTED AFTER THE 
NET PROFIT RATE WAS MADE APPUCABLB. 

AasMsae carrying on the bnsinesa as a building contractor — Piling 
return at an Inoono of Rs. 1.39 lacs — Revising the same at Rs. 2.10 
lacs under Amnesty Scheme — A.O. applying net profit rate of 10% 
on Orosa reodpta aa aasessee falling la producing purchase vouchers 
and offering explanations as to certain cash credits — A.O. further 
making additions on account of certain cash payments as were made 
exceeding Rs. 2,800/- — CIT(A) upholding AO.‘s assessment and 
refusing to entortaln confirmations filed by the aasessee, as a piece 
of new evidence — CIT(A)'s view held to be Incorrect In as much as, 
that after a flat rate of profit was adopted following the rejection 
of books of account, there was no Justification to again look Into the 
book entries and for making an addition on the ground that payments 
made in cash were not permissible In law. 

Income-tax Act, 1961 — Sections 145 and 40A(3). 

FACTS 

The assesaee was engaged in the business as a building contractor. Return 
of income was JUed showing total income at Rs. 1,39,630/-. A revised return 
wasJUed under the Amnesty Scheme showing total income at Rs. 2,10,000. 
The A.O. noticed, dwing assessment proceedings, that certain purchases 
qf Iron and steel were required to be verified and, therefore, the aasessee 
was asked toJiimish the purchase vouchers. The assesseeJailed to comply, 
certain cash credits were oLsofound in the booksqfthe assessee Jtrm which 
also the assessee could not ejqplain. TheA.O. therefore, applied the netprqpt 
rate of 10% and deteimlped the income from contract business at 
Rs. 2,30,889/-. It wasjiirth^rtottced that certain payments had been made 
in cash exceeding Rs. 2,500/-. Since U was In violation qf section 4QA0) 
of the Act, a sum oJRs, 1,83,570/- was further added. CTTfAi determined 
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the business income O 109b at Rs. 3,15.663/- as the gross receifAs which 
were verffledjrom the bankeertf/kxiiea were found to beat aleasseramount. 
As regards the addition made u/ s 4QA(3). thejirst appellate authority upheld 
the addition on the ground that the assessee had Jailed to Jianish any 
evidence including coi\flrmation b^are the A.O. The assessee fled three 
coi^lrmations but the CFTfA} declined to look into that new evidence and 
upheld the addition made at Rs. 1.83,570/-. 

DECISION 

The primary object of the provlslan Contained In section 40A(3) was not 
to punish an assesses but to put a check on fictitious payments. Therefore, 
merely because there appeared to be a violation of section 40A(3), It was 
not mandatory for the AO to proceed to make the addition though the 
books of acmunt had been rejected on noticing various discrepancies. At 
page 3 of the assessment order In para 2. the AO had observed that proviso 
to section 145(2) was invoked In view of the non-avallablllty of purchase 
vouchers and the defects In the books of accounts. Therefore, a net profit 
rate of 10% was adopted on the gross receipts. Held, that after a flat rate 
of profit was adopted following the rejection of the books of account, there 
was no Justification to again look Into the book entries and for making 
an addition on the ground that payments made in cash were not permissible 
In law. Therefore, the be did not look Into the merits because the very 
addition appeared to be totally uncalled for and unwarranted after the 
net profit rate was made applicable and thebooks of account were rejected. 


(1956) 134 Taxatloa 45 (Tilb.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
COCHIN BENCH 

(Before Shii G. Santhanam. Judicial Member and 
Shii P.K. Ammlnl, Accountant Member) 
rr Appeal Nos. 568 & 569 (Coch.) of 1995 
(Assessment Years 1989-90 & 1990-91) 

M/s Parthas 
rs. 

Dy. CIT (Asstt.) 

For the AppeUant R. Srinivasas 

For the Respondent K. Harllal Naiok 

Decided on 19-9-1995 

BUSINESS DEDUCTION - INTEREST PAID ON LOAN WAS HELD AS AN 
AIXOWABLE DEDUCTION WHERE THE NEXUS BETWEEN THE AMOUNT 
BORROWED AND THE CONSTRUCTION OP HOUSE HAD NOT BEEN 
ESTABUSHED. 

ftitftfatf borrowing funds from Can Fin Homos Ltd. to oonstmet a 
building — A.O. hold'ng that a part of the bnlldlng was used for 
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residential pnrpoMS—SetlnutlngtUaparttol>eateo%liedlaallowad 
60% of Intereat — Vnrtlwr obaenrlng that since the bnlldlng was not 
eompletsd during the reterant preelons fears, the Interest (l.e., 40%) 
could only be added to the actual eost of the asset—CIT(A) eonflrmlng 
A.O.'s action Assesses contending that, since the loan taken from 
Can Fin Homes was deposited in the same bank acconnt where the 
dally collections and other receipts of the business were deposited 
and from where disbursements and/or other payments were made, 
no nexus between the borrowed funds and house constructions could 
be established >- Besides the bnlldlng was used for business purposes 
and that the assessee had taken many interest free loans also — The 
assessee’s view was upheld. 

Income-tax Act, 1961 — Section 36(1). 

A.O. also obserrlng that since i/3rd of the bnlldlng only was being 
used for business purposes, restricted the quantum of depreciation 
at l/3rd of the Talne of the bnlldlng — C1T(A) visiting the property 
concluded that since the building was having 8 bed rooms etc. besides 
other observations. It could not have been used for business purposes 
and therefore withdrawing the depredation granted by A.O. — Held, 
even If the building was used mainly for residential purposes, the 
a s s es see would be entitled to 8% depreciation 

Income-tax Rules, 1962 — Appendix I to Rule 5. 

A.O. also restricting depreciation in respect of 3 properties occupied 
by the members and staff of the assessee — CIT(A) upholding the same 
— Held, since the fact that whether each staff quarter had a plinth 
area not exceeding SOsq. metres was not examined, that order was 
set aside with a speeifle direction. 

Income-tax Rules, 1962 — Appendix I to Rule 5. 

FACTS 

The cmninon ground raised in these appeals was against the disallowance 
of Interest in respect of Rs. 21 lakhs taken by the assessee from Can Ftn 
Homes Ltd. for the purpose ofconstruction ofa buOdlng atKaudiar, According 
to the assessee the building was utilised/or the business purposes and 
it was meant to accommodate a pat of administrative wing, guest house, 
stare room for bulk cmslgnment of textile goods, stitching centre far ready¬ 
made garments, facilities to hold meetings by partners, etc. The Assessing 
Officer did not accept the assessee’s claim fully and held that a part of 
the building was used for residential purposes. Estimating this part at 60% 
he held 60% of the interest to be disaUowable. FWdmr it was noted that 
the building was not completed during the relevant accounting years and 
therefore, the interest if any can only be added to the actual cost of the 
assets. Thus, the Assessing Officer disallowed the entire claim on the tuw 
grounds, namely 60% as not pertaining to the business and 40% as being 
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capita l expendUiire,CIT(Appealt)cof\flnnedOwcUMaUouKmceforthe reasons 
mentioned by the Assesalng Officer. 

JPbr the aeaesament year lQQO-91, one the grounds was against the 
dtaaUowance of depreciation on the residential budding occupied by the 
partners. The Assessing Officer held that l/3rd of the budding was used 
by the partners for the business purpose and restricted the quantum qf 
depreciation at 1 /3rd of the value qfthe building. CiT [Appeals) visited the 
property and found that the buildings were having flue bed rooms with bath 
attached and with superio’glass, and marbleflooring. The Hall was provided 
wUhpolishedgrantteflooring. Therefore, hecorwtuded that the building could 
not have been used by the firm for business purposes. Hence, he withdrew 
the depreciation granted by the Assessing Officer. 

The next groundfor assessment year 1990-91 was against the disallowance 
of depreciation in respect of the three properties occupied by the members 
and staff qf the assessee, which was on the composite value of the land 
and budding at 10%. In the absence of details, the Assessing Officer took 
ol 50% as the total value of the land and granted depreciation at 596 on 
the uolue of the building. CIT(A} saw no reason to Interfere with the order 
of the Assessing Officer. 

OBCISION 

The loan taken from Can Fin Homes Ltd. has not gone Into the construction 
account directly. The loan amount has been deposited into the bank 
account of the assessee in which the dally collections and other deposits 
were also deposited. From this bank account drawings were made for 
making disbursements and other payments. Thus the Identity of the loan 
taken for the construction of the house was lost. As there was no withdrawal 
of funds directly from out of Can Fin homes Ltd., the nexus between the 
amount borrowed from the Can Fin Homes Ltd. and the construction of 
the bouse had not been established. Further, It was seen that the assessee 
had also more Interest free loans than the loan from Can Fin Homes Ltd. 
Therefore, held that from the material on record It could not be held that 
It was from the loan amount that the house was constructed. From the 
records it was clear that the disallowance of interest as towards dlverslonof 
borrowed funds, was not Jusllled. Another reason for disallowance was 
that the assessee had used the loan for the construcUon capital asset 
and hence a part of the Interest was held to be treated as capital cost 
of the asset. As regards that It was held that the if money was borrowed 
for creating a capital asset prior to the commencemeni of the business 
then and then oidy Interest on borrowed capital could be capitalised. But 
In the case of the existing business If the money was borrowed for capital 
additions, such borroweings must be held to be for the purpose of business,. 
Even If the bouse was used partly for residential purpose. It is for the 
purpose of business. Therefore, the assessee was eligible for deduction 
under section 36( 1) of the Act Thus the disallwonace was fit to be deleted. 
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Held that merely because the building was having number of rooms It 
could not be Inferred that the building could not be used for business 
purposes. After all the partners who lived in two impugned properties had 
the telephone Installation, they could conduct the business even while 
at home. It was stated that the hall was used for partners meeting. The 
Income-tax Act recognised that the residence of the partners could also 
be used for the purpose of business by inserting a separate rate In Appendix 
1 of Rule 5 of the Income-tax Rules. Thus even If the building was used 
mainly for residential purpose, the assessee would be entitled to 5% 
depreciation. The Assessing omcer erred In restricting the depreciation 
to l/3rd of the claim and further CIT(A1 also erred in withdrawing the 
claim cdready allowed by the Assessing Olllcer. Therefore, the Assessing 
OfHcer was directed to allow 5% depreciation on the value of the entire 
residential building owned by the firm and used mainly for residential 
purpose of the partners. 

It had to be seen whether each staff quater had a plinth area not exceeding 
80sq. meters, this aspect had to be examined. None of the authorities had 
considered this matter. Therefore, the order of the CITtA) was set aside 
on this aspect and restored to the file of the Assessing Officer with a 
direction to find out the plinth area of each staff quaters and determine 
the depreciation rate accordingly after giving adequate opportunity to the 
assessee of being heard. 
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^ Tribunal Declaions ^ 

(1996) 134 Taxation 49 (Trlb.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 

CHANDIGARH BENCH 

(Before Shrl J. KathurJa and Shri N.K. AgrawaL) 

ITA No. 1017 & 1018/Chd/1989 
(Asssessment Year 1984-85) 

Income-tax Officer 
va. 

Shrl Nareah Batra HUF 

& 

ITA Nos. 1015 & 1016/Chandl/1989 
(Assessment Year 1984-85) 

Income-tax Officer 
va. 

Shri B.L. Batra HUF 
& 

ITA Nos. 1019 & 1020/Chd./1989 
(Assessment Year 1984>85) 

Income-tax Officer 
vi». 

Dr. Mahesh Batra, HUF 

For the Appellant Smt. Hardeep Srivastava 

For the Respondent Nareah Batra and Anil Batra 

Decided on 31-8-1995 

FAMILT ARRANQBHENT—AU the three aasesaees HUFs making fiunUy 
arrangements and distributing movable and Immovable assets — 
Claiming disruption/partition of families — A.O. disallowing claims 
— C1T(A) aceepting partitions — In revenue's appeals held (a) No 
provision in I.T. Act to recognize Ikmlly arrangement (b) Sole snrvlTing 
coparcener could not effect partition between himself, his wife and 
daughter (c) Property could be divided by metes and bound if it was 
capable of such division (d) When memorandum of family arrange- 
ment/partition InTolvlng immovable properties was not registered. 
It could not be admitted as a piece of evidence and in case it was 
registered subsequently, it will have effect from the date of its 
execution (e) Doctrine of Kea Judicata not applicable to I.T. proceed¬ 
ings — ClT(A)'s finding on (b) above reversed — For investigating (d) 
matter restored to A.O. to give appropriate relief in concerned eases. 
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Income-tax Act. 1061 — Section l'7I 

Chandigarh (Sale of Site and Bldgs) Rules, 1060 — Rue 14 

PACTS 

Shri Naresh Batra was the karla of his HUF consisting of himself, his wife 
and two minor daughters. The HUF held movable' as well as immovable 
properties. Before the A.O. it claimed that by virtue of Memorandum offamily 
arrangement/partition deed dated 31 -3-1984 the properties owned by HUF 
were totally partitioned and that a suitable order u/s 171 qf the Act be 
passed. The A.O rejected assessee's claim holding that there was no other 
male member/coparcener in assessee's famtiy and also that the female 
members uiere not entitled to any share. The CTTtA), before whom it was 
represented to be a family arrangement to settlefamily disputes, for detailed 
reasons allowed assessee's claim of total partition u/s 171 of the Act. The 
revenue Jlled secarul appeals in all the three cases as points involved were 
almost similar. The revenue pleaded that it was a case of partition and not 
family arrangement and that no partition was possible when there was only 
sole surviving coparcener. Also the' immovable properties were not divided 
by metes and bounds and that the memorandum of family settlement was 
not registered. 

DECISION 

The Hon'ble Tribunal observed that there was no provision In the I.T. Act 
to recognize a family arrangement and that this could be one of the modes 
of partition of HUF, Though family arrangement was a much wider term, 
section 171 talks of partition of an HUF. Thus following Full Bench 
Judgment of the Hon'ble Jurisdictional High Court In the case of Sat Pal 
Bansal us. C/T (1986) 162 ITR 582 (P&H) the Hon'ble Tribunal held that 
the partition by the sole surviving coparcener was not valid and that in 
the case of Naresh Batra.HUF total partition was not recognizable. The 
order of CIT(A) on this point was accordingly reversed and that of the A.O. 
restored. Regarding division of Immovable properties by metes and bounds, 
the Hon'ble Tribunal pointed out that as per Rule 14 of the Chandigarh 
(Sale of Sites & Buildings) Rules, 1960 no'fragmentation of any site was 
permissible. This clearly showed that the immovable property bearing SCO 
Nos. 106, 107, 108 In Sector 170 Chandigarh could not be demarcated/ 
divided in the hands of individual members-of the HUF which was having 
l/4th share and further division meant 1/16 th share each to the four 
members of the assessee HUF. Thus It was held that the proper^ could 
lt>e divided by metes and bounds only if It was capable of such division 
and as such assessee's case could not be thrown out on this basis alonp. 

‘Regarding registration the Hon'ble Tribunal pointed out that there was 
Qo oral arrangement anterloi to the drawing of the memorandum of family 
arrangement and that the partition was effected under this memorandum 
of famUy settlement, which was m lad a deed of partition. Since It sras 
iiot registered when the A.O. passed the orders, this could not be admitted 
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as a piece of evidence. It was however brought to the notice of the Hon*ble 
Tribunal that this deed was got rcgislered later on 16-7-1987. It was 
accordingly held that In case It was registered on 16-7-1987 then It would 
relate back to 31-3-1984 whom the memorandum was actually drawn 
up. This matter was restored to A.O. for verification and further course 
of action. The Hon’ble Tribunal also rejected assessee's plea that assess¬ 
ments of members having been completed by the revenue for subsequent 
years In their Individual capacities, no action could be taken in the case 
of HUF and that the matter was all academic in nature. The Hon'ble 
Tribunal held that doctrine of res Judicata did not apply to Income-tax 
proceedings and as these appeals Involved interpretation of important 
question of low and the same had to be disposed of. 

In the other two cases the karlas had sons/coparceners and the Orst point 
Involved In Shrl Naresh Batra HUF case did not Involve In these cases. 
Other points were to be decided as per Hon'ble Tribunal’s decision as above. 
In Shrl B.L. Batra's case there was also division alleged to be not by metes 
and bound of Agricultural land. This -point was also restored to the llle 
of the A.O. 

Other minor points not discussed. 

Pull text of the Order Is glveu below : 

ORDER 


(J. Kathurla, J.J 

These six appeals by the Revenue in a common set of eases, raise Identical 
issues and are disposed of by a combined order for the sake of convenience. 

2. We shall Orst take up the revenue's appeal In the case of Shrl Naresh 
Batra HUF in I.T. A No. 1017/Chd/89. In this appeal, the Revenue has 
challenged the acceptance by the learned C1T(A) of the claim of total 
partition of the assessee HUF. Brief facts of the case are these. The assessee 
HUF consisted of Shrl Naresh Batra, his wife Mrs. Amrltsa Batra and his 
two minor daughters Miss Anlsha Batra and Miss Ankur Batra. The 
assessee HUF filed an application on 9-5-1984 before the Assessing OfQcer 
claiming that all the properties owned by the assessee HUF had been totally 
partitioned as per partition deed dated 31-3-1984. A request was made 
to the Assessing Olllcer to pass a suitable order u/s 171 of the Income-; 
tax Act recognising the claim of total partition. The Assessing Officer. I 
however, rejected the claim by holding that since the family of Shrl Naresh 
Batra had no other male member e.\cept Shrl Naresh Batra himself, the 
partition was not valid. It was further observed by the Assessing Olllcer 
that In a Hindu undivided family, no female member Is entitled to the 
share in a partition, not even the wife of the karta, and thus Mrs. Amrltsa 
Batra. was not entitled to any share. 

3. Before the learned ClTtA), amongst other things. It was plead^ that 
it was not a case of partition but of family arrangement and that since 
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claim was bona Jide and the famll/ arrangement was made to settle the 
disputes In the family, the claim of the assesses may be recognised. The 
learned C1T(A) for the detailed reasons mentioned in his consolidated order 
dated 27-3-1989, allowed the claim of partition of the assessee HUP 
u/s 171 of the Act. 

4. The learned D.R. submitted that it was a case of partition and not of 
family arrangement. Inviting our attention to the memorandum of'family 
settlement' dated 31-3-1984, it was submitted that originally the agree¬ 
ment was to be a memorandum of partition but later on, the word ‘partition* 
was scored off and 'family settlement' was inserted. It was submitted that 
in para 3 of the said agreement the word 'partition' had been specifically 
mentioned and hence and it was a case of partition and not of family 
arrangement. Similarly, it was pointed out that at page 2 of the agreement 
In the first line from the top again the word ‘partition’ was mentioned. 
It was further pointed out that in para 7 of the deed again the word 
'partition' occurred which pointed out to the factum that the deed in fact 
was one of partition and not of family arrangement. It was vehemently 
argued that the learned CIT(A) had committed an error in relying on the 
decision of the Punjab and Haryana High Court In the case of C/T ds. Naratn 
Dass Wudhura (1980) 123 ITR 281 when that decision had been over-ruled 
by Full Bench of the Jurisdictional High Court in the case o[ Sat Pal Bansed 
us. err (1986) 162 ITK 582. 

5. Tlie second objection of the learned D.R. waS that the immovable property 
belonging to the HUF had not been divided by metes and bounds. It was 
submitted that the property belonged to the Batra group of people and 
no serious attempt had been made to get the division of the property 
amongst the other co-owners which could have facilitated the division of 
property by metes and bounds amongst the members of the assessee HUF. 

6. The third objection of the learned D. K. was that the partition deed under 
which the immovable property was transferred had not been got registered 
and hence the same couid not be relied on as a piece of evidence. It was 
submitted that siiK-e there was no other evidence except the aforesaid deed 
of 'family settlement' which in fact amounted to a deed of partition, the 
clahn of partition had to be rejected In the Instant case. 

7. Shri Naresh Batra, the learned counsel for the assessee, on the other 
hand, submitted that this was not a case of partition but of family 
arrangement. Relying strongly on the Impugned order, it was submitted 
that tt\e family arrangement if bona Jlde had to be given effect to by the 
courts. Giving the background of the case, it was submitted that Smt. 
Amrita Batra had given a notice dated 15-12-1983, a copy of which is 
placed on record, through her counsel to Shri Naresh Batra, the karta 
of the assessee HUF. It was submitted that the notice mentioned that 
Amrita Batra had been reminding the karta to make Independent arrange¬ 
ment for living and also to make suitable arrangement for the members 
of the family qua their Income and future security. It was submitted that 
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iie lady had demanded family arrangement to safeguard her future Interest 
snd those of their daughters. It was pointed out that Shrt Naresb Batra 
'Ide his letter dated 22-12-1983. a copy where of is also placed on record, 
wrote to Amrita Batra that the profits could be equally divided amongst 
Jie four members of the family by way of a family arrangement. It was 
submitted that it was against this back ground that an amicable family 
arrangement was arrived at according to which l/4th share of the assesseie 
dUF in Immovable commercial properties bearing SCO Nos. 106, 107 and 
108 in Sector 17-D, Chandigarh, was to be equally divided amongst the 
biir members of the HUF so that they could Individually own l/16th of 
'Jie whole property. Similarly, 3526 equity shares of Rs. 100/- each 
selonging to the assessee HUF were to be divided amongst the members 
:ach getting 882 shares Individually as per disUncUve numbers menUoned 
in the deed of family settlement. It was, therefore, vehemently argued that 
since the family arrangement or family settlement was bona JIde and was 
arrived at to settle the disputes in the family, the same should be given 
sffecl to by the courts Including the income-tax authorities. He. therefore, 
submitted that there was nothing wrong in the direction of the leeuned 
CITtA] to allow the assessee's clalm of total partition. The learned Counsel 
for the assessee explained that there was no other provision except section 
171 under which tluiT. claim of total disruption as a result of family 
settlement could be accepted or rejected. He. therefore, submitted that 
the learned CIT(A) had cnireclly allowed the claim of the assessee u/s 
171 of the Act. 

6. The learned counsel for tlie assessee vehemently argued that caption 
of the memorandum of family settlement clearly stated tliat it was a deed 
of family settlement and nut of partition. According to the learned counsel 
for the assessee. tlie reference to tlie woixl ‘partition* meant only disruption 
of the HUF. It was submitted that in view to the above, the decision of 
the Punjab and Haryana High Court in the case of Sat Pal Bansal (supra) 
would not apply. 

9. The learned counsel for the assessee further submitted that an immovable 
property had to be divided by metes and bounds provided it was capable 
of such physical division. It was pointed but t that the assessee HUF 
had l/4th undivided share in the Immovable property bearing SCO Nos. 
106. 107 and 108, Sector 17-D Chandigarh. It was submitted that according 
to the Capital of Punjab (Development and Regulation) Act. 1952, read 
with rules clearly laid down that no fragmentaUon of any site or building 
was to be permitted. The learned counsel for the assessee in particular 
Invited our attention to Rule 14 of the Chandigarh (Sale of Sites and 
Buildings) Rules, 1960 according to which no fragmentation of any site 
or building was to be permitted. The learned Counsel for the assessee, 
therefore, vehemently argued that the claim of disruption of the assessee 
HUF could not be rejected simply because the immovable property which 
was not capable of physical division had not been divided by metes and 
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bounds. It was submitted that from 31-3-1984, the tenants occupying the 
Iminovable property had been informed of the change in ownership, that 
the cheque was received from the tenants in respect of the each unit and 
then the members of the disrupted HUP got their share in their individual 
bank accounts. According to the learned counsel for-the assesaee, this 
was the only method by which the property was capable of dWlslon and 
hence the claim of the asseasee had rightly been allowed by the learned 
Crr(A). Reliance was placed on the Allahabad High Court decision in the 
case of err vs. Onkar Saran and Brothers (1991) 188 ITR 320 in which 
undivided Interest in the Immovable property had been divided by speci¬ 
fying and separating the shares of (he members of the assessee HUP and 
the division of the income was done accordingly and the High Court held 
that the partition was valid. 

10. As regards the departmental objection that the memorandum of family 
settlement had not been registered, it was submilled that by 11s very nature, 
the memorandum only recapitulated what had already been decided amongst 
the members of the liUF. It was subiiiilled that under llie income-tax Act, 
partition could be oral as well as in writing. The learned counsel for the 
assessee, therefore, explained that when the family arrangement was 
arrived at orally and no deed was registered at that time, the memorandum 
which only inemoriated the terms and conditions of settlement arrived at 
earlier also did not require any registration. Relying on the Supreme Court 
Judgment in the case of CGT vs. N.S. . Gelll Chelllar (1971) 82 ITR 599, 
it was submitted that the partition did not effect any transfer as generally 
understood in law and. therefore, did not require any registration under 
the Transfer of Property Act or under the Indian Kcglsliallon Act. 

11. It was further submitted by the learned counsel for the assessee that 
the appeal filed by the Revenue was an exercise in futility and was merely 
academic because the department had already assessed the individual 
members of the family in respect of their income and wealth as a result 
of disruption of tlie HUF. It was as pointed out that the department had 
not taken any action in assessing the income/wcallh of the the assessee 
HUF in its hands in subsequent assessment years in respect of the 
properties which had been totally divided amongst the members of the 
assessee HUF. The learned counsel for the assessee drew our attention 
to copies of various orders of income-tax and wealih-lax passed by the 
Assessing Officers in the cases of the Individual members of the disrupted 
HUF in subsequent years and submitted that by preferring an appeal, the 
Revenue was merely flogging the dead horse and opening the wounds which 
had already healed. 

12. In reply, the learned D.R. submitted that omission to lake an action 
against the HUF in subsequent years or acceptance of die returns of the 
members of the assessee HUF u/s 143(1)-16(1) of the Income-tax Act/ 
Wealth-tax Act would not mean that the departmental appeal had lost 
is relevance or sting and that the doctrine of res Judicata was not applicable 
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In tax proceedings. It was, therefore, submitted that since the matter was 
of momentous importance for the department and raised a vital question 
of Uiw. it may be decided by . the Tribunal on merits. 

13. We have carefully considered the submissions of both the sides. A 
family arrangement, if bonajlde, has to to be .recognised by the courts 
and the income-tax authorities and the Appellate Tribunals are no 
exception to the same. In this regard, the reliance of the learned counsel 
for the assessee on the Gauhatl High Court decision in the case of Ztauddin 
Ahmed vs. CGT (1976) 102 ITR 253 is relevant. Relying on the various 
authorities of the Supreme Court and the Privy Council, the High Court 
said that a family settlement entered into the parties who are the 
members ofa family bonajlde to put an end to disputes amongst themselves 
is not a transfer. The question, however, before us Is not of acceptance 
ofafamllyarrangementbutoflotalpartlUonu/s 171 of (he Act. The learned 
counsel for the assessee began by saying that this was not a case of partition 
bu\of family arrangement. When, however, it was pointed out to him that 
there was no provision under the Income-tax Act to recognize a family 
arrangement, he submitted that family arrangement was only one of the 
modes of partition and hence the provisions of section 171 of the Act were 
attracted In the Instant case. We agree with this submission of the learned 
counsel for the assessee that family arrangement is one of the modes of 
partition of HUF. Though the family arrangement is a much wider term, 
section 171 talks of partition of a HUF. In fact the case relied on by the 
learned counsel for the assessee in Ztauddin Ahmed vs. COT (supra) was 
in respect of a Muslim family where the family settlement was held to 
be valid. In the present proceedings we are not concerned with the claim 
of family settlement in that wider sense but we have to consider its Impact 
under the provisions of section 171 of the Income-tax Act If one were 
to recognize the family arrangement for purposes of section 171 without 
any regeu'd to Hindu law. then the entire scheme of section 171 shall stand 
nullified. 

14. In the case of Kalloomal Tepesivarl Prasad (HUF) vs. CTT (1982) 133 
ITR 690, page 702, the Supreme Court has observed that partition can 
be brought about (i) by a father during his life time between himself and 
his sons by dividing properties equally amongst them, (II) by agreement, 
or (ill) by a suit or arbitration. If family arrangement is evidenced by an 
agreement then it can also take the form of partition and would be a valid 
mode of effecting such partition. 

15. Without going into semantics of the so-called family settlement deed 
dated 31-3-1984, we agree with the later submission of the learned counsel 
for the assessee that the said deed teas only evidencing one of the modes 
of partition of the assessee HUF. In that view of the matter, the decision 
of the Full B«ich of the Punjab and Haryana High Court in the case of 
Sat Pal Bonsai (supra) acquires gteat relevance. That was a case in which 
the assessee being a Hindu undivided family consisted of Sal Pal Bansal 
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and his wife Smt. Bantl Bansal. During the course of assessment pro¬ 
ceedings for assessitient year 1973-74, a claim was made before the 
Income-tax ofllcer that a partial partition had been eflected qua the iamily 
business uipltal at the Instance of the wife of the karta and each of them 
was credited with Rs. 30,374.73. Thematter ultimately reached the Punjab 
and Haryana High Court and the Court observed that the sole owner cannot 
divide the property. The grant of any share in the property by the aole 
surviving male member of the HUP to the family or to the mother was 
held to be in the nature of settlement of property upon them in lieu of 
their rights of maintenance and could not by any stretch of reasoning be 
said to be a partition of the property amongst them. The Full Bench of 
the High Court held that no partition, partial or otherwise, would be 
possible In (he case of a Hiudu undivided family consisting of only one 
male member or the sole coparcener. Therefore, it was held that a karta 
who is the sole surviving coparcener of a Hindu undivided family cannot 
effect partition of the family property between himself and his wife. The 
High Court in term over ruled its earlier decision In the case of Naraln 
Doss Wadhwa (supra) on which reliance had been placed by the learned 
C1T(A). 

16. In the present case, the composition of the HUP clearly shows that 
the assessee HUP consisted of only one male coparcener and the other 
members were the wife of the karta and two minor daughters. According 
to the ratio of the Pull Bench decision of the Jurisdictional High Court 
of Punjab and Haryana In the case of Sat Pal Bansal (supra), the karta 
being the sale surviving coparcener of the HUP could not effect partition 
of the family property between himself, his wife and two daughters. In 
fact. If the letter of Ararita Batra to which a reference has been made above 
Is minutely examined. It would be found that she was also In fact demanding 
her right of maintenance etc. The family arrangement as has been arrived 
at amongst the parties Is, therefore, not a partition of HUP as understood 
In the context of section 171 of the Act and hence the question of recognising 
total partition In the present ease does not arise. In our opinion, the Full 
Bench decision of the Jurisdictional High Court In the case of Sat Pal Bansal 
(supra) Is a complete answer to the first point made by the learned counsel 
for the assessee. 

17. ITie learned D.K. has submitted that the Immovable property In 
question had not been divided by metes and bounds and hence the total 
partition had been vitiated. Relying on the Supreme Court decision In the 
case of KaUoonial Tapeswari Prasad (HUP), It was submitted that though 
partition of immovable property by metes and bounds was not required 
under the Hindu Law, the Income-tax Act u/s 171 imposed a further 
condition that for a partition to be valid, the immovable properties were 
to be divided by metes and bounds. The learned counsel for the assessee 
has placed before us relevant portion of the Chandigarh (Sale of Sites and 
Buildings) Rules, 1960 and Rule 14 thereof clearly mentions that no 
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fragmentation of any site shall be permitted. This clearfy shown that the 
Immovable property bearing SCO Nos. 106, 107 and 108 In Sector 17D, 
Chandlgatb could not be clearly demarcated/dtvlded in the hands of the 
Individual members of the HUF. The asseasee HUF In fact had l/4th 
undivided share In the property and os a result of the so-called partition, 
each Individual member of the assesses HUF was given 1/ 16th undivided 
share of Interest or share In the property. The learned Counsel for the 
aasessee has demonstrated before us as to how the rent received edter 
31-3-1984 has gone to the Individual bank accounts of the members and 
that this was the only me thod by which the property was capable of division. 
We do not agree with the contention of the learned D.R. tha^ this amounted 
only to division of income and hot of property. The property can be divided 
by metes and bounds only If it Is capable of such division. In the present 
situation, the only method of division of the undivided l/4th share In the 
Immovable property at SCO Nos. 106, 107 and 108, Chandigarh was to 
further divide it into 1X 16th share each of the four members of the assesses 
HUF. We are, '^erefore, clear.'in our mind that on this basis alone, the 
case of the assessee cannot be thrown out for recognition of total partition 
u/s 171 of thb Act.' In this regard, the reliance by the learned counsel 
for the assessee ^on the Allahabad High Court decision in the case of Onkar 
Saran & Bros, (supra] is relevant and well placed. 

18. It has further been stated that registration is not required of the 
memorandum of family arrangement which clearly denotes that lamlly 
arrangement was interior to the drawing of the memorandum. It has also 
been submitted that section 171 of the Act does not require registration 
of the agreement In the case of division of an immovable property. Reliance 
has been placed on the Supreme Court decision in the case of N.S. Cetti 
Chetliar (supra) 

19. We have carefully gone through the contents of the memorandum of 
lamlly settlement There are no recitals In the memorandum of settlement 
to suggest that a family arrangement had already been arrived at and this 
was reduced to writing by the subsequent memoradum. There is also no 
reference In the said memorandum to any family disputes or to the 
correspondence between the karta and his wife. Even in the case of N.S. 
Getti Chettiar (supra), the gift was both of movable and immovable property 
and It Is significant to note that the immovable properties had been 
transferred by a registered deed In that case. Section 171 does not talk 
of registered deed In that case. Section 171 does not talk of registration 
of partition deeds in respect of immovable properties as the Gift-tax Act 
does not talk of registration of Immovable properties gifted by the donor. 
These are matters which fall within the purview of Transfer of Property 
Act and Indian Registration Act. The Patna High Court in the case of CTT 
vs. Chanshyam Das Laxml NaraUi (1974) 95 ITR 438 has held that even 
if the award by Its own force purported to partition the properties and 
to allot the properties to the various parties. It could not affect any 



5S 


TAXATION - TRIBUNAL DBOiacmS 


IVoL id4 


immovable propertlea comprised therein In the absence of re({lstratl6h In 
view of section 49(la) of the Registration Act. It is true that the Orissa 
High Court in the case of Padmalochan Panda vs. State of Orissa (1972) 
84 ITR 88 has held that a document acknowledging a previous partition 
in a Hindu undivided family does not require registration and such a 
document is admissible in evidence as proof of partition. But on a minute 
examination of the memorandum of 'family settlement' in the present 
case, we are of the opinion that there was no oral arrangement interior 
to the drawing of memorandum of‘family settlement’ and that the partition 
was effected under the said memorandum of family settlement. In fact, 
the Assessing Officer has clearly mentioned in the order u/s 171 that 
the assessee had asked the Assessing Ofhcer vide letter dated 9-5-1984 
that total partition of the properties of the HUP had taken place and that 
the claim of total partition be recogni:^ u/s 171 of the Act. The reference 
to the word ’partition* at various places in the memorandum is also a 
pointer of the fact that this Indeed was a deed of partition. Since it wAs 
rmt registered when the Assessing Oniccr passed an order, this could not 
be admitted as a piece of evidence. As already noted above, apart from 
the memorandum, there was no evidence before the Assessing Officer 
leading to the factum of total partition. On this ground also the claim 
of the assessee falls. 

20. The learned counsel for the assessee, however, polnled out that later 
on, the partition deed had been got registered on 16-7-1987. It is settled 
law that a registered deed will relate back to the date of its execution. 
If It is found that the memorandum of ’family settlement’ was later 
registered on 16-7-1987 as stated before us. then it would relate back 
to 31 -3-1984 when the memorand um was actually drawn up. This, however, 
has to be verified by the Assessing Officer. We accordingly restore this 
matter to the Assessing Ofllcer for the limited purpose of flnding out as 
to whether the memorandum dated 31-3-1984 was later got registered 
on 16-7-1987 as alleged, or not. In case it was got registered then this 
objection of the Revenue that the memorandum was not registered would 
not hold good. In case, there was no registration then this would be an 
additional ground for not recongnising the total partition in the case of 
the assessee HUE. 

21. Since on the question of partition by the sole surviving coparcener, 
we have held that the partition was not valid, so far as the case of Naresh 
Batra HUP is concerned, total partition is not recognizable and is not 
recognized. We accordingly reverse the order of the learned CFTfA) on the 
point and restore that of the Assessing Ofllcer. 

22. Before closing discussion on the issue, we may as well refer to another 
objection raised by the learned counsel for the assessee to the effect that 
the matter is academic Inasmuch as. no action could be taken in the hands 
of the assesses HUE in the subsequent years and erstwhile memhers of 
the HUE had been assessed individually on a substantive basis in Income- 
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tax and wealth-tax proceedings. We agree with the Idamed D.R. that the 
doctrine of ns Judicata la not applicable to Income-tax proceedings. We 
are not concerned with the omission or inadvertence of the department 
in not assessing the Income/weallh In the hands of the assessee HUF In 
the subsequent years in respect of the properties said to have been 
partitioned. We are not concerned whether the erstwhile members had 
been Individual^ assessed Ip respect .of their shares In Income/wealth 
as a result of so-called total partition. The matter involves an Interpretation 
of an important question of law and we have disposed of the Revenue’s 
appeal on that basis. We do not attach any importance to the allegation 
that the decision on the issue would be an exercise in futility. 

23. In the result, the Revenue's appeal is allowed. 

24. Now we come to the quantum appeal in IT.A. No. 1018/Chandl/1989 
for assessment year 1984-85 in the case of Batra HUF. The main ground 
is against the allowance of assessee's claim of total partition u/s 171, 
We have already held above that the learned CITtA) was wrong In allowing 
the claim of total partition in the case of the assessee HUF u/s 171. This 
ground is accordingly allowed, it is settled law that unless partition is 
recognised, the HUF continues to be assessed in respect of the properties 
covered by the partition. This position of law has been reiterated by the 
Supreme Court in the case of R.B. Tunkt Sah Baidhyanth Prasad vs. CUT 
(1995] 212ITR 632. Since the claim of total partition has not been accepted 
by us. the Income of the HUF will be assessed in the hands of the assessee 
HUF for assessment year 1984-85. 

25. During the course ofproceedings before us. the learned D.K. submitted 
an additional ground which Is to the following effect 

*On the facts and in the circumstances of the case, the learned CITIA) 
has erred in deleting the addition on account of co-owner share and 
holding that the share should be taken at l/4th instead of 1/2 taken 
by assessing authority." 

26. The learned counsel for the assessee raised objection to the admission 
of this ground coming as it did towards the fag end of the closure of the 
arguments. We, however, admitted the ground because it was a legal issue 
and had been omitted to be raised by the Revenue in the first Instance. 
On merits, however, we find that issue has to be decided in favour of the 
assessee and against the Revenue. The facts show that 1 /2 of the property 
bearing SCO nos. 106, 107 and 108, Sector 17-0 Chandigarh had been 
gifted by the assessee HUP to Smt. Manju Batra. The gift was found to 
be valid and hence the interest of the assessee HUF in the said property 
amounted to 1 /4th and not 1/2. This position was accepted by the Tribunal 
in the assessee's own case for assessment year 1979-80 vide order dated 
27-4-1988 In W.T.A No. 48/Chandl/1985. in subsequent other years also 
this position has been reiterated by the tribunal and hence we do not 
find any merit in the addlUonal ground which Is hereby dismissed. 

27. In the result, the appeal is partly allowed. 
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28. Now we come to the Revenue's appeal in the case of Shri B.L. Batra 
in I.T.A No. 1015/Chandl/1989 for assessment year 1984-85. The family 
consisted of Shri B.L. Batra, his wife Mrs. Raj Kumarl Batra and his two 
Bons Dr. Mohesh Batra and Shri Noresh Batra. There was a total partition 
under memorandum of “family settlement* dated 18th September. 1964. 
A claim of total partition was made u/s 171 of the Act before the Assessing 
Omcer for recognising the total partition as on 18-9-1984. It was claimed 
that the commercial property of SCO Nos. 101, 102 and 103 In sector 
17 -D at Chandigarh had been paitlUoned equally amongst the four members 
of the HUF and the shares In various companies and cash deposits as 
per schedule to the memorandum had also been divided amongst the 
members of the HUF. The Assessing Olllcer. however, rejected the claim 
of total partition on the ground that there was no physical division of 
Immovable properties ai id that the partition deed had not been got registered. 
The objection that the karta was not competent to partition the HUF 
properly as in the case of Shri Naresh Batra HUF was not involved in 
the present case because the family consisted of more than one male 
coparceners. As regards the other two objections, the facts are almost 
Identical to what have been discussed above while dealing with the 
Revenue's appeals in the case of Shri Naresh Batra HUF. We have already 
held that because of the rules and regulations governing the sites and 
buildings at Chandlgarth, no fragmentation of the sites was permissible 
and hence the objection of the Revenue that there was no division of the 
property by metes and bounds so far as SCO Nos. 101, 102 and 103, Sector 
17D. Chadigarh is concerned, is rejected. 

29. The second objection that the partition deed had not been got registered 
was found to be valid but In this case also it was submitted on behalf 
of the assesses that the partition deed was got registered on 16-7-1987. 
For this purpose, the matter has been restored by us back to Uie Assessing 
Officer In the case of Shri Naresh Batra HUF. In the present case also 
we restore this matter back to the Assessing Officer for the limited purpose 
of ascertaining as to whether the memorandum had subsequently been 
registered or not. In case, the assesses got registered the memorandum 
subsequently. It will relate back to the date of execution l.e. 18-9-1964 
and this objection in that event would disappear. 

30. We held accordingly. During the course of discussion, the learned D.R. 
further pointed out that in this case, there was agricultural land which 
had also been divided amongst the members of the HUF. The land consisted 
of about 2 acres in village Jamalpur Khurd, Tehsil Sonepat as shown in 
schedule I to the memorandum pertaining to Immovable property. It was 
submitted that even ii\ respect of this agricultural land there was no 
division by metes and bounds and hence this vitiated the entire partition 
because partial partition was not valid u/s 171 of the Act for A.Y. 
1984-85. 


31. The learned coutuel for the assessee, on the other hand, contended 
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that the Assessing Ollicer did not raise any objection to the non-dlvlslon 
by metes and bounds of the agricultural land which In any case was under 
the Illegal possession of the tenants. 

32. After carefully considering the submissions of both the sides, we And 
that there Is no discussion In the orders of the authorities below regsu'dlng 
the division. If any, of the agricultural land. The objection raised by the 
learned O.R. is valid. We accordingly restore for examining whether the 
said agricultural land was capable of physical division by metes and 
bounds. If It was so, then it would be a sufficient ground for rejecting 
the claim of partition of the HUF by the assessee. 

33. The other objection of the learned Counsel for the assessee that the 
matter was merely academic has been discu.ssed by us in the case of Shri 
Naresh Batra HUF above and has been rejected. We reject the same here 
also. 

34. In the result, the appeal is partly allowed fur siatistlcnl puiposes. 

35. We now come to the Revenue's quantum appeal fur assessment year 
1984-85 being l.T.A No. 1016/Chd/89 In case of B.L. Batra HUF. The 
only effective grounds is against the allowing of assessee's claim of total 
partition u/s 171 of the Act. The income of the assessee shall continue 
to be assessed In the hands of the assessee HUF unless the claim of 
partition has been accepted. Since we have restored tlie matter to the 
Assessing Officer on two points regarding the assessee's claim of partition, 
u/s 171, the Income of the assessee HUF will also be computed In 
accordance with the finding recorded by the Assessing Officer on the 
assessee's claim u/s 171. 

36. In the result, the appeal is partly allowed for statistical purposes. 

37. Now we come to the Revenue's appeal in l.T. A No. 1019/Chandi/ 
1989 for assessment year 1984-85 In the case of Dr. Mahesh Batra. It 
Is against the acceptance of the assessee's claim of total parliUon u/s 
171. The assessee HUF in this case consisted of Dr. Mahesh Batra himself, 
his wife Mrs. Manju Batra and two minor sons Vaneet Batra and Vlkram 
Batra. It was claimed that there was a memorandum of ‘family settlement* 
dated 31-3-1984 according to which l/4th share in commercial property 
bearing SCO Nos. 106, 107 and 108, Sector 17-D, Chandigarh had been 
divided equally amongst the four members of the HUF and 3296 equity 
shares of Ks.. 100/- each iiud been divided in sucii a iiiaiiiier that each 
member got 824 shares with disthicUve numbers. The Assessing Ofllcer 
rejected the claim of total partition because there was no physical division 
of immovable property by metes and bounds and because Uie partition 
deed had not been got registered. Ttie facts are almost identical to what 
has been discussed above In the case of Shrl Naresh Batra HUF. For the 
same reasons, we do not find any merit In the submission of the learned 
D.R. that there was no physical division of the commercial property by 
metes and bounds. On the grbund of memorandum not having been 
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registered, we restore the matter'back to the flle of the Assessing Officer 
for the limited purpose of finding out as to whether the said memorandum 
was got registered subsequently on 16-7-1987 or not. as alleged. The fate 
of the matter will depend upon the finding the Assessing Officer. The 
objection regarding the question being academic raised by the learned 
Counsel for the assesses has to be rejected as was done in the case of 
Shrl Naresh Batra HUF. 

38. In the result, the appeal is partly allowed for statistical purposes. 

39. Now we come to the Revenue's appeal in I.T. A. No. 1020/Chandl/ 
1989 relating to assessment year 1984-85 in the case of Dr. Mahesh Batra 
HUF. Ground No. 2 is against the acceptance of the claim of total partition 
u/s 171 of the Act. This will depend on the ascertaiiunent of facts by the 
Assessing Officer with regard to subsequent registration of the memoran¬ 
dum as discussed above. 

40. Ground No. 1 is against the holding that the assessee's share in the 
rental Income from SCO Nos. 106, 107 and 108, Sector 17-0, Chandigarh 
is only 1 /4th and not 1/2 as taken by the Assessing Officer. We find that 
the aasessees HUF had gifted 1 /2 of the property to Mrs. Raj Kumarl Batra. 
The gift was made on 2-11-1974. It was held to be valid and the Tribunal 
for assessment year 1983-84 in the assessee's own case vide order dated 
16-8-1994 in ITA No. 22/Chandi/1989 held that only l/4th share of 
Income was assessable in the hands of the assessee HUF. We further find 
that even the departmental K.A.No. 311/Chandi/1994 for assessment year 
1983-84 was dismissed by the Tribunal vide order dated 18-1-1995. 
Looking to the past history of the case, we decide this issue against the 
Revenue. 

41. In the result, the appeal Is partly allowed. 
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IN THE INCOME TAX APPELLATE TRIBUNAL 
BOMBAY BENCH 'A' BOMBAY 
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M/s Tribhovandas Bhimji Zaverl & Sons 
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AMNESTY SCHEME — The scheme required that an a e e ee eee must 
come forward with clean hands by making full and true diaclosnre 
of Income honestly and that piece meal dlsolosure eras not permlsaible 
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PBIf4I>TT FOR CONCKALIIENT — Whsre there wee material on record 
to proee that ^Artlculara of Income fumlahed by an aaseaaee were 
tnacenrate. the AO conld levy penalty u/a 271(tKc). 

Aa a ea iee filing return on 15-6-1982 declaring income Ra. 8.64 lakhe 
Search operatione on 21-9-1982 — Asaeesee filing settiement 
petition for 1979-80 to1983*84 — Settlement petitlona admitted for 
1979-80 to 1981-82 « 1963-84 — For 1982 appUcation rejected — 
For 1982-83 asaessee filing a reviaed return on 31-3-1986 aurrender- 
ing Ra 7 lakha under Amneaty Scheme—A.O making further enqulriea 
about more eaah credlta etc — Aaaeaaee filing another reviaed return 
on 30-3-1987 under Amneatry Scheme aurrenderlng Ra 11,80,000 
more — A.O. completing aaatt. on Ra. 26.10 lakha and aubaequently 
levying iwnaltlea u/a 271(1)(g1 and 273 — CIT(A) cancelling penaltlea 
holding that the oaae wae covered under Amneaty Scheme and that 
penalty u/a 371(l)(c) waa alao not leviable on merlta — Held, Amneaty 
Scheme not appllimbl'e aa dlacloaure made piece meal — A.O. im* able 
to prove concealment in r/o caah credlta amounting to Ra. 7.48 lakha 
and penalty leviable — CIT(A)’a order partially modified — Regarding 
penalty u/a 273 held that it waa not covered under the Amneaty 
Scheme, ainee appeal waa not decided on merits, CIT(A)‘a order act 
aside for fresh decision. 

Income-tax Act, 1961 — Sections 271(l)(c) and 273. 

Bd's order u/s 119(2) dl. 14-2-198^. 

Amnesty Scheme and Bd's circular No. 451 dt. 17-2-1986. 

FACTS 

The ossessee a leading Jewellers oj Bombay JUed Us relum of income for 
the assessment year 1982-83 declaring an income of Rs. 5,63,910/- on 
15-6-1982. On 21-9-1982 search operations were carried oul on assessee's 
premises. The assessee JUed a petition u/s 273A before the CTT offering 
Rs 20 lakhs on 27-1-1983 wUh a view to avoid further enquiries and buy 
peace. This offer was incresed to Rs. 30 lakhs and subsequently to Rs. 52 
lakhs. This offer was rejected and the assessee filed settlement petitions 
bqfore the Settlement Commission in respect of assessment years 1979-80 
to 1983-84. The petUlons ,were accepted for all the years except for the 
assessment years 1982-83 as concealment was likely to be established by 
the revenue for that year. There were number of cash credits involved In 
this year. When the A.O. made enquiries and asked the assessee to produce 
them with pass books etc the assessee offered Rs. 7 lakhs more in r/o cash 
credits and interest thereon and JUed revised return on 31-3-1986 under 
the Amnesty Scheme. When tlu? A.O. made further probe, the assessee 
surrendered further Rs. 11.50 lakhs as account of more cash credits and 
interest thereon and interest On loans taken In e tiler years purchase qf 
Jewellery worth Rs. 5.50 lakhs by Miss Rekha Ganesh and JUed another 
revised return on30-3-1981 under the Amnesty Scheme, during its extended 
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period. The A.O. thereafter completed the assessment on Rs. 26.10 lakhs 
q/ler dlsallowtng further interest of Rs. 1,77,212f- regarding bogus loans 
of earlier years and Rs. 25.000/- out of expenses. Subsequently the A.O. 
also levied penalties u/s 27I(l}(c) and 273 of the I.T. Act 1961. In appeals 
filed by the assesses the CIT(AJ held that to the assessee's case Amnesty 
Scheme was applicable and as such no penalties were leviable on assessee. 
He further held that on merits too penalty u/s 271(l)(c) iuo5 not leviable. 
He thus cancelled both the penalty orders and the Revenue filed appeals 
before the TribuntU. 

DECISION 

The Hon'ble Tribunal pointed out that the CBDT order dt. 14-2-1986 
u/s 119(2Ka) and tlte circular dated 17-2-1986 provided immunity from 
the levy of penalty u/s 271(l)(c) and 273 of the Act to those assessees 
who had made full and true disclosure of income between the period com¬ 
mencing from 15-2-1985 to 31-3-1986 and during the extended period 
upto 31-3-1987. The must important requirement was that the assessee 
must come forward with clean tiands by making a full utid true disclosure 
ofits income honestly. Answer toquary No. 21 ofthe circular clearly showed 
that partial or piece meal disclosure was not covered by the scheme. In 
the Instant case the return originally filed was revised twice l.e. on 
31-3-1986 and 30-3-1987. Had the A.O not made furtlier investigation 
the assessee would have escaped from being taxed in respect of its income 
which had been surrendered in the second revised return filed on 
30-3-1987. As such the assessee could not be said to have made full and 
true disclosure honestly and therefore the provisions of Amnesty Scheme 
were held to be not applicable to assessee's case and ClTlAl's finding In 
this respect was reversed. 

Regarding merits of levy of penally u/s 271(l)(c) It was pointed out that 
the question of concealment arose only where the assessee was shown 
to have knowledge of the Income in r/o which the particulars were to be 
furnished. But were the assessee dented totally In regard to a transaction 
outside its books it could not be charged for concealment of particulars 
unless It was established on material or evidence thl income belonged 
tothe assessee in r/o which it had to disclose the particulars. A distinction 
had to be drawn where the addition was made on the basis of material 
found In possession of assessee and the addition made on the basis of 
material found by tlie Revenue from external sources. In the former case 
the assessee could be charged forconcealmenl if It withheld the Information 
or provided inaccurate parUculurs or failed to offer an explanation or was 
not able to substantiate it in resepet of the additions made. But in the 
latter case it was to be established by the revenue that the income In 
r/o which the addition had been made actually belonged to the assessee 
on the basis of undisputed-mterial or evidence found by the Revenue. The 
Hon'ble Tribunal thus observed that the statements of Miss Rekha Ganeaan 
about purchase of Jewellery for 5.50 lakhs created some doubt or suspicion 
but that by Itself could not establish the stand taken by the Revenue. 
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Then insplte of requests the assesaee was not allowed to cross examine 
her. Therefore the ClTtA) was Justifled In deleting penally in r/o such 
addition. The other addition was Rs. 4.5 lakhs on a/c of disallownnce 
of Interest on loans of earlier years. Since no penally u/s 271(l)(c)/273 
was allowed to be levied by the Settlement Commission in earlier years, 
no penalty be levied in r/o this addition u/s 271(l)(c) this year as well. 
The Hon’ble Tribunal further observed that in respect of cash credits worth 
Rs. 7.45 lakhs Insplte of opportunities allowed, the assessee was not able 
to rebut the stand of the Revneue and those persons were neither produced 
nor found on I.T. Deptt's records at GIR nos etc. given. The Hon'ble Tribunal 
thus held that the assessee had furnished Inaccurate particulars in respect 
of cash credits (mentioned in first category) amounting to Rs. 7.45 lakhs 
and thereby concealed the Income to that extent. The penally leviable 
u/s 271(l)(c) on Rs. 7.45 lakhs and interest thereon was thus sustained 
as the A.O. had been able to show that the assessee had furnished 
inaccurate particulars of income in r/o cash credits to that extent.The 
Crr(A)'s order for penalty u/s 271(l)(c) was modified accordingly. 

Penalty order u/s 273 was cancelled by CIT(A) on the ground that assessee's 
case was covered by the Amnesty Scheme. Since Amnesty Scheme was 
held to be not applicable to the assessee and the CITfA] had not decided 
the appeal on merits the Hon'ble Tribunal set aside Uie CITlAl's order in 
regard to penally u/s 273 to be decided afresh on merits. 

Pull text of the Order is given below : 

ORDER 


(K.C. Slnghcd) 

These two appeals by the revenue are against the orders of the C IT (Appeals) 
cancelling the penalty under sec. 271(l)(c) and under sec. 273 pertaining 
to assessment year 1982-83. 

' 2. The brief facts of the case are these. Assessee is one of the leading 
Jewellers of Bombay. It filed its return of income on 15-6-1982 declaring 
its Income at Rs. 5.63,910/-. On 21-9-1982 a search was conducted at 
the premises of the assessee. A petition u/s 273A was filed by the assessee 
before the CIT on 27-1-1983 offering Rs. 20 lakhs fur taxation purposes 
with a view to avoid further Inquiries and investigations and to buy peace. 
This petition related to assessment years 1979-80 to 1982-83. This offer 
was Increased gradually to Rs. 30 lakhs and later on further Incresed to 
Rs. 52 lakhs plus vide letter dated. 22-9-1984. This offer was not accepted 
by the department. In the meanwlille assessee filed a scttfeirieiil petition 
before theSetUemenl Commission on 31-10-1983 pertaining to assessment 
years 1979-80 to 1983-84. Hie said petition was accepted for all Uie years 
except for assessment year 1982-83. The pellllon for 1982-83 was rejected 
on the ground that cundeahuent was likely to be eslabllshctl by the 
department. 
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3. In t)ie course of assessment proceedings the A.O. asked assessee to 
file the details of cash creditors. Summons u/s 131 were Issued by him 
to twenty-two parties at the addresses furnished by the assessee but the 
same remained unserved with the remarks that such parties were not 
available at such addresses. The A.O. vide his tetter dated 17-12-198S 
Informed the assessee about this fact and further asked the assessee to 
produce the parties along with the books of accounts and pass books. 
Since the assessee was not able to produce these cash creditors except 
In the case of K.B. Shah H.U.F. it hied a revised return on 31-3-1986 
under the amnesty scheme offering an additional Income of Ks. 7 lakhs 
which comprised of the following : 

(I) Ks. 65,000/- As peak amount in respect of 11 cash 

creditors, llstof which Is given in the 
letter Hied alongwlth the revised 
return, and appearsatpage 32 of the 
paper book. 

(II) Ks. 5.60,000/- On account of remaining cash credi¬ 

tors Including also the cash credit 
In the name of Rameshchand Jain, 
list of which Is also given In the letter 
Hied with the revised return and 
appearing at page-33 of the paper 
book. 

(III) Rs. 59.938/- Interest on the loans of Rs. 5.60.000 

Ks. 6.84.938/- rounded off to 

Kb. 7,00,000/- 

4. Still being not satisfied the AO continued the Investigations In regard 
to loans. He informed assessee vide letter dated 15-1-1987 that GIR Nos/ 
P.A.Nos. given In the loan confirmation letters In respect of 218 persons ' 
were not correct as they were not fouitd in Ihe respective wards. This fact 
Is also stated to have been Informed to the representative of the assessee. 
The list of these 218 parties was enclosed with that letter (list of persons 
wrongly mentioned in the penalty order as 253). In response to this letter, 
assessee vide its letter dated 3-2-1987 submitted before the AO that during 
t(ie year it has only borrowed money from only 24 persons and to the 
remaining parlies only interest had been paid on the loans token from 
them in earlier years. Itwas further submitted that out of these 24 parties, 
10 parties were covered under the return lUed on 31-3-1986 under the 
amnesty scheme. Out of 14 parties 5 had already been before the AO and 
given their statements to him. Regarding remaining 9 parties, it was 
submitted that these are'covered by the petition u/s 273A, - 

5. It may also be noted that on 16-1-1987 the AO also Issued a letter 
to the assessee informing that summons had ben Issued to Miss Rekha 
Ganeshan, a 01m actress for examination to be held on 22-1-1987. He 



180Q ACrr V8. M/s TMbhorarndas BhJmJl 2!averl ft Sons (Bom.) 


67 


asked the assessee to remain present during her examination/cross 
examination. Hits summon had been issued because she had stated in 
her statement dated 9-11-1982 recorded u/s 131 by the A.O.1. Unit-Ill 
(5) that she tiad purchased certain Jewellery from the assessee Qrm on 
15-5-1981 against the cash payment The statement of Miss Rekha Ganeshan 
was, however, recorded bythe AO on 25-3-1987 wherein it was stated that 
she had visited the shop of the assessee but Ihe jewellery was purchased 
through some other person who was introduced to her by the partner of 
the assessee Arm Shri Vaj ubhai. It appears that the assessee was not asked 
to cross examine her Insplte of the fact that assessee's Chartered Account¬ 
ant aiongwlth Shri D.M. Harish Advocate remained present till 9.oo p.m. 
This in seen from the letter Qled by the assessee in the office of the AO 
on the next day l.e. 26-3-1987 which is placed at pagc-60 of the com- 
pAation. 

6 . Faced with this situation, assessee again filed a revised return on 30- 
3-1987 under the amnesty scheme offering an addition Income of Rs. 11.5 
lakhs comprising of the following : 


(1) 

Rs. 2,85,000/- 

In respect of loans from six cash creditors. 

(11) 

Rs. 38,047/- 

Interest on above loans 

(Ui) 

Rs. 5,50,000/- 

Regarding Jewellery purchased by Miss 
Rekha Ganeshan 

(Iv) 

Rs. 2,78,788/- 

Interest on loans taken in earlier years 


Rs. 11,51,835 rounded off 


Rs. 11,50,000/- 

Finally the assessment was Onallsed onthe total Income of Rs. 26,10,123 
after further disallowing interest of Rs. 1,77,212/- regarding bogus loans 
of earlier years and Rs. 25.000/ - out of the expenses. Penally proceedings 
u/s 271(l)(c) and u/s 273 were initiated by the AO in respect of the above 
additions. 

7. In response to the penally notices u/ s 271( l)(c) and u/s 273 the assessee 
vide its letter dated 7-7-1987 requested the AO to drop the penalty 
proceedings in view of the amnesty scheme. It appears that assessee Died 
copies of affidavits of twenty two parties In the course of penalty proceed¬ 
ings from whom loans had been taken during the year under consldertlon. 
Copies of the affidavits appear in the paper book at pages 94 to 1 IS. The 
AO vide his letter dated 18-1-1989 informed the assessee that summons 
issued to these twenty two parties in the course of assessment proceedings 
remained unserved at the addresses furnished by the assessee since none 
of them was available at such addresses. He, therefore, asked 4heassessee 
to produce all these parties along with the books of accounts, pass books 
etc., so as to prove the identity capacity and genuineness of these cash 
creditors. It was further stated by him that in ca'se ass es s ee Ondh any 
difficulty in producing them, it may collect ‘Oesti summon’ from the 
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Income-tax Offlce. In response to this letter, assessee vide Its letter dated 
25-1-1989 stated tbt conArmatlon letters and alDdavlts of these parties 
along with their GIR Nos./PA Nos. have already been given by It It was 
further stated that the relevant Information may be collected from their 
respective Income tax records. It was also stated that Its case covered by 
the various circulars of CBDT and, therefore, no penalty could be levied. 
It referred to answers to question Nos. 1.4 , 19 and 20 mentioned In the 
CBDT circular No. 451 died 17-2-1986 In support of Its stand. The AO 
again Issued a letter dated 25-1-1989 to produce these parties but none 
of them could be produced by the assessee. Finally, the AO rejected the 
contention of the assessee relating to amnesty scheme and also on merits 
and imposed the impugned penalties u/^s 271fl)(c) and u/s 273. These 
penalties have been deleted by the CfTtA) by holding that amnesty scheme 
applies in the present case. Besides this, it was also held by him that 
penalty was not leviable on merits. 

8 . The learned Sr. Departmental Representative Mr. TUakchand has assailed 
the order of the CIT(A) on various grounds. His first contention is that 
the benefits of amnesty scheme could not be provided to the assessee in 
asmuch as, there was no full and true disclosure of the Income. He drew 
our attention to the order u/s 119(2) dated 14-2-1986 passed by the CBDT 
which specifies the conditions for availing the immunity from levy of the 
penally u/s 271(l)(c) and u/s 273. The said order is published in 158 
ITR 162 Statute. He also drew our attention to question No. 1 provided 
in circular No. 451 dated 17-2-1986. According to him until and unless 
assessee comes forward with the clean hands and makes a true and full 
disclosure of its income, the immunity from the levy of penalty cannot 
be grunted. In this regard he submitted that the assessee (lied its original 
return declaring its income at Rs. 5,63,910/- on 21-9-1982 but when 
inquiries were started by the AO he came forward with a revised return 
under the amnesty scheme ulTerlng an additional income of Ks. 71akhs. 
Since the AO was not satisfied he started further Inqurles and when 
assessee was unable to prove the cash credits he again liled another revised 
return under the extended period of the amnesty offering another income 
of Rs. 11.5 lakhs. He also drew our attention to the fact that assessee 
filed u petition u/s 273A before the CIT as wed as tlie Settlement Petition 
before tile Settlement Cuuuuissloii. His emphasis was tliat the assessee 
tried every forum from settling the dispute. Since ttie settlement petition 
was not admitted by Ihc Settlciiiunt Commission, tlie assessee filed the 
ret urn under the uiiuicsty sclieme. He further submitted that the conduct 
of the assessee Wiis not bona JUlc and he had not come forward with the 
true and full disclosure at tlie lime of llling the first uiiuicsly return and 
11 is only because of furtiicr investigations that tlie assessee surrendered 
.Kidilionai iiicoine. In view of this situation it was argued by him that the 
(..'iT(A) was not Jusiiiiiil in liokiing that bcncllls of the amnesty scheme 
coulil btr givne to the assessee. in support of ills contention he relied heavily 
on llie decision of llic TVibiiiial in flic case of B.Tcx Cur{Mruttoii us. fTO 
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46 ITD 61 (T*M.) wherein the Third Member has taken a view that the 
amnesty scheme cannot be applied to a case where the facts were similar 
to the present case. In addition to this, he relied on the decision of the 
Bombay Bench of the Tribunal in the case of Asst. CIT us. Dalamal A'Sons 
Investment Co.,46 ITD 87 and of Ahmedabad Bench in the case of Asstt. 
err us. Jlaxi Textiles Industries 40 ITD 330. 

8.1. On merits, it was contended by him that the CIT(A) was not Justified 
In holding that there was no concealment of particulars of Income or 
furnishing of Inaccurate particulars of Income by the assessee and no 
penalty could be Imposed as the case of the assessee fell within the ratio 
of the Supreme Court decision in the case of Sir Shadilal Sugar and Genend 
Mills Ltd. 168 ITR 705. His submission was that In regard to the 
genuineness of the cash credit the burdern lies on the assessee to prove 
the same and In his support he relied on the two judgments of the Supreme 
Court reported as Sumatl Dayal vs. CFT 214 ITR 801 and CfT vs. Orissa 
Corpn. Pvt. Ltd. 159 ITR 78. He also drew our attention to the fact that 
the A.O. had made an Inquiry in respect to the cash credits Introduced 
in the year under appeal and found that the GIR numbers given by the 
assessee were wrong and the parlies were not available at their addresses. 
This information was confronted with the assessee. Since the assessee 
was unable to explain the genuineness of the cash credits It offered the 
same under the amnesty scheme. According to him the particulars supplied 
by the assessee in respect to such cash credits were false and. therefore, 
the AO had found the cash credits as non-genulne and In order to save 
the penal consequences the assessee had filed the revised return. Regard¬ 
ing the addition made on account of sale of jewellery worth Rs. 5.5. lakhs 
to Miss Rekha Ganeshan. he relied upon the statement given by her in 
the course of search conducted at her residence wherein she had admitted 
tht the said jewellery was purchased from the assessee. 

9.2 Regarding penalty u/s 273. he submitted that the CITfA) has not 
decided the Issue on merits and has merely deleted the penalty on the 
basis of filing of return under the amnesty scheme. According to him there 
is huge dllTerence between the returned Income and the assessed Income 
and, therefore, the penalty was leviable u/s 273. 

9. On the other hand, the learned counsel for the the asses.sec Mr. Anil 
Harlsh, has vehmentaly opposed the contention of the revenue. He also 
drew our attention to Circular No. 451 dated 17-2-1986and submitted 
that the amnesty scheme was applicable to an assessee if the return has 
been filed before detection by the department. He referred to question No. 
19, the answer to which clarifies that If the I.T.O. only has prima Jacte 
belief then it would not mean that conceahnent has been detected. His 
submission was that the A.O. was only in the process on Inquiries which 
could create only suspicion and thre was no detection by Uie AO. According 
to him, there was no material on record on the basis of which it would 
be said that concealment had been delected by the AO. His further 
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•ubmlsBlon w«s that the asseesee was very much cooperative and had 
surrendered the amount relating to cash credits and Interest thereon as 
well as the amount pertaining to alleged purchase of JeweUeiy by Miss 
Rekha Caneshan In order to buy peace with the department. He further 
submitted that the ratio of the Judgment of the ^>ex Court In the case 
of Sir ShadUal Sugar and General Mills (supra) appUes tothe (acts of the 
present case. In support of his contention he also relied on the various 
judgments of High Courts and Tribunal which are as under ; 

(I) Varkey Chacko us. CIT - 203 ITR 885 (SC) 

(II) V^lr Khanna vs. MC - 52 ITD 652 

(III) Bombay Cloth Syndicate vs. CIT - 79 Taxman 352 (Bom.) 

(v) ACIT vs. Prakash Oil Inds. - 52 TTU 514 

(vll) rrO us. P.M. Sulhar - 214 ITR 12 (Ahd.) 

(vlli) Jaikishan Copiklshan A Sons A Ors. vs. CIT - 74 CTR 8 (Trlb.) 

(Gild.) 

(lx) Laxman us. CIT - 75 CTR 76 (Bom.) 

(x) Anand Kumar Sara/ vs. CIT - 75 Taxman 320 (Cal.) 

(xl) Lute Shrl J.B. Nalk vs. DC - 45 TTU 206 (Ahd.) 

(xll) rrO os. Ram NiUwra Thakur - 41 ITD 90 (Pat.) 

(xlll) WTO us. Anandkiunar Pd.SIuih - 41 ITD 406 (Pat.) 

(xlv) Sham Raising Chandel - 41 FPR 212 (Ahd.) ’ 

(xv) UHamchand Dhulani A Co. • 42 ('FD 404 (Del.) 

10. Thu rival coivtentlons of the parties as well as the case laws and the 
material to which our altentlun was drawn have been considered by us 
carefully. In our opinion, the first conlcnUon of tlte revenue regarding non- 
appllcablllty of the aninesly scheme to the present case is not without 
force. We have gone through the circular No. 451 dated 17'2-1986 on which 
heavy reliance has been placed by the assessee. The said circular Is 
published In 158 ITR 135 (St.). We have also gone through the order of 
IheCBDTdated 14-2-1986 passed u/s 119(2)(a) which provides Immunity 
from the levy of penalty u/s 271(l)(c) and u/s 273 to those assessee's 
who had made full and true disclosure of the income between the period 
commencing from 15th day of February 1985 to 31st day of March, 1986. 
This period was latter extended upto 31st March, 1987. For the benefit 
of our order, we are reproducing the order of CBDT u/s 119(2) which is 
as under: 

•Order dated February 14. 1986 (F.No. 281/8/86-I.T.lNV.III) 
Income-tax Act, 1961: Order under S. 119(2)(a); Direction to ITO and 
lAC not to Initiate penalty proceedings under s. 271(l)(a) or 271(l](c) 
or 273 In respect of any assessment year up to and Including assess¬ 
ment year 1985-86. 
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In exercise of the powers conferred by clause(a) of sub-secUon(2) of 
section 119 of the Income-tax Act, 1961 (43 of 1961] the Central Board 
of Direct Taxes hereby directs that the Income-tax OfUcer and the 
Inspecting Assistant Commissioner of Income-tax shaill not Initiate any 
proceeding for Imposition of a penalty on a person or Impose penalty 
on him. for an offence under clause (a) or clause (c) of sub-setcllon 
(1) of section 271 or section 273 In respect of any assessment year 
upto and Include assessment year 1985-86 In a case. If he Is satisfied 
that such person : 

(a) has prior to the detection by the Income-tax OfTIcer, or. as the 
case may be, the Inspecting Assistant Commissioner of Income-tax, 
of the concealment of particulars of Income or of the inaccurance of 
particulars furnished in respect of such income, voluntarily and In 
good faith, made between the 15th day of November. 1985, and the 
31st day of March, 1986, a full and true disclosure of such Income; 

(b) has, on or before the 31st March. 1986, paid the tax on the Income 
disclosed; and 

(c) has co-operatived in any enquiry relating to the assessment of 
Income. 

2. This order shall come Into force on the 17th day of February, 1986. 

(Sd/-) S.K. Roy. 

Member (Investigation) 

Central Board of Direct Taxes 

(F.No. 281/8/86/I.T. (INV.IIl) 

The bare reading of the aforesaid order clearly shows that in order to claim 
immunity from imposition of penally, assessee must satisfy the following 
conditions : 

(I) that the assessee must make full and true disclosure of Its income; 

(II) the disclosure must be voluntarily and In good faith; and 
(ill) that such disclosure must be prior to detection by the A.O. 

It will also be pertinent to refer to the answers to question Nos. 1 and 
21 mentioned in (he circular No. 451 which are relevant in this regard 
and are being reproduced as under : 

“Q.No. 1 - What will be procedure required to t)e followed by the assessee 
who wants to declare Income or wealth in resepct of the past years? 

(a) In case where the assessments pertaining to those years are 
already completed; 

(b) In case where the assessments in respect of those years are 
pending 

Answer. - In case where the assessments are already completed, the 
taxpayer should approach the concerned Commissioner of Income-tax 
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with the full disclosure of the amounts of Income and/or wealth 
concealed In various years and should also file relums for the relevant 
years. He should also produce evidence of pajrment of taxes before 
March 31. 1986. The Illlng of the returns will be regularised by issue 
of formal notices under section 148 of the Income-tax Act/sectlon 17 
of the Wealth-tax Act. In cases where the assessments are pending, 
the taxpayer should Ole revised return before the Income-tax OQlcer 
along with evidence of payment of taxes. 

Q. No. 21 - Whether such a declaration by the partners could be taken 
as information by the Income-tax Officer for Initialing proceedings 
under section 147(A/(b) against the Orm? 

Answer . - Yes, unless they also choose to disclose the Income of the 
llrin. As pointed out earlier, their desire to turn honest must be full 
and not partial.' 

From the combined reading of the said circular and the order u/s 116, 
it is clear that the most important requirement is that assessee must come 
forward with clean hands by making a full and true disclosure of its Income 
hone.slly. Answer to queslllon No. 21 clearly shows that partial disclosure 
Is not covered by the scheme. Ttierefore. in our opinion, there cannot be 
any dlsclo.sure in piece meal. 

10.1. Now, let us examine whether assessee Is entitled to the Immunity 
from levy of penalty u/s 27 l(l)(c) and u/s 273. In the present case assessee 
had filed its return originally on 15-6-1982 declaring an income of 
Its. 5.03,910/-. The revised return under the amnesty scheme was Hied 
on 31-3-198G declaring an additional income of Ks. 7 lakhs on account 
of cash credits and interest thereon. Again a revised return was Hied under 
the amnesty scheme on 30-3-1987 uflering an additional income of 
Ks. 11.5 lukhs on account of cash credits and interest thereon as well 
as on account of alleged sale of Jewellery by the assessee to Miss Kekha 
Oaneshun. Considering the disclosures by the assessee in piece meal it 
cannot be said that the assessee had come forward with clean hands. The 
a.ssess(*e must have disclosed the entire income while niiiig the first return 
under the amnesty scheme, in Utc present case the A.O. was not satislied 
with regard tolhe disclosure made by Uie assessee In the year 1986 and 
eoiilinued his iiivestigaliuns in respect of llie cash credits which were not 
surrendered by the assessee. Since the assessee was unable to prove the 
genuineness of the casli credits, it filed another revised return on 
30-3-1987. Had the AO iiol made further Investigations, assessee would 
have esepaed from being t;ixed In respect of its Jncoiiie which hud been 
surrendered in the second i\;vlsed return filed on 30-3 1987. In these 
circiimslaiiees, it could licit he said (hut assessee made full and true 
disclosure liuneslly. Tlie vic,-w whicli we have taken Is fiirtlier supported 
liy (lie dceisiuii iil tlie T'riiiuiial Uuiiiliuy lieiicli in (lie ease of U. Tex 
Coi'jjorution us. I'lX) 46 ITU U1 (TM) wliereiii llie Tliird Member lias taken 
a similar deci.siuii on similar .set of facts. 
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11. The case law relied upon by the learned .counsel for the assessee In 
this regard do not help him. None of the cases relied upon by him deals 
with a case where disclosures were made In piece metal. In all the cases 
the facts were entirely different Inasmuch as the disclosure was made truly 
and fully. Hence, the contention of the assessee cannot be accepted as 
it has not fulfilled the most Important condition of making full amd true 
disclosure as speclQed In the order of the C.B.O.T. u/s 119(2). In the 
Madhya Pradesh High Court decision reported In 76 ITR (MP) 103. Their 
lordships had held that the circulars Issued by the CBDT u/s 119 are 
binding on all sub-ordlnate authorities. It further held that the Commis¬ 
sioner Is bound to offer an opportunity of hearing and pass a reasoned 
order. There cannot be any dispute with such proposition. It was a case 
where a full disclosure was made. The Hon'ble Bombay High Court inthe 
case reported as 75 CTR (Bom.) 76 was concerned with the request whether 
the return was voluntarily or not.Oii the contrary, this Judgment goes 
against the assessee as It has been held In that case that one of the 
conditions for exercising the discretion u/s 273A was making of full and 
true disclosure of Income In good faith. We have already held that assessee 
had not disclosed the income truly and fully. The Hon'ble Calcutta High 
Court In the case reported as 75 Taxman 320 was concerned with a case 
where the revised return was filed under the amnesty scheme after the 
search. At page 323 it has been mentioned that It was an admitted fact 
that assessee had disclosed fully and truly his Income which Is not the 
case before us. The Hon'ble Rajasthan High Court In the case reported 
as 80 Taxman 125 was concerned with a case where the assessee has 
made full disclosure under the amnesty scheme. In the Bombay High Court 
decision In Bombay Cloth Syndicate their lordships had held that circulars 
Issued by the Board are binding and penalty could not be imposed where 
revised return was filed disclosing the true and full Income. We need not 
repeat the other citations referred to by the learned counsel for the assessee 
as in one of the cases the facts are similar to the facts of the present 
case. Therefore, tills conlenllon of the assessee Is rejected and It Is held 
that the CIT(A) was not Justilled in applying the benefits provided bythe 
CBDT in its order u/s 119(2) dated 14-2-1986 Inasmuch as the assessee 
had failed to disclose Its Income truly and fully. 

12. The next question Is whether the order of llie C1T(A) can be upheld 
on merits. It Is pertinent to note that following categories of Income have 
been surrendered by the assessee Is his revised relurn : 

(a) Rs. 5,50,000/- On account of alleged sale of 

Jewellery by the assessee to Miss 
Kcklia Caneshan 

(b) Ks. 2,78,788/- On account of disallowances of 

Interest In respect of loans pertain¬ 
ing to earlier years which was 
substituted by A.O. to Ks. 4.5 lakhs 
and 
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(c) Rb. 10,07,985/- On account of cash credits intro¬ 

duced in the books of account dur&ig 
the year under consideration and 
the interest therein (9.10 lakhs 
97985) 

Rs. 17,36,773/- 

Rs. 18,50,000/- rounded off 

13. First we take up the surrender of Rs. 5.5 lakhs mentioned in category 
(a). The language of sec. 271 (1 )(c) speaks of the concealment of particulars 
of Income or furnishing of Inaccurate particulars of such income. The word 
‘conceal* has not been defined in the Income-tax Act According to the 
Webster's Dlstlonary, 11 means ‘to hide, secret, keep from sight, discover 
or knowledge.* According to the Black's Law Dictionary the word 'conceal' 
means ‘to hide, secret, or withhold from knowledge of olhers.To withdraw 
from observations: to withhold from utterance or declaration; to cover or 
keep from sight. To hide or withdraw from observation, cover or keep from 
sight or prevent discovery of.‘ The above definitions clearly show that the 
question of concealment arises only when the person knowingly hides the 
information. Therefore, in our opinion, the question of concealment arises 
only where tlie assesses is shown to have Ihe knowledge of the Income 
in respect of which the particulars are to be furnished. But where the 
assessee denies totally in regard to a transaction outside its books, it 
cannot charged for concealment of the particulars unless it is established 
on materials or evidence that income belongs to the assessee in respect 
of which it has to disclose the particulars. A distinction has to be drawn 
where the addition is made by the AO on the basis of the material found 
in possession of the assessee and the addition made on the basis of material 
found by the revenue from extreneous sources. In the former case the 
assessee can be charged for concealment of particulars of income or 
furnishing of inaccurate particulars if it withholds the Information or 
provides Inaccurate particulars or fails to offer any explanation or if it 
is found that assessee is not able to substantiate the explanation in respect 
of the additions made. But In the latter case the question of giving any 
information or explanation does not arise unless It Is established by the 
revenue that Income in respect of which an addition is made actually 
belongs to the assessee on the basts of undisputed material or evidence 
found by the revenue. In ttie present case the stand of the revenue la that 
Miss Rekha Caneshan had purchased the Jewellery from the assessee. The 
material relied upon by the revenue is the statement recorded u/s 132(4) 
In the course of the search at her residence. That statement. In our opinion, 
may be relevant for making an addition in her case, but it certainly carmot 
be the sole basis Cor making the addition in the hands of the assessee 
unless the assessee is given an opportunity to rebut the same. The revenue 
has made Inquiries from the employees of the assessee who could not tell 
anything in this regard. Miss Rekha Caneshan was examined by the AO 
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In the eotirse of the assessment proceedings In the case of assessee. Her 
statmnent does not establish that the Jewellery was purchased from the 
assessee. It has been sikted by her In the statement that she visited the 
shop of the assessee but somebody was Introduced by the partner of the 
firm through whom the alleged purchase of jewellery was made. The answer 
to question No. 2 Is reproduced as under : 

*Ans. (2) - On 14-5-81, I had visited TBZ and Sons, Opera House, 
Bombay for purchase of jewellery In the premises of TBZ and Sons. 
Opera House, Bombay. The jeweller)’ was shown by a person who was 
Introduced as a broker by their partner Shrl Vajubhal. On nnallsallon 
of the deal, cash was handed over to the same person In the presence 
of Vajubhal.* 

14. The statement of Miss Rekha Ganeshan, in our opinion, creates some 
doubt or suspicion but the by Itself cannot establish the stand taken by 
the revenue. It Is also pertinent to note that Insplle of the request made 
by the assessee, the AO had allowed the assessee to cross examine her 
as Is appmnent from the letter of the assessee dated 26-3-1987 addressed 
to the ITO, Central VI, Bombay. lliaU In our opinion, amounts violation 
of principles of naturaljusUce. Hence, we are of the view that the department 
has not been able to prove that it represents the Income of the assessee 
much leas Ute 'concealment'. Merely because the Income has been surrendered 
by the assesses In order to buy peace with the department, the assessee 
cannot be penalised. It is, therefore, held that the CITIA) was justified 
In deleting the penalty In respect of such addition. 

15. The next category of addition of Rs.. 4.5 lakhs is on account of 
disallowance of interest In respect of loans pertaining to earlier years. We 
Bnd that the settlement petition of the assessee for earlier year has been 
admitted by the Settlement Commission and it has been directed by the 
Settlement Commission to waive the penally leviable u/s 271( 10(c) and 
u/s 273. The relevant portion of the order of Settlement Commission is 
being reproduced as under : 

*No interest Is chargeable u/s 139(8) for any of the these four years. 
Interest u/s 215/217/217(1A) is also not chargeable for the assess¬ 
ment year 1979-80. As for tlie other three assessment years. Interest 
u/s 215/217/217(1A) will be charged from the first Aprilof the relevant 
assessment year upto a dale which falls one year from the date of 
filing of the return. No penalty is leviable u/s 271(l)(a) for any of the 
years. Penalties leviable under sections 271 (l)(c) and 273 are waived. 
The petitioner Is also granted immunity u/s 245H from prosecution 
under any provisions of the income-tax Act.* 

It may be mentioned that the settlement petition was concerned with 
assessmentyears 1979-60 to 1981-82 and 1963-84. The Intcrestofjustice, 
therefore, demands that no penalty should be levied in respect of the 
assessment year 1982-83. Hence, we uphold the order of the C1T(A) In 
respect of the aforesaid amount. 
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16. Now we are.Jeil to consider the levy pf penalty u/a 271(l)(c) with 
reference to surrender of cash credits of Rs. 9,10,000/- and Interest 
thereon amounting to Rs.. 97,985/-. The list of the cash creditors vdilch 
are to be considered by us Is as under : 


(1) 

M/s Uday Trading Co. 

Rs. 50,000/- 

(111 

Jain Trading Co. 

Rs. 50,000/- 

(111) 

Mehta Enterprises 

Rs. 50,000/- 

(hr) 

Ratan trading & Co. 

Rs. 50,000/- 

(V) 

Gautam M. Jain 

Rs. 50,000/- 

(Vl) 

Kesarl Textiles 

Rs. 50,000/- 

(Vll) 

Saraswati Trading Co. 

Rs. 50,000/- 

(vUI 

KlranraJ C. Mehta 

Rs. 50,000/- 

(lx) 

Manjula Enterprises 

Rs. 50,000/- 

(X) 

Gajendra Trdlng Co. 

Rs. 50,000/- 

(xl) 

Mamata Trading Co. 

Rs. 50,000/- 

(xll) 

Ratan & Co. 

Rs. 35,000/- 

(xlll) 

Klran Textiles 

Rs. 35,000/- 

(xlv) 

AJlt R. Bagkar 

Rs. 25,000/- 

(XV) 

Padam & Co. 

Rs. 1,00,000/- 

(xvl) 

Shrl Rameshchand M. Jain 

Rs. 50,000/- 

(xvll) 

Blplnchandra & Co. 

Rs. 50.000/- 

(xvill) 

JagldshraJ C. Mehta 

Rs. 50.000/- 

(xlx) 

Arunodaya & Co. 

Rs. 50,000/- 

(xx) 

Ashok Bansllal Slnghvl 

Rs. 25,000/- 

(xxl) 

Oaga & Co. 

Rs. 1,00,000/- 

(xxll) 

Gaheshmal Maneklal 

Rs. 1,00,000/- 

(xxUi) 

K.B. Shah (HUF) 

Rs. 20.000/- 


It Is clear from the facts that assessee had filed confirmation certificates 
along with CIR numbers in respect of such cash credits. The AO not being 
satisfied with such confirmations Issued summons u/s 131 to them at 
the addresses furnished by the assessee which remained unserved as these 
parties were not existing at such addresses. It Is also an admitted fact 
that the AO made Inquiries from their respective Income-tax wards and 
found that most of them were not on the Income tax records. The AO, 
therefore, issued letter dated 17-12-1985 to the assessee confronting with 
this fact and requested the assessee to produce the cash creditors. The 
list of the parties not found In the Income tax records was given In that 
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letter. Ajialn in the penalty proceedings this fact was also confronted by 
the AO to the assessee vide his letter dated 16-1-1989. Thereafter another 
opportimlty which was finally given to the assessee to produce them by 
his letter dated 26-1-1989 as the assessee recently has been able to obtain 
their affidavits. Inspite d all th^ opportunities, assessee was not able 
to rribut the stand of the revenue, regarding identity and genuineness of 
the cash creditors. 

17. After perslng the above facts, we have to categorise the cash credits 
into two parts. Flrst-those cash credits in respect of which the AO has 
found that the particulars given by the assessee were inaccurate; and 
second - those cash credits where particulars given by the assessee 
remained uncontroverted. The former category Includes the cash credits 
appearing at serial Nos. 1 to IS mentioned in para 16 amounting to Rs. 
7.45 lakhs. This has been found by us from the perusal of the list of the 
parties not found on. the Income tax record as per the letter of the AO 
dated 17-12-1985. In the second category cash credits appearing at serial 
Nos. 16 to 22 mentioned In para 16 are included which amounts to Rs. 
3.75 lakhs. In our opinion, the revenue has been able to rebut the 
explanation given by the assessee by giving a finding that particulars given 
in respect of cash credits in the flrst category menUoned above are 
inaccurate Inasmuch as on inquiries made by the AO from their respective 
wards, it was found that those cash creditors did not exist. Insplte of 
confronting such facts to the assessee it has not been able to rebut the 
allegation of the AO. If the particulars were correct there was nothing which 
could stop the assessee In producUng the proper material or evidence 
atleast In the peruilty proceedings. The producing of copies of affidavits 
in penalty proceedings did not advance the case of the assessee. If the 
assessee could obtain the alRdavlts nothing prevented It to produce them 
before the AO, when proper opportunity was given by the AO. Those 
creditors were not found on the Income tax record and this finding of the 
revenue has not been rebutted by the assessee by any material or evidence. 
Therefore, In our opinion, assessee has not been able to rebut the stand 
of the revenue. The reliance of the assessee on the decision of the Apex 
Court In the case of Orissa CorjMrattan 159ITR 78, Is misplaced. The ratio 
of that Judgment is that where the assessee had furnished all the par¬ 
ticulars Including GIR numbers and the AO bad not made any Inquiry 
from their respective wards, then the Tirlbunal was justified In coming to 
the conclusion that assessee had discharged Us onus and no penalty could 
be Imposed. That clearly shows that it would not cover those cases where 
the AO on inquiry from their respective wards finds that particulars given 
by the assessee are not correct Therefore, In our opinion, the Judgment 
of the Honhle Supreme Court does not help the assessee. Hence, we hold 
tliat the assessee has furnished Miaccurute particulars in respect of the 
cash credits mentioned above in the first category amounting to Rs. 7.45 
lakhs and thereby has concealed the income to that extent. The penalty 
leviable in respect of the aforesaid amount and interest thereon is, therefore, 
sustained. 
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18. As Car as cash credits falling in the second category amounting to 
Rs. 3.76 lakhs and Interest thereon are concerned, we are of the opinion 
that no penalty crui be levied Inasmuch as the revenue has not been able 
to establish that the particulars Hied by the assesses were Inaccurate. 
The assessee has given all the particulars lircludlng the OIR numbers. 
The AO has made his own inquiries and nothing against them has been 
found by him. Merely because, summons were not served on them, assessee 
cannot be penalised. The ratio of the Judgment of the Apm Court In the 
case of Orissa Corporation (supra) squarely applies in respect of such cash 
credits. Hence, we uphold the order of the ClTtA) in respect of such cash 
credits. 

19. Lastly before parting with our judgment, we would like to mention 
the judgment of the Supreme Court in the case of Varkey Chacko 203 
ITR 885, on which reliance has been placed by the assessee. In that case 
the Supreme Court was concerned with the issue regarding the jurisdiction 
of the authority who could Impose the penalty. The learned counsel for 
the assessee cpUed upon certain observations to the effect that penalty 
could be Imposed only where the AO is satisfied that there has been 
concealment or furnishing of inaccurate particulars. In the present case, 
we have sustained the penalty only In respect of those cash credits where 
the AO has found that the particulars furnished by the assessee were 
Inaccurate. On the contrary, have upheld the deletion of the penalty wdiere 
the AO could not find anything against the assessee in respect of the 
particulars furnished by it. Therefore, the conclusion at which we have 
arrived Is fully supported by the observations of the Hon'ble Supreme Court 
In this case. We are also of tlie view that the reliance placed by the CIT(A) 
on (he following observations of the Supreme Court In the case of Sir 
SliadUal Sugar and General Mills 168 ITR 705 Is also misplaced : 

*.From agreeing to additions. It does not following that the amount 

agreed to be added was concealed income. There may be a hundred and 
one reasons for such admission, l.e.. when the assessee realises the true 
position, It does not dispute certain disallowances but that does not absolve 
the Revenue from proving the mens rea of a quasi-criminal offence.* 

The aforesaid observations clearly show that where there Is addition on 
agreed basis, no penally can be levied on such basis. But It has been 
further observed that revenue Is not debarred from proving the mens rea. 
That means that only In such case the penalty can be levied wdiere the 
revenue can establish that either there Is concealment or furnishing of 
Inaccurate particulars of income. The Hon’ble Supreme Court was con¬ 
sidering the case where u/s 28 of the old I.T. Act the word ‘deliberatety’ 
was appealing before the words 'furnishes the Inaccurate particulars of 
such income’. The word ’deliberately* has been omitted by the legislature. 
So it.is Bulllcient if the AO brings material to prove that parUculars 
furnished by the assessee are inaccurate. In the present case the AO has 
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been able to show that assesaee has furnished inaccurate particulars to 
the extent of cash credits amounting to Rs. 7.45 lakhs. 

20. In vi^ of the above discussions and the finding given by us. we modify 
the order of the CIT(A) and diiect the AO to recompute the penalty 
u/s 271(l)(c) in the light of the observations made by us. 

21. Now. we take up the appeal involving the issue relating to to penalty 
y/s 273. After bearing both, the parties We are unable to uphold the order 
of the CIT(A). He has cancelled the penalty merely on the ground that 
the amnesty scheme is applicable to the assessee. As we have already 
held that benefits under the amnesty scheme could not be given to the 
assessee. the Impugned penalty order cannot be sustained. Since, he has 
not decided the appeal on merits, we, in the interest of Justice, set aside 
the order of the CiTtA) and restore the matter for adjudication on merits. 

22. In the result, I.T. Appeal No. 7530/Bom/89 relating to penalty 
u/s 271 (l)(c) is partly allowed while I.T. Appeal No. 7531 /Bom/89 relating 
to penalty u/s 273 is allowed for statistical purposes. 


(1996) 134 Taxation 79 (Trlb) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
DELHI BENCH ‘B* NEW DELHI 
(Before Sri R. Swarup and Miss Moksh Mahajan) 

I.T.ANo. 4547/Dcl/I991 
Assessment Year 1988-89 

Sedco Forex International Drilling Inc. aa Agent of 
Blr. T. BSarquex 
va. 

Aasiatant Commissioner of Income-tax 

ITANo. 4548/Del/1991 
Assessment Year : 1988-89 

Sedco Forex International Drilling Inc. as agent of Mr. C. 
Ostil, C/o A.F. Fergusson & Co., Bombay, 
vs. 

Asstt. Commissioner of Income-tax, Special Circle 
Dehradun 

I.T.A. No. 4564/Dcl/1991 
Assessment Year : 1988-89 

Sedco Forex International Drilling Inc. as agent of 
Mr. J.SiUard 
vs. 

Asstt. Commissioner of Income-tax, Special Circle 
Dehradun 
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I.T.A. No. 456S/Del/1991 
Asseasment Year : 1988-89 

Sedeo Forex Intemetlonel Drilling Inc. nc agent of 
Mr. A. BabUonla 

I.T.AN 0 . 4566/Del/1991 
Assessment Year : 1988-89 

Sedco Forex International Drilling Inc. as agent of 
Mr. D. Harris 
▼s. 

Asstt. Commissioner of Income-tax, Special Circle 
Dehradun 

I.T.A. No. 4567/Del/1991 
Assessment Year : 1988-89 

Sedco Forex International Drilling Inc. as agent of 
Mr. P. Christensen, 

TS. 

Asstt. Commissioner of Income-tax, Special Circle, 

Dehradnn 

ITANo. 4568/Del/1991 
Assessment Year : 1988-89 
and 

Sedco Forex International Drilling Inc. as agent of 
Mr. S.J. Burnett 
▼s. 

Asstt. Commissioner of Income-tax, Special Circle, 

Debrudun 

I.T.A. No. 4569/Del/1991 
Assessment Year : 1988-89 

Sedco Forex International Drilling Inc. as agent of 
Mr. M. Cambell 
vs. 

Asstt. Commissioner of Income-tax, Special Circle, 
Dehradun. 

I.T.A. No. 4570/Del/1991 
Assessment Year : 1988-89 

Sedco Forex International Drilling Inc. as agent of 
Mx. H/ Schlinder 
vs. 

Asstt. Commissioner of Income-tax. Special Circle, 

Dehradun 

I.T.A. No. 457I/IX-l/iy91 
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Assessment Year : 1988-69 

Sedco Forex International Drilling Inc. aa agent of 
BSr. F. Defauae 
va. 

Aaatt. Commlaaloner of Income-tax, Special Circle, 

Dehradun 

I.T.A. No. 4572/Dcl/1991 
Assessment Year : 1988-89 

Sedco Forex International Drilling Ine. aa agent of 
Mr. T. Plug 
▼a. 

Aaatt. Commissioner of Income-tax, Special Circle, 

Dehradun 

I.T.A. No. 4573/Oel/1991 
Assessment Year ; 1988-89 

Sedco Forex Internationa* Drilling Inc. aa agent of 
Mr. R. Dansln 

I.T.A. No. 4574/Del/1991 
Assessment Year : 1988-89 

Sedco Forex International Drilling Inc. aa agent of 
Mr. W.H. Barrowman 
▼a, 

Aaatt. Commissioner of Income-tax, Special Circle, 

Dehradun 

I.T.A. No. 4575/Del/1991 
Assessment Year : 1988-89 

Sedco Forex International Drilling Inc. aa agent of 
Mr. A.B. Skinner 
va. 

Asstt. Commissioner of Income-tax. Special Circle. 

Dehradtm 

I.T.A. No. 4576/Del/1991 
Assessment Year : 1988-89 

Sedco Forex International Drilling Inc. aa agent of 
Mr. J.P. Mongeau 
va. 

Aaatt. Commissioner of Income-tax, Special Circle. 

Dehradun 

and I.T.A. No. 4563/Del/1991 
Assesment Year : 1988-89 



82 


TAXAllON - TRIBUNAL DECISIONS 


[VoL 134 


Sedco Forex Internattoual Drilling Inc. as agent of 
Mr. C. Larson 

Asstt. Commissioner of Income-tax, Special Circle, 

Dehradun 

For Ihe Appellant M.A. Dalvi, Tara Rao and 

Mrs. Manju BhardwaJ 

For the Respondent Deepall Bahadur 

Decided on : 26-3-1996 

EXEMPTION — All the assessees aon-resldent Individuals employed 
with SedcofforelEn Co.) carried out drilling operations In offshore 
areas of India — Were required to work 36 days In the foreign location 
and 35 days thereafter field break In country of residence — Total 
stay less than 90 days claiming exemption (a) u/s 10(6}(vlii) (b) salary 
earned for field break not taxable (c) Otherwise exempt under Article 
XIV of AAOT between India and France — AO rejecting assessees claim 
— C1T(A) also rejecting assessees appeals — Held (u) Foreign Vessel 
SEDCO 445 possesses all characteristics of a ship and assessees 
satisfying condition u/s 10(6}(vlll) become exempt (b) Salary for break 
period recurred outside India also not taxable — (c) For exemption 
under Agreement for Avoidance of Double Taxation, two conditions 
satisfied but the third condition regarding permanent establishment 
of the foreign Co. could not be decided in absence of contract with 
DNGC— Appeals partly allowed. 

Inconie-lax Act, 1961 — Sections 9(i)(ll) & 10(0)(vlii) 

Agreement for Avoidance of Double Taxation between India & Frant.-e. 

FACTS 

The usseasecs were non reaident individuals einploijed with Sedco Forex 
Inlernatiunul Drilling Inc. The latter a foreign Co. was registered in Liberia, 
it entered into a eontrucl with Oil and Nulurul Cos Commission for drilling 
o[H.rations ojfshore areas of India wUhin ihe exclusion economic zone. As 
l>er terms of agreement with Sedco the assessees were assigned to work 
in India and a.s per schedule the assessees were required to work 35 days 
in the foreign location In Cos. vessel followed by 35 days field break in 
the country of residence. The salary and other benefits specified in the 
ayrecmeiU were claimed exempt u/s 10(b)(vlU) of the Act (b) salary earned 
for Ihf; field break jx.‘riod not taxable u/s 9(l)lU) and (c) The salary was 
otherwise exempt under Art k'leXIV of Ihe Agreement for Avoidance of Double 
Taxation between India and France. TheA.O.. disallowed assessees clatmes 
and the CTTlA) rejected assessees appeals on all the grounds. The assessees 
filed second appeals. 

DECISION 

The Hon'ble Tribunal observed that the controversy was as to whether 



1996] Sedco Forex Inlenialiotial bic. & Olhcrit vs. ACIT (Del.) 83 


Co's vessel Sedeo 445 was as ship not. The Revenue's plea was that a 
vessel to be a ship should be used for navigation and go to the sea while 
Sedco 445 was a drilling ship dynamically positioned for drilling oil at 
one place. The Hon'ble Tribunal observed that Sedco 445 registered in 
Liberia was self propelled and dynamically positioned. It was so designed 
as to dynamically maintain a station (l.e. positioned) for offshore deep water 
drilling operations. It had berthing facilities, Saloon gallery, Washerooms. 
store rooms, refrigeration spaces and lockers, 4 men hospital. Atop of the 
superstructure was a heliport deck. It was navigated to the site appointed 
by the ONGC. Thus it had equipment within itself for navigation and 
squarely iltted in with description given in the dictionaries. Licence was 
granted to the vessel as a ship and not otherwise. Hius it possessed all 
characteristics of a ship. As Sedco 445 was a ship and as the assessees 
satisfied all the conditions laid down in sec. 10{61(viii) , the salary earned 
was not taxable under the said provisions, 'fhe Hon'ble Tribunal also held 
that the salary for the break period received oul.slde the country was not 
assessable to tax in India. 

Regarding the elaiiii of exemption under Article XIV ofAADTbelween India 
and France the Hon'ble Tribunal observed Uiat for iliui the assessees had 
to satisly 3 conditions. The first two i.e. the assessee's stay in India was 
less than 163 days and that the employer was a non resident were satisfied. 
But the third condition i.e. whether the SFIDI (nun resident Co.) had 
permanent establishment in India the reference hud to made to the 
agreement between SFIDI & ONGC. In the absence of the contract and 
any reference made to the aforesaid document before us the Issue could 
not be decided. In the circumstances the Hon'bleTrlbunal allowed exemption 
of assessees reinuneration from Income-tax u/s 10(6)(vlll) of the Act and 
also to that related to the Held break period, but In regard to the applicability 
of provisions of AADT was rejected. In the result all the appeals allowed 
partly. 

Pull tax of the Order Is given below : 

ORDER 

(Miss Moksh Maliqjan. A.M.) 

These appeals filed by different assessees are consolidated as facts and 
Issues are common. For the sake of convenience they are disposed of by 
a single order. While discussing the facts however the reference would 
be made to particular assessee Mr. J. Sillard and the decision as taken 
in the aforesaid case would be applicable to all the cases, the facts of 
which are Identical with those of Mr. J. Sillard. 

2. The assessee is a non-resident individual employed with Sedco Forex 
International Drilling Inc. (hereinafter called SFID). Tlie latter Is a company 
registered in Liberia. It entered Into a contract with Oil and Natural Gas 
Commission (hereinafter called ONGC) for drilling operations In offshore 
areas of India within the exclusive economic zone. As per the terms of 



84 


TAXATION - TKIBUNAL DECISIONS 


[VAL 134 


the ai^eement with the Sedco Forex International Drilling Inc. theassessee 
was assigned to work In India tn a socalled ‘Commuter basis*. The 
agreement starting trom November. 1985 was for two years. As per schedule 
of work the assesses was required to work 35 days in the foreign location 
followed by 35 days Held break in tlie country of residence. The salary 
and other benefits were also specified In tlie agreement. On the facts the 
assessee claimed exemption of income from tax leviable under the Income- 
tax Act and filed a return declaring'Nil* income. The exemption was claimed 
on three grounds - (a) Salary &u earned is not taxable by virtue of the 
provisions of sec. lU(6Hviii) of the Act; (b) Alleast Ifte salary earned for 
the field break period is not taxable in India (c) The salary is otherwise 
exempt under Articles XIV of the Agreement fur Avoidance of Double 
Taxation (AALTF) between India and France. TTie clultu of Ute assessee was 
disallowed on all the grounds by the Commissioner of Income-tax (Appeal). 
The Assessing Officer however did not discuss the third ground In his 
order. The assessee is aggrieved. 

3. Mr. M.A. Dalvi and Mrs. Tara Rao. Authorised Representatives for the 
assessees repeated the same arguments as taken before the learned CIT(A) 
that the assessee is a non-resident who is In receipt of salary In connection 
with employment on foreign ship. The total stay In India did not exceed 
90 days during the year under consideration. For claiming exemption It 
Is not necessary to be a crew which conlenllon stood accepted by the 
learned CIT(A) after following the decision of Ihe ITAT Bombay Bench 'B' 
in tfie case of Oceanic Canlraclors Inc. us. /TO In ITA No. 4130/Bom/1965. 
The only point of dlflerence in this regard arose on the meaning of the 
expression 'ship*. As the latter Is iiol del’lned In the Act, reference Is to 
be made to Its dcl'inlUon as given In the Dicliunary and General Clauses 
Act. As per the meaning given therein SEDCO 445 is a ship. It has been 
granted a licence by the Ministry of Surface Transport. If the barges could 
be treated as ship as per CBDT NoUncalioii dated 29-1-1987 for the 
purposes of Investment allowance, the assessee’s case in on better footing. 
In this conle.\l reference was also made to the Judgment of Bombay High 
Court wherein in the course of deciding wrll pelliions filed by various 
parties iiumely Amar Shipping Munugemcnl Pvl. Ltd. and others In which 
Sedco Forex Inlertiallonal Drilling hic. was also a party, tlie expression 
"ship" has come for Interpretation. 

4. Relying mainly on the reasoning as given In the order of the C1T(A) 
It was argued by the learned DR tiial In order for a vessel to be a ship. 
Ills to be used In Navigation and should be Uie one which goes to the 
sea. The drilling ship Is self-propelled and dynamically positioned for the 
purposes of drilling oil at one place. The issue has also been clarified by 
CBDT in the case of ONCC where ‘Sagar Somrat' engaged In the drilling 
of oil has not been considered as a ship but only a machinery to be used 
by a Mineral Oil concern. In the case of CIT us. Inter Ocean Shipping Pvt. 
It^. (51 ITD 582) similar Issue arose for decision and the ITAT held that 
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such a vessel could at best be treated as a inachineiy. In support written 
submissions were also made. Meeting the objections of the learned DR 
it was argued by the learned AKs that SEDCO 445 is also navigated to 
the site appointed by Oil and Natural Gas Commission Ltd. In support 
reliance was placed on the decision of the ITAT Bombay Bench 'B' In the 
case of Oceantc Contractors Inc. vs. DO (36 TTJ 640). Distinguishing the 
facts In the case of Inter Ocean Shipping Pvt. Ltd. (supra) it was argued 
that in the aforesaid case tlie issue related to the provisions of Article 
9 which deals with hicome from the operation of ships In International 
Tradlc and hence the ratio is not applicable to the case of the assessee. 

5. We have carefully considered the rival submissions us made and have 
also consulted the papers filed in this connection as well the written 
submissions given from time to time. Before us the controversy has 
narrowed down to an issue whether the SEDCO 445 is a ship or not. The 
term ‘ship* has not been defined in the Income-lax Act Ihotigh It occurs 
at various places in different provisions ol the Act. in such a situation 
It is permissible to refer to the meanings given in DicUonary, General 
Clauses Act and also other allied Acts If need be. This is to llnd out the 
general sense in which the word is used in common parlance. However 
regard is to be had to Uie context In wiiich the expression is used. Both 
the parties have made reference to Die Random House Dictionary of the 
English Language where 'ship' has been defined as a ‘vessel’ esp. a large 
ocean-going one propelled by sails or engines. Under the Words and 
Phrases legally delined (Thud Edition) under the General Editorship of 
John and Saunders of Liccoln's Inc, Barrister (pages 328 to 31 of the Paper 
Book), the expression SHIP reads as under :- 

“The term 'ship' Includes vessel and boat, with the tackle, furniture, and 
apparel of the ship, vessel or boat. (Naval Prlxe Act 1864, s 2). 

'Ship' shall Include any description of boat, vessel, floating battery, or 
floating craft, also any description of boat, vessel, or other craft or battery, 
made to move eitlier on the surface of or under water, or sometimes on 
the surface of and sometimes under water. (Foreign Enlistment Act 1870, 
s 30). 

Ship' includes every description of vessel used in sea navigation, whether 
propelled by oars or otherwise. (Explosives Act 1875, s 108).“ 

The reading of the aforesaid deniiitloii shows that tite vessel lias to be 
used in sea navigation. The expression 'Navigation' in turn as defined in 
Stround's Judicial Dictionary of Words and Phrases (Fifty Edition) by John 
S. James (Page 24 of the paper Book) reads as under :- 

“'Navigation' is the science or art of conducting a ship from one place 
to another. This includes the supply of necessary implements and 
skillful mariners. The instruments are useless without the skilful 
mariners, and conversely, navigation includes two things, the supply 
of the Instruments or organise of the ship, and the living Instruments 
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or seamen. If either of these is wanting by the negltj^nce of the owner, 
or of those for wiiom he is responsible, there is improper navigation.* 

Under the General Clauses Act on the other hand, the ship Includes every 
descriplioti of a vessel used in Navigation not exclusively propelled by oars. 
Reference was made to specincalluns of SEDCO 445 (Page 33 of the Paper 
Book) as well to the written submission made. SEDCO 445 is a drilling 
ship registered in Liberia. It is self-propelled and dynamically positioned. 
It is so designed as to dynamically maintain a station (I.e. posllloned) for 
offshore deep water drilling operations. It has berlhing facilities for 100 
men crew including saloons, galley, washrooms, storerooms, refrigeration 
spaces and lockers. The vessel is also equipped with 4-inen hospital. Atop 
of the super-sti'uelure is a heliport deck which is designed to accept 
Sikorsky S61 wheeled helicopter. As submitted it is navigated to the site 
appointed by Oil & Natural Gas Commission Ltd. Thus It has equipment 
witliin Itself for navigation and squarely Ills in with the description as 
given In the Dictionaries as iiientiuned above. Since Its functional purpose 
Is drilling of the oil well It is necessarily tu be kept stationary In a place 
for which it Is spccillcally so designed. The purposes fur which it has been 
designed does not take away from it the basic characteristic of being a 
ship and as such It caniiot be termed as drilling unit. For our view we 
also derive a support from the Judgment of the Hon'ble Bombay High 
Court in tlie case of Amarship Management Bvt. Ltd. (Writ Petition No. 
520 of 1994 & others) where the assessee was also a parly, llie question 
before their Lordships was whether the oil rigs are vessels for the purposes 
of Customs Act. 1962 as defined In sec. 2(21) therefor. WliUe deciding 
the Issue their Lordships made a reference to the dellnlUon of foreign going 
vessel or aircraft or any vessel us defined in sec. 2(21) of the Customs 
Act. Reference was also made to tlie Mercliaiil Shipping Act. After considering 
all these deflnttiuns it was tield that the vessel is of a wide amplitude 
and it iJicJudes sailing vessel or other descrl]>iioji uf ve.ssel used in 
navigation. Accordingly oil rigs were lield to be vessels or new ships. If 
the oil rigs could be considered us vessels, the asessee's case is definitely 
on the better footing. We further find that SEDO 445 has also been grunted 
licence by the Government of India in the Ministry of Surface Transport. 
As regards the arguinenl that tlie grant of the licence by Uie Mliii.slry for 
a speclllc purpose only, we full to understand as to how the same advance 
the argument of the departmeiil for holding that the vessel is not a ship. 
Licence has been granted to the vessel as a ship and nut otherwise. Coming 
to the argument that Sugar SamraC has not been considered as a ship, 
the reasons for treating it so have not been specified before us and us 
such we are unable to offer any comments. In our o]>inion SEDCO 445 
possesses all the characteristics of a ship. 

6. Coming to the provisions of sec. 10(6)(vlll) of the Act, we find that the 
expression ‘ship' Is used in a generic sense. CoinprehendUig many types 
of sea-going vessels, the only qualification is that it must be foreign which 
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in turn Is territorial and not funcUoned in nature. The latter meaning 
cannot be attributed to it. This becomes more evident when the various 
provisions of the Act in this context are examined. Sec. 44B of the Act 
makes a reference to ‘shipping business' in the case of non-resident and 
that too in the context of carriage of passengers, livestock, mall or goods 
shopiied at any part in India. On the other hand in case of sec. 44AB 
of the Act. the reference is made to the business of exploration of mineral 
oils where the plant has been dellned to include ship as well the drilling 
unit. Thus under the aforesaid section the expression ‘ship' is used in 
contradistinction to the drilling unit. Under the income-tax Rules various 
types of vessels have been classified as sitlps including dredgers, tugs, 
barges, survey launches, llshing vessels and other similar ships. Thus 
it is clear that the expression ‘ship’ has been used in a wider sense in 
sec. 10(6)(vlli) of the Act. This apart the plain reading of the provisions 
of sec. 10(6}(viil} of (he Act makes it clear that the words used are clear 
and capable of natural meaning and as such nothing more could be read 
into the provision so made. On tlie other hand, in framing the provisions 
of the aforesaid section the intention of the legislature appears to be to 
extend incentive to non-resident wlio visit India for a period of short 
duration In connection with work which promotes economic growth. The 
object becomes clear if the provisions of sec. 10(6) arc scanned. In various 
clauses exemptions have been provided incase of individual asessees who 
are not clUxens of India. As held by their Lordships of Madras High Court 
In the case of CIT vs. First Lousing Company of India (216 ITR 455) 

"Any legislative provision is to be construed in the light of the purpose 
with which it has been introduced. A provision in the statute granting 
incentives for promoting growth and development should be construed 
liberally; and since a provision for promoting economic growth has 
to be interpreted liberally, the resU'icUon on it too has to be construed 
so as to advance the objective of the provision and not to frustrate 
it." 

Thus the provisions have to be consirued in the background of the purpose 
for which they have been brought on the statute. In the case of Inlcrocean 
Shipping (I) Pvl.. Ltd. (51ITD 582) the issue before theTribunal was whetlier 
the hire charges of the vessel fall within article 9 of the Into-UK DTA as 
was then in existence, which dealt with shipping of Article 7 which in 
turn dealt with business profits. It was found that the Article 9 deals with 
Income from the operation of ships in Inlernatlonal traffic. The latter 
expression has been dellned In Article 3(1)(1) as “transport by a ship or 
aircraft operated by an enterprise'. It was in this context that it was held 
that the ship would mean's ship for passenger or cargo ora traveller vessel*. 
T his decision does not advance the case of the department. Thus in our 
considered view SEDCO 445 is a ship and as the assessce satisfies all 
the conditions laid down hi sec. 10(6)(viil) of the Act, his salary Is not 
taxable under the aforesaid provisions. 
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7. It Is then contended that salary received outside India for the field break 
period is not taxable under sec. d(l}(ll) of the Act. As per the arguments 
advanced such an Income cannot be deemed to accrue or arise In India. 
This Is for the reason that the employment on the rig requires the 
employee's presence throughout the day attd he is to be available for the 
service on the rig round the clock. In view of the nature of the Job the 
employee is given a break for 35 days after having completed work for 
35 days. While on break lie may be called back lo the home office for 
training programme or seminar courses etc. It may of course happen that 
he may not return to India. Without going Into the elaborate discussion 
It was submitted that the Issue has since been decided by the ITAT Delhi 
Bench In ITA No. 4465/Del/87 dated March 30, 1988. A copy of the 
aforesaid decision was also enclosed. The learned DR on the other hand, 
relied on the orders of the revenue authorities. 

8 . We have considered the rival submissions as made before us. We find 
that in a number of decisions taken by the various Benches of tlic ITAT, 
the issue has been decided in favour of the assessee. In addition to the 
cited decision, there arc other decisions of the ITAT, Delhi Bench ‘B’ in 
the case of Sedco Fure.v International Inc. as agent of various assessees. 
These decisions are rendered in ITA Nos. 5289, 5290, 5292, 5295, 5309, 
5320. 5324 to 5327/Del/91. Considering that the issue Is squarely covered 
by the decisions of the ITAT us cited, we would hold that the salary for 
the break period received outside llie counLty is not assessable to tax in 
India. 

9. Finally it is contended thut the salaiy received by the assessee is 
otherwise exempt under Article XIV of the Agreement for Avoidance of 
Double Taxation (AADT) between India and France. According to the 
learned AR the AAlJi' over-rides the Income-tax Act which is also as set 
oul in Circular No. 333 (luted April 2. 1982 Issued by Ihe Central Board 
of Direct Taxes and as held by the lion'ble Andlira i'radesh Hlgli Court 
in the case of CfT us. Visok/iapalnarii Pori Trust (144 ITR 14G).The assessee 
satisfies all the conditions laid down in Article XIV of the AADT between 
India and France and as such Uie assessee's salary Is not taxable In India. 
There Is no dispute In regard to the assessee's presence in India being 
less than 183 days In the previous year and the reinuneraUon having been 
made by SFIDI which is nol a residcjil of India. Tlie shorl dispute relates 
to the third condition which refers to the deduction of the salary In the 
compulation of the profits of the company. The assessability of Sedco Forex 
International Inc. under sec. 44BB of the Act does nol advance the case 
of the department. SFIDI has no pennanenl establishment In India as 
defined under Article II of AADT. Ttius the salaries paid are not adlowed 
as a deduction In the computation of the profits of the company. For the 
proposition that the ficUon cannot be imposed on a ficUon reliance was 
placed on decisions of the Supreme Court in Die case of Tirunevell Motor 
Bus Service Co. lAd. vs. CIT (78 ITR 55) and of the Allahabad High Court 
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In the case of Karamal Khan us. CIT(58 ITR 642). In reply to the arguments 
the learned DR submitted that the benellls under para 2 of the Article 
XIV of the said AADT are available in India to the resident of France only. 
Reference made to clause 8 of para 1 of Article II of the Agreement would 
show that the term ‘ resident of France* means any person who is resident 
in France for the purposes of French lax and not resident in India for 
the purposes of Indian tax. No evidence in this regard has been furnished 
by the assessee. The material placed is only in regard to the citizenship 
and residence in a general manner. This apart, tlie term “permanent 
establishment* as defined in Article 11 of the AADT between India and 
France refers to the enterprise which is registered in France. In the Instant 
case the employer Is a company which is registered in Liberia. Thus the 
employer is not a resident ofFrance. Without prejudice to the submissions 
as made it was contended that since the income of the employer has beeii 
determined under sec. 44QB of the Act, clause (c) of para 2 of Article XIV 
of the said AADT Is not satlsiled. 

10. We have carefully considered the rival submissions. We have also gone 
through Qie Agreement for Avoidance of Double Tiixidluu tAADT) between 
India and France. At the outset we would like to luenllon that there is 
no dispute In regard to Uie proposition lhal the AADTs provisions over¬ 
ride those of the Income-tax Act as clarlfled in Board's Circular No. 333. 
The position as clarlfled In the Board's Circular is as under :- 

*359. Agreement for avoidance of double taxation with Pakistan. Whether 
operative for assessment year 1972-73 and subsequent assessment 
years. 

1. The question whether the agreement for the avoidance of double 
taxation of income between India and Pakistan (noUfled under NoU- 
fleation No. 28, dated 10-12-1947 (printed here as Annex) continues 
to be operative after the outbreak of the Indo-Paklstan armed conflict 
of December 1971 has been examined and It has been decided that 
it is no linger operative for the assessment year 1972-73 and the 
subsequent Assessment Years in relation to Pakistan as well as to 
Bangladesh. For these assessment Years, a person “resident* in India 
and liable to tax under the tax laws of India as well as Pakistan or 
Bangladesh will be entitled to relief from double taxation in India only 
in accordance wltli the provisions of section 91." 

The aforesaid proposition has also been upheld by the Andhra Pradesh 
High Court In the case of Visakhapalnatii Pori Tru.vl (supra). Ttie issue 
in question is whether tljc provisions of AADT are applicable in the 
case of the assessee or not. The provisions of Article XIV of the 
Agreement for Avoidance of DoubleTaxalions between India and France 
reads as under ;- 

“Article XIV 

“(1) Subject to the provisions of Article XII, salaries, wages, or other 
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similar remuneration I'or services as an employee performed In one 
of the Cuiitraclln{{ States by an individual who Is a resident of the 
other Contractln(> State may be taxed only in the Contracting State 
in which such services are lendered. 

(2) Notwithstanding the provisions of paragraph (1) of this Article, 
salaries, wages, or other similar remuneration paid to an individual 
who is a resident of one of the Contracting States for services performed 
in the other Contracting State shall not be subjected to tax in the 
other Contractlfig Slate and may be subjected to tax in the former 
Contracting State, If - 

(a) tie Is present in that ottier Contracting Slate for a period or periods 
not exceeding In the aggregate 183 days In the taxable year concerned, 
and 

(b) the rcinuneraUon Is paid by or on behalf of nn employer who Is 
not a resident ol Ihul oilier Cunlracling Slates, and 

(c) the reiiiuneraliun Is nut deducted in computing the profits of a 
pcriiiancnl cstablishiiicnl chargeable to tax In that other Contract¬ 
ing State. 

(3) Notwithstanding the provisions of paragraphs (1) and (2) of this 
Article remuneratliin for'personal services perfuriiiud abroad a ship 
or aircraft opersiled by an enterprise of one of the Contracting Stales 
In Inlernullunal trufllc shall be taxed only In thal Contracting Slate.* 

The expression used In the aforesaid provision.s namely ‘one of the 
Contracting Stales’, ’the other Contracting Stale*, “tax’, “resident of 
India", "resident of France", and “permanent establishment" as defined 
In Article 11 of the AADT are as under 

Article 11 

“(1) In the present Agreement : 

(a) xx XX 

(b) XX XX 

(c) the terms “one of the Cunlracling States" and ‘llie other Contract¬ 
ing Stale" mean India or France, as the context requires; 

(d) XX XX 

(e) XX XX 

(1) the term “tax means Indian tax or french tax as the context requires: 

(g) the terras ‘resident of India* and ‘resident of France mean respec¬ 
tively any person who is resident in India fur the purposes of Indian 
tax and not resident in France for the purposes of French tax. and 
any person who is resident in France for the purposes of French tax, 
and not resident in India fur the purposes of Indian tax. A company 
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shall be regarded as resident In India if It is Incorporated In India 
or its business is wholly managed and controlled In India. A company 
shall be regarded as resident in France it if is incorporated in France 
or its business is wholly managed and controlled in France; 

(h) XX XX 

(1) the term 'permanent establishment* means a fixed place of 
business in which the business of the enterprise is wholly 
or partly carried on. 

(aa) the term ‘fixed place of business* shall Include a place of 
management, a branch an office, a factory, a workshop, a 
warehouse, a mine, a quarry or other place of extraction of 
natural resources; 

(bb) an enterprise ufune of the Contracting Stales shall be deemed 
to have a llxcd place of business in the oilier Contracllng 
Slate if il carries on in that other Contracting Stale a 
cutislruciiun, inslallulion or assembly project or the like; 

(cc) the use of mere storage faclllUes of the inainlenance of a 
place of business exclusively the purciiase of goods or 
merchandise in the country of purchase, shall not consti¬ 
tute a permanent establishment; 

(dd) a person acting in one of the Contracting States for or on 
behalf of an enterprise of Itie other Contracllng Stale shall 
be deemed to be a permanent eslablishuienl of tiial enter¬ 
prise in the ill'st-mentioned Contracting Stale, if - 

(l) He has and habitually exercising in the first-mentioned Con¬ 
tracting State, a general authority to negotiate and enter into 
conlracls for or on behalf of the enterprise, unless the 
acllvillea of the person are liiiillcd exclusively to purchase 
of goods or merchandise for or on behalf of the enterprise, 
or 

(2) he habitually inalnlulns in Ihe I'irsL-mcntioned coiilracting 
Slate a slock of goods or merchandise belonging to the 
erilerprlse from which ihe person regularly fulfll.s orders for 
or on behalf of the cnlerprise, or 

(3) he hubituully secures orders in the first iiienlioncd Contract¬ 
ing Stale exclusively or almost exciusivcly, for ttie enterprise 
itself or for Uie cnlerprise and other enterprises which are 
controlled by it or have a contrullhig Interest in it. A person 
from one of the Contracting Stales who is present in the other 
Contracting Stales for not more than Itiree months in the 
taxable year for the purpose of securing orders shall not be 
deemed to be habitually securing orders within the meaning 
of this sub-paragraph;* 
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Agreement with the foreign country is entered Into with the purpose of 
avoiding double tax of Income under the Income-tax Act and under the 
corresponding law In force In that country. It is In this background that 
as per clause (1)(0 of Article II of AADT with France, resident of France 
has been deRned as resident for purposes of French tax. Before us It was 
not shown that llie assessees are subject to French tax. on the other hand, 
the conditions laid down in Article XIV are cumulative and all have to 
be satisfied. In case of all (he non-residents their presence In India was 
less than 183 days during the year under consideration, hence first 
condition is satisfied. Then as Uie employer on whose behalf or by whom 
salaries were paid is not resident oflndia. Second condition is also satisfied. 
Dispute is in regard to the third condition. While as per the department, 
since the profits have been taxed under sec. 44AB of the Act by applying 
a net profit rate of 10% on the aggregate of the amounts so specified in 
sub-sec. (2) of the section, the remuneration stood Indirectly deducted 
and as such the condition Is not satisfied. According to the learned AJR. 
the same was not attracted. As the employer was not resident of either 
State and had no permanent establishment India. In this context we find 
that permanent establishment referred to in Article Ill of the AADT with 
France is in regard to the industrial and commercial prollts of an enter¬ 
prises of one of the contracting State. Thus the aforesaid Article Is not 
applicable in the case of the asscssee. This brings us to Article II of the 
aforesaid agreement wherein the expression “permanent establishment* 
has been defined as stated above. Fur the purposes of finding out if SFIDI 
had permanent establishment in India, the reference has to be made to 
the agreement entered into between SFIDI and ONCC. This Is to find out 
whether the foreign enterprise was carrying on the business on offshore 
drilling uperullon or was merely supplying personnel fur operation on the 
vessel. In absence of the cuntruel and any reference made to the aforesaid 
document before us. tlie issue wliellier it liad permanent eslubllshment 
covered iJi any one of tl»e articles as referred to cannot be decided. We 
would however like to mention that normally the profits of any business 
would be receipts minus expenses - the latter including salaries in its 
fold. This however, would nut mean Uiat for this condition one has to look 
to the provisions of tlie Income-tax Act as is the stand of the revenue. 
In the circumstances, the stand of the assessee Is not accepted for want 
of establishing that the third condition is not applicable. In the end we 
would hold that while the assessee's claim for exemption of remunerations 
from Income-tax under section 10(6)(viil) of the Act as well that of field 
break period is allowed, that In regard to the applicability of provisions 
of AADT is rejected. 

11. In the result, all the appeals are partly allowed.. 
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not shown that the assessees are subject to French tax, on the other hand, 
the conditions laid down in Article XIV are cumulative and all have to 
be satisfied. In case of all the non-residents their presence in India was 
less than 183 days during the year under consideration, hence first 
condition is satisfied. Then as Uie employer on whose behalf or by whom 
salaries were paid is not resident ofindia. Second condition is also satisfied. 
Dispute is in regard to the third condition. While as per the department, 
since the profits have been taxed under sec. 44AB of the Act by applying 
a net profit rate of 10% on the aggregate of the amounts so specified in 
sub-sec. (2) of the section, the remuneration stood indirectly deducted 
and as such the condition is not satisfied. According to the learned AR, 
the same was not attracted. As the employer was not resident of either 
State and had no permanent establishment India. In this context we find 
that permanent establishment referred to in Article III of the AADT with 
France is in regard to the induslrlal ajid commercial profits of an enter¬ 
prises of one of the contracting Slate. Thus the aforesaid Article is not 
applicable Iti the case of the usscssee. This brings us to Article II of the 
aforesaid agreement wherein the expression “permanent establishment* 
has been defined as stated above. For the purposes of finding out if SFIDI 
had permanent establishment in India, the reference has to be made to 
the agreement entered Into between SFIDI and ONGC. This is to find out 
whether the foreign enterprise was carrying on the business on offshore 
drilling operation or was uicrely supplying personnel for operation on the 
vessel. In absence of the contract and any reference made to the aforesaid 
document before us. the issue whether it had permanent establishment 
covered In any ojie of the articles as referred to cannot be decided. We 
would however like to mention that normally the profits of any business 
would be receipts minus expenses - Ihe latter including salaries in its 
fold. This however, would not mean that for this condition one has to look 
to the provisions of the Income-tax Act as is tlie stand of the revenue. 
In the circumstances, Uie stand of Uie assessee is not accepted for want 
of establishing Uiat the third condition is not applicable. In the end we 
would hold that while the asscssee's claim for exemption of remunerations 
from Income-tax under section 10(6)(viil) of the Act as well that of field 
break period is allowed, that in regard to the applicability of provisions 
of AADT is rejected. 

11. In the result, all the appeals are partly allowed,. 
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^ SUBOSART OF APPELLATE TRIBUNAL DECISIONS 

(1996) 134 Tazatlon 93 (Trtb.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
DELHI BENCH ‘B’ 

(Before Shri R.K. Gupta, Judicial Member 
and Shii N.S. Chopra, Accountant Member) 

IT Appeal Nos. 1115, 1145 (Del.) of 1900 
(Assessment Years 1986-87) 

Hero Honda Motors ltd. 

▼s. 

Dy CIT (A) 

For the Appellant Ai'^Y Vohra 

For the Respondent ; 8 . Slabs 

Decided on 23-11-1994 

REVENUE OR CAPITAL EXPENDlTURJt: WHERE A BUSINESS UNIT HAD 
BEEN SET UP WHICH WAS READY TO COMMENCE PRODUCTION. THE 
EXPENDITURES INCURRED COULD NOT BE DISALLOWED ON THE 
GROUND THAT THE SAME HAD BEEN INCURRED PRIOR TO COM¬ 
MENCEMENT or COMMERCIAL PRODUCTION. 

Assessee company closing Its first set of books of accounts on 
30-4-1985 after incorporation on 19-1-1984 — A.O. disallowing 
assessee's claim of expenses w.e.f. 16-3-1985 to 30-4-1088 on the 
ground that assessee had not started business prodnotlon —- C1T(A) 
directing A.O., that since the assessee had set up Its business w.e.f. 
16-3-1088, its claim of expenses be allowed — CIT(A)'s view was 
upheld. 

Income-tax Act, 1961 — Sections 28 and 350. 

FACTS 

The assessee a limited company, was engaged inthe business of mani{fac- 
ture and sale of motor cycels in collaboration with M/s Honda Motors Cycles 
o/Japan. The company mas Irtcorporafedon 19-1-1984 an dclosed its books 
ofaccountson30-4-1995. This is, thus, thejlrstyearojassessee's btzsiness. 
The Assessing Officer disallowed the assessee’s claim of expenses incurred 
w.ej. 16-3-1985 to the close of the previous year on the ground that the 
assessee had not started business production. The assessee went in appeal 
before the learned CIT(A), mho on detailed examination of relevantfacts and 
circumstances, as also Independent evidence, came to the conclusion that 
the assessee had set up Us business wUh e^ect from 16-3-198S and, 
therefore, he directed the AO to Identify the revenue expenditure incurred 
by the assessee from 16-3-1995 to 30-4-1985 and allow the same. 
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DECISION 

It was settled law by the Apex Court In the case of CWT vs. Ramaraju 
Surgical (supra) that where a business unit had been set up by the assessee 
which was ready to commence production, the assessee was entitled to 
claim deduction of the expenditure which could not be disallowed on the 
ground that the same had been incurred prior to commencement of 
business of commercial production. The Honlile Apex Court made a 
distinction between setting up of a unit and the operational function of 
the unit as a business. Accordingly the findings of the CIT(A) were endorsed. 


(1996) 134 Taxation 94 (Tiib.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
CHANDIGARH BENCH 

(Before Shrl J. Kathuria. Accountant Member) 
and Shri N.K. Agrawal) 

IT Appeal Nos. 196 to 203 (Chandl.) of 1990 
(Assessment Years 1979-80 to 1986-87) 

Shrl Sukhdev Singh 

▼ 8 . 

ACIT 

For the Appellant K.P. BaJaJ 

For the Respondent K.S. Mlnhas 

Decided on : 31-7-1995 

POWERS OP CIT(A) : ARB CONTERMINOUS WITH THAT OF THE 
ASSESSING OFFICER 

Assessee flUng returns of Income with bis sources of Income as dalall 
and/or Goldamlthy business—Not maintaining any books of accounts 
— A.O. accepting the returned estimated incomes but making other 
additions—ClT(A) deleting those additlonsbut enhancing the estimates 
of business Income — Assessee agitating such enhancement being 
without any basis and prior notice by C1T(A) — Held, CIT(A) had the 
power to enhance those Incomes and since the incomes for these 
assessment years did not exceed the assessed Incomes by the A.O.. 
no enhancement notice was necessary to be Issued 

Income-tax Act. 1961 — Section 251(1) 

FACTS 

The assessee assessee an individual, was doing dalall business upto 
assessment year 1932-^3 when he diversified into goldsmtlhy business. 
For assessment year 1982-83, therefore, he had Income from dalall as well 
as Jrom goldsmtlhy business. For assessment years 1983-84 to 1986-87, 
the assessee had Income^rom goldsmlthy business only. The assessee did 
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not maintain any account books in respect ojdalalt business or gotdsmtthy 
business. The assessee returned certain income from these sources which 
was accepted by the Assessing OJJicer. The Id. CIT(A). howeuer, enhanced 
Income Jrom these sources. 

DECISION 

Held that the CTT(A) had the authority to Interfere In the matter In case 
he came to the conclusion that the Assessing Officer had not properly 
dealt with this aspect of the matter. As regards non-lssuance of a show 
cause notice before making enhaticement. It was fSund that the CIT(A) 
had deleted a large number of additions for the years under consideration 
and the net result was that the assessee had got relief and as a result 
the income for the assessment years under eonsideration did not exceed 
the income computed by the Assessing Officer. In that situation, no 
enhancement notice, was held necessary to be Issued. However considering 
the submissions that some of the house hold expenses have been borne 
by the HUF, the estimate of Income by the Id. CIT(A) was held to be sllgtly 
excessive. Accordingly the estimates of Income of the assessee from dalall 
and goldsmithy business (whichever was applicable) were revised and 
lowered by the Honhle ITAT. 


(1996) 134 Taxation 95 (Trib.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
JAIPUR BENCH 

(Before Shrl M.A.A. Khan, Judlcrlal Member and 
Shrl Pradeep Parikh. Accountant Member) 

IT Appeal Nos. 1800, 1801 (JP) of 1991 
(Assessment years 1986-87 & 1987-88) 

ACIT 

▼«. 

Rehmatkhan Birbalkhan Chandankhan & Party 

and 

Vice Versa 

For the App>ellant C.C. Bansal 

For the Respondent Suresh OJha 

Decided on 6-7-1995 

METHOD OF ACCOUNTING — WHERE NO REASON OR DEFECT WAS 
ASCRIBED TO SHOW THAT CORRECT INCOME COULD NOT BE DEDUCED. 
SECTION 145(1) COULD NOT BE INVOKED. 

A.O. obaerring that sales were not Terlfiable and certain expenses 
were also not Tonched—Also referring to assessee's past history where 
In A.T. 1985'S6 a trading addition of Rs. 20 lakhs was made which 
was though reduced to Rs. 1 Lakh by ITAT — Confronting aasessee 
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u to why m OP rate of 11% Inoteod of 8.8% a* teetered be applied 
>- AMMaeo aebmltUnd thaiquantltattre details were Teilfteble, aeeonnte 
were audited u/s 44AB ft Tarloos other parties la the trade had similar 
OP rates — A.O. making a lump sum addition of Rs. 1,00,000 — C1T(A) 
reducing It to Rs. 28,000 — Held, eeotlon 146(1) could not be InToked 
when It has not been shown that correct Income eoudld not be 
deduced. 

Income-tax Act, 1061 — Section 145(1). 

PACTS 

The assessee was a registeredJirm dealing in country liquor, had 27 retail 
outlets. Th ebooks ojaccount were produced before the A.O. for verification. 
The A. O. observed that the sale were not varifiable and certain expenses 
also are not vouched. He also referred to assessee's case for asstt. year 
1985-S6 wherein a trading addition of Rs. 20 lacs was made which was 
later reduced to Rs. 1 lac by the Tribunal. Keeping this history in mind, 
confronted the assessee as to why a G.P. rate of 11% should not be applied 
against the declared rate of 5.8%. In reply, the assessee submitted that 
quantitative details are verifiable and the accounts are audited u/s 44AB 
of the Act. It also submitted details of various other parties in similar trade 
where the G.P. rate declared stood in the vicinity of that declared by the 
assessee. Considering some a reasonableness in the submissions of the 
assessee, theA.O. made a lumpsum addition of Rs. 1 lac to the total Income 
declared by the assessee. CtT(A) was of the view that Rs. 25,000/- was 
sqfficicnt to cover up the leakages to sales account and accordingly granted 
a relief of Rs. 75.000/- to the assessee. 

DECISION 

No reason has been given or any defect ascribed to the accounts to show 
that correct Income could not be deduced. For these and other reasons 
mentioned In our order dated 8-2-1995 In ITA No. 1490/JP/1990, held 
section 145(1) (could not be Invoked). Accordingly, the A.O. was directed 
to delete the addition of Rs. 25.000/- sustained by the CITtA). 
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^ Tribunal Decisions^ 


(1996) 134 Taxation 97 (Trlb.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
DELHI BENCH ‘A*. NEW DELHI 
(Before the Hon'ble Vice President Bhrl A. Satyanarayana and 
Shii N.D. Raghavan, Judicial Member) 

I.T.A. No. 3181/Del/1993 
Assessment Year 1989-90 
M/«. Bihar^ee Exporta 
vt. 

Dy. Commissioner of Income-tax 
For the Appellant K. Sampath 

For the Respondent P.K. Sahn 

Decided on ; 16-5-1996 

PENALTY — To reiil^ purchases made by one Alpine Exports from 
assessee DCIT Issuing summons to assessee to produce books of 
* a/e. Bank Statements, stook regleters and ether relevant deeumenta 
from 1-7-1987 to 31-3-1989 — Assessee complying with summons and 
sending copies of a/c of Alpine Exports from time to time and once 
showing books to the Inspector — DCIT imposing penalty of Ra. 6,000 
u/s 3724 for non-compliance of summons u/s 131 by not producing 
books and attending before him — CIT(A] confirming the order—Held, 
assessee had sent copy of a/c of the party and Bank a/c showing 
payment recelred — Summons calling for all records Issued without 
application of mind and could not be supported — Assessee Arm not 
a physical person If DCIT wanted personal allowance of partner, the 
summons should have been Issued In his name — Penalty held not 
warranted and cancelled the same. 

Income-tax Act, 1961 — Sections 131 and 272A. 

FACTS 

in the case of one M/s Alpihe Exports, the DCIT wanted to verify the 
purchases made by them from the assessee In appeal. He thus Issued 
summons u/s 131 on 4-9-1990for 10-9-1990for production of Pass Books, 
A/c Books, stock register and other relevant documents for the period 
1 -4-1987lo31 -3-1989. This notice reached assessee's hands on II -9-1990, 
hence not compiled. On 11-9-1990 DCIT Issued letter saying that furnishing 
of bformatlon will be taken as compliance to summons. On 20-9-1990 copy 
ofsale a/c and sale amount was duly furnished. Thereqfter another summons 
for 16-10-1990 was sent through Inspector who also examined the books 
of a/c etc. and the case was next fixed for 10-J i -1990 when a only letter 
and copy of a/c was produced as the books had already been examined 
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by the Inspector. However on 13-12-1990 the DOT Imposed penalty of 
Rs, 5,000/- for non-compliance on 16-10-1990. This order was coriftrmed 
by CTUA) and the assesses JUed second appeaL 

DECISION 

The Honhle Tribunal observed t|iat In the case of Alpine Exports the OC 
wanted to verify the purchases made from several persons other than the 
assessee also. For that purpose he Issued summons to the other persoiu 
also. In these summons nothing was mentioned under the heading ‘books 
of a/c or documents to be produced*. In the cyclostyled covering letter 
dt. 11-6-1660 accompanying such summons all these parties were requested 
to send copy of a/c of Alpine Exports for A.Y. 1689-60 as appearing In 
their books and it was mentioned therein that furnishing of the information 
will be treated as compllaxKe to the summons. However in assessee's case 
DC was not satisfied thet his summons were complied with even after 
the assessee had furnished copy of a/c of the purchaser and the copy 
of Bank account where payment was received. In the summons for 
16-10-1990 the DC wanted the production of books of a/c. Bank Pass 
Book, Stock Register and other relevant documents like sales and purchase 
vouchers. If DC wanted to verify the purchases made by the A.E. as 
mentioned in the penalty order, he should have required the production 
of only the sale bill issued to Alpine Exports. He should not have Issued 
an omnibus summons to produce all books of a/c. Bank Pass Book. Stock 
register, purchase and sales bills from 1-7-1987 to 31-3-1989. This showed 
non-appllcatlon of mind by the DC in issuing the summons. As laid down 
in New Central Jute Mills Co. Ltd. vs. Duif/endralal Brahmachari and Ors. 
(90 ITK 467, afllrmed In 112ITR 568) by the Hon’ble Calcutta High Court 
such summons could not be supported. 

Further M/s Biharijee Exports, the assessee firm was not a physical person. 
If the DC wanted personal attendance of any partner he should have 
addressed the summons to the partners in their respective names. 

In view of the facts and circumstances of the case the Hon'ble Tribunal 
held that the impugned penalty was not at all Justified and cancelled the 
same. 

Full text of the Order Is given below : 

ORDER 


(A. Satyanarayana) 

This appeal filed by the assessee Is against the order of the CIT(A) dated 
4-.1-1993 for the Assessment Year 1989-90. 

2. The DC, Special Range-17, New Delhi has levied a penalty of Rs. 5,000 
by his order dated 13-12-1990 passed under section 272A of the I.T. Act. 
1961 by observing as under ;- 

*My assessee, Shrl Jagdlsh Parshad Aggarwal. Prop, of M/s Alpine 
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Exports, T-18. Okhala Indl. Area, Phase-II, New Delhi has made 
purchases from M/s Blharljee Exports. To verify the purchases, summons 
u/s 131 dated 11-10-1990 were served on the assessee on 11-10-1990 
llxlrtg the case for 16-10-1990 specifying to produce books of accounts, 
bank statement, stock register and other relevant documents for the 
period 1-7-1967 to 31-3-1969. The assessee failed to produce the books 
of accounts and other documents as detailed in the notice. Again 
summons were issued u/s 131 llxlngthe case for 12th November, 1990, 
duly served to produce the books of accounts and other relevant 
documents to verify the purchases. The assessee again failed to produce 
the same on the said date. The assessee was Issued show cause notice 
dated 26-11-1990, requiting him to show cause why penalty should 
not be imposed. No reply has been received. It is clear that assessee 
la deliberately and Intentionally not complying with the provisions of 
sec. 131 Issued on 11-10-1990 fixing the case for 16-10-1990 and 
again fixing the case for 12-11-1990. As the default committed is 
Intentional and deliberate I Impose penalty of Rs. 5,000/- for the said 
default*. 

Aggrieved by the said penalty, the assessee preferred an appeal before 
the CIT(A). 

3. Before the CIT(A), the assessee's counsel contended that the DC Issued 
a summons on 4-9-1990 under section 131 to produce the pass, book, 
account books, stock register and other relevant documents for the period 
from 1-4-1987 to31-3-1989 to ascertain the purchase made by M/sAlplne 
Exports, New Delhi. The case was fixed for 10-9-1990. This notice was 
not served on the right person. It came late to the assessee's hands on 
or around 11-9-1990. Hence compliance could not be made. On 11-9-1990, 
the DC Issued letter wherein he clearly mentioned that furnishing of 
Information only will be treated as compliance to the summoiu. The case 
was fixed for 20-9-1990. On 20-9-1990, the assessee’s representative filed 
a copy of the account, wherein the sale amount to M/s Alpine Exports 
was mentioned. In the covering letter, it Is clearly mentioned that It fvas 
the only sale for which payment was received at a later date. The said 
letter was produced before the DC in person by his representative and 
he demanded the signature of having received the said document. The 
DC suggested to the assessee's representative to hand over the same at 
the counter for taking proper receipts. The said letter and a copy of account 
were filed at the counter as per receipt No. IP/90-91/7136 dated 
20-9-1990 obtained. Thereafter another summons fixing the case for 
16-10-1990 was Issued and was handed over by the Inspector of Income- 
tax In person. He examined the books of accounts himself alongwlth the 
copy of account. A note to the said effect was also appended on the 
summons Itself by the assessee. The case was again fixed for 10-11-1990 
when a letter and copy of account were produced. Since books of accounts 
were already examined by his Inspector. The assessee requested the DC 
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to refer any other matter to the AO assessing the assessee in GIR 
No. B-398. The said letter has been acknowledged as No. IP/90-91/7588 
dated 13-11 -1990. From the above. It is clear that the assessee had made 
compliance to each and every summons from the DC. On 13-12-1990, 
the DC Imposed a penalty of Rs. 5,000/-. On the very date, he issued 
another summons and notice for Imposing penalty and fixed the case for 
17-12-1990. On 17-12-1990. the assessee's representative met the DC. 
He handed over the penalty order. It was urged that the DC was bent 
upon In Imposing the penalty. In the facts and circumstances mentioned 
above. It was requested that the penalty Imposed may Ire dropped. 

4. The CITIA) confirmed the penalty by observing as under 

"The contentions of the learned counsel have been considered. The 
first summons which was issued the DCIT is dated. 4-9-1990 and 
the date of compliance was on 10-9-1990 and as the appellant received 
it late, there was no compliance on the appointed dale. On 11 -9-1990, 
the DCIT issued a letter which reads as under 

'Kindly send the copy of account of M/s Alpine Elxports, T-18, Okhala 
Industrial Area. Phase-II, New Delhi as appearing In your books of 
account for Assessment Year 1989-90 starUng.from 1-7-1987 to 
31-3-1989 (for 21- months). Kindly report all the purchases by M/s 
Alpine Exports from 1st day of July 1987 to 31st March of 1989. 

Copy of summons u/s 131 of the l.T. Act Is Enclosed. Furnished of 
above Ittformatlon will be treated as compliance to the summons." 

The appellant has complied to the terms of this letter by furnishing the 
Information as required in this letter along with the clarification regarding 
alleged sales to M/s Alpine Exports. On 11-10-1990, the DCIT Issued a 
show cause notice to the appellant Indicating therein that there had been 
no compliance to the summons on 10-9-1990 and 20-9-1990. On 
11-10-1990 another summons u/s 131 was issued fixing the case for 
16-10-1990. In the said summons the appellant was required to produce 
the books of account, bank pass book, stock register and other relevant 
papers such as sales and purchase vouchers for the period from 1-7-1987 
to 31-3-1989. The appellant claims that the Inspector had examined the 
accounts while serving the summons. However, from the records It appears 
that the assessee has not compiled to the terms of the summons as the 
relevant books of a account and documents were not produced before the 
DCIT. It is also clear from the records that In all summons Issued from 
11-10-1990 onwards, there was a specific mention regarding the produc¬ 
tion of books of account, specifying therein the producllon of sale purchase 
register vouchers, stock register, bank pass book and bank statement from 
1-4-1988 to 31-3-1990 and other relevant documents for the period 
1-7-1987 to 31-3-1989. It is also clear from the letter dated 26-11-1990 
addressed to the appellant that it has not the copy of account only but 
the details as mentioned in the successive summons was required to be 
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produced. The subsequent summons and letter dated 13-12-1990 speaks 
about the non-compliance so far as the production of the records and 
documents are concerned. Moreover, the appellant had been given a 
number of opportunities by Issue of summons u/s 131 and also the show 
cause letter to comply with the statutory requirements. The appellant on 
the other hand has been only filing a copy of the account which was no 
longer the requirement as is evident from the successive summons Issued 
from 11-10-1990 onwards. The appellant has not come forward with any 
cogent reason as to why the books of account/documents were not produced 
before the OCIT for veiiflcatlon of the transaction. Moreover, the apellant's 
plea that the verification could be made from the DCITl.e. Ward 4(7), New 
Delhi Is more In the nature of dilatory tactics to circumvent the require¬ 
ments as contained in the summons u/s 131. It Is apparent that the A.O. 
Ward 4(7), New Delhi was not In possession of the required books of 
account, documents or other materials which were required for verification 
by the DCIT, Spl. Range-17. New Delhi. Thus from the above facts It is 
held that the appellant has committed a default u/s 131 and accordingly 
the penalty was leviable u/s 272A(l)(c) of the Income-tax Act. Accordingly, 
the penalty of Rs. 5,000/- is confirmed.* 

Dissatisfied with the order of the CIT(Appeals). the assessee preferred the 
present appeal before the Tribunal. 

5. The asscssee's counsel filed a Paper Book of 19 pages and photostat 
copies of the account of M/s Alpine Exports (for short A.E.) In the books 
of the assessee firm. The arguments of the summons counsel were to the 
following effect Summons Issued fixing the case for hearing on 
20-9-1990 can be seen at page 2 of the Paper Book filed. Along with the 
said summons, letter dated 11-9-1990 was also Issued. The D.C. wrote 
in the said letter to the assessee to send copy of the account of A.E. as 
appearing In Its books for the Assessment Year 1989-90 starting from 
1-7-1987 to 31-3-1989 and report all the purchase made by A.E. from 
1-7-1987 to 31-3-1989. In the second para of the said letter. It Is mentioned 
as under ;- 

"Copy of the summons under section 131 of the l.T. Act Is enclosed. 

Furnished of above Information will be treated as compliance to the 

summons*. 

On 20th September 1990, the assessee filed copy of the account of A.E. 
In Its books for the period 1-4-1987 to31-3-1990. It wasfurther mentioned 
that the books of account were shown to the Inspector. It was also 
mentioned that It had sold 10bales40sCambrlcSltaLaxmitoA.E. through 
broker Sushll. Photostat copy of the bill was enclosed. The assessee had 
given Its GIR No. as GIR: B-398/DU IV(7). Acknowledgement was obtained 
In receipt No. IP/90-91 /7136dt. 20-9-1990. The assessee cannot be asked 
to produce the books of account, bank pass book, stock register and other 
relevant papers like sales and purchase voucher for the period from 
1-7-1967 to 31-3-1989 (for 21 months), when the D.C. Special 
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Range-17 wanted copy of the account and apecUlcalty stated In the letter 
dated 11-9-1990 that furnishing of the said information will be treated 
as compliance to the summons. Even the CITIA) in para 5 of his appellate 
order categorically stated that the assessee has complied adth the terms 
of letter dated 11 -9-1990 by furnishing the information as required in the 
said letter along with the clarification regarding the sales to the A.E. In 
response to the summons posting the case to 12-11-1990, the assessee 
replied by letter dated 12-11-1990. The assessee again enclosed the copy 
of the account of A.E. in its books. Photo copy of the bill was also given. 
In the said letter, the assessee requested the D.C. Special Range-17, that 
*lf there is anything relevant to the above, the same may please be referred 
to our A.O. Ward 4(7), New Delhi to wdiom we shall produce everything 
which he will like to have on this account*. The summons can be seen 
at page 8 of the Paper Book. The letter dated 12-11-1990 can be seen 
at page 9 of the Paper Book. The copy of the account can be seen at page 
10 of the Paper Book. All these papers were filed in the Income-tax Office 
vide acknowledgement dated 13-11-1990 in receipt No. IP/90-91/7588. 
In these facts and circumstances of the case, the levy of impugned penalty 
deserves to be cancelled. 

6. The arguments of the Departmental Representative were to the following 
effectThe D.C. wanted physical presence of the assessee. Evidence has 
to be given by-a-person only. There was non-compliance on 10-9-1990 
for which summons were issued on 4-9-1990. The second summons for 
20-9-1990 was to give evidence. Pumlshlng of information (though mcnUoned 
in the covering letter dated 11-9-1990) is not sufficient. The assessee's 
physical presence is needed. The third summons is for 16-10-1990. Along 
with the said summons, a show cause notice dated 11-10-1990 was Issued. 
On the said letter dated 11-10-1990, the assessee wrote that copy of 
account of A.E. In the summons books has already been submitted vide 
acknowledgement No. 7136 dated 20-9-1990, that the assessee’s repre¬ 
sentative attended the office of the D.C. along with the above documents 
and that the books of account had been examined by the Inspector 
concerned. This Is the compliance of the summons fixing the hearing for 
16-10-1990. 'The Inspector has no legal authority to examine the books 
unless authorised by the concerned ITO. It is Improper on the part of the 
assessee to write on the letter dated 11-10-1990. Books of account have 
to be produced in response to the summons fixing the hearing for 

16- 10-1990. Fourth summons were issued fixing the case for 12-11-1990. 
The assessee did not face the D.C.. but sent a letter dated 12-11-1990. 
Again, summons were issued fixing the hearings on 26-11-1990 and 

17- 12-1990. Show cause notices dated 26-11-1990 and 13-12-1990 were 
also issued to the asseSsee. The assessee has not cared to comply with 
the several summons issued. However, the D.C. Is lenient. He has imposed 
only one penalty. On 26-12-1990. the D.C. records in the order-sheet that 
Mr. AlokShorewala. partner of M/s Biharijee Exports attends and produces 
the books of account and bank statement and that the transaction with 
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M/s J.P. Agarwal. Prop, of A.B is found correctly recorded. Under these 
cimimstances. the levy of penalty of Rs. 5,000/- is fulty Justlfled. The 
orders of the lower authorities should be upheld. 

7. We have considered the rival submissions and perused the papers filed 
before us. Under section 131(l)(b) and (c) respectively of the Income-tax 
Act, 1961, the A.O. has been vested With the powers for enforcing the 
attendance of any person and compelling the production of book&'Of~ 
account and other documents. An order under section 131 to produce 
certain documents could only be passed if it was considered that the 
documents were necessary for the purpose of the Act In other words, there 
must be some nexus between the documents sought to be obtained and 
the purpose of the Act An omnibus order to produce all documents relating 
to the assesses goes to show that there was no due appIlcaUon of the 
mind by the authority concerned and such an order could not be passed 
nor supported (New CentredJute Mills Co. Ltd. vs. Dwifendralal Brahmachari 
A Others-90 ITR 467. affirmed in 112 ITR 568). 

8. In the case of Jagdlsh Prashad Agarwal. the D.C. wanted to verify the 
purchases made by the said assessee from several persons. For that 
purpose, he issued summons not only to the assessee before us but also 
to several persons like Concard Overseas, Delhi, Romeshwar Dass Sri 
Klshan Dass. Delhi, The Fabric Shop, Delhi, Em Gee Textiles, Delhi, Valsh 
Cloth House, Delhi, Handloom Traders. Delhi etc. All these summons were 
initially Issued fixing the hearing for 20th Sept '90. In the suitunons, 
nothing is mentioned under the heading ‘Books of Account of documents 
to be produced*. A cyclostyled covering letter dated 11-9-1990 was issued 
along with these summons. In the said covering letter dated 11-9-1990 
all these parties were requested to send copy of the account of A.E. as 
appearing in their books for the Assessihent Year 1989-90. It was also 
mentioned in the said covering letter that summons are enclosed and that 
furnishing of the above information will be treated as compliance to the 
summons. N.K. Bansal Co., C.As. wrote a letter on 20-9-1990 enclosing 
a copy of the account of the A.E. in the books of the Handloom Traders. 
M/s Ramehwar Dass Sri Krishan Dass sent copy of the account of A.E. 
in their books. Em Gee Textiles, Delhi, sent copy of the account of A.E. 
in their books. N.K. Bansal & Co. C.As. vide their letter dated 20-9-1990 
sent copy of the account of the A.E. in the books of M/s Vaish Cloth House. 
In all these cases, furnishing of copies of account of A.E. in their books 
was treated as compliance with the summons Issued, by the A.O. The 
assessee before us. *M/s Blharijee Exports also sent a letter dated 
20-9-1960 enclosing a copy of the account of A.E. in their books. But 
surprisingly, the D.C. was not satisfied that his summotis were complied 
with. He issued another summons posting the case to 16-10-1990. In the 
said summons, he directed the assessee. M/s Blharijee Exports to produce 
before him Bank Pass Book, books of account. Stock register and other 
relevant papers like sales and purchase vouchers for the period 1-7-1987 
to31-3'1989. In the covering letter dated 11-10-1990 sent along With the 
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summons U has been mentioned that the assessee Intentionally omitted 
to attend the give evidence or produce the books of account or document 
in response to the earlier summons fixing the hearing on 20-9-1990. In 
the said covering letter dated 11-9-1990, the assessee left a Note that copy 
of the account of A.E. In its books was already filed with the D.C. on 
20-9-1990 Itself and mentioned the details of the acknowledgement also. 
Still the D.C. is not satlsHed. Again, he issued another summons fixing 
the hearing for 12th November. The year 1990 is not mentioned in the 
said summons. The assessee replied by his letter dated 12-11-1990. The 
assessee also enclosed a copy of account of A.E. In Its books along with 
the photostat copy of the bill No. 364 dated 25-3-1989 issued to A.E. The 
assesses also enclosed photo copy of Its account in the Hongkong Bank, 
Delhi, showing the date of the receipt of Rs. 1,12.500/- sent by A.E. Not 
satisfied with this, the D.C. Issued another summons fixing the date of 
hearing on 28th November. The year 1990 is not written in the summons. 
In the penalty order, the D.C. alleged that the assessee deliberately and 
intentionally not complied with the summons issued fixing the case for 
hearing on 16-10-1990 and 12-11-1990. In the summons Issued fixing 
the hearing on 16-10-1990, the D.C. required the production of books 
of account, bank p^ss book, stock register and other relevant papers like 
.sales and purchase vouchers. If the D.D. wanted to verify the purchases 
made by A.E. (as mentioned by him In his penalty order), he should have 
required the production of only the sale bill Issued to A.E. He should not 
have Issued an omnibus summons to produce all books of account. Bank 
Pass Book, slock register, purchase and sale bills for the period 1-7-1987 
to 31-3-1989. This shows non-appllcallon of mind by the D.C. In Issuing 
the summons. As laid down by the Calcutta High Court In the case of 
New CentralJute Mills Co. Lid. (supra), this summons cannot be supported. 

9. The next summons fixing the hearing on 12th November Is not properly 
Issued. The summons does not contain the year. It only contains "12th 
November". Here also, the summons Is an omnibus summons to produce 
all books of account. Baiik Pass Book. Stock Register, purchase and sale 
bills. This summons also cannot be supported. 

10. In all these summons. It Is mentioned "you are hereby required 
personally to attend my office to give evidence and/or to produce either 
personally or through an authorised representative the books of account 
and other documents specified". M/s Blharljce Exports is a partnership 
concern. In the assessee’s letter dated 20-9-1990 one M. Gupta signed 
as partner. If the D.C. wanted personal attendance of the partners of 
M/s Blharljce Ebeports. he should have addressed the summons to the 
partners In their respective names. But strangely the summons were issued 
and addressed to "Blharijee Exports. Delhi". Personal attendance of the 
firm Is unimaginable because the Arm is not a physical person. 

11. In the above facts and circumstances, we are of the considered view 
that the impugned penalty is not at all Justified. It deserves to be cancelled. 
We hold accordingly. 

12. In the result, the appeal Is allowed. 
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(1096) 134 Taxatloa 105 (Trib.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
‘E' BENCH. CALCUTTA 

(Before Shrl N. Pachuau and Shri D. Mamnohan) 

WTA Nos. 433 and 434 (Cal) of 1993 
Assessment Years 1989-90 and 1990-91 

M/a. Shroff Leasing Prt. Ltd. 

▼a. 

Aaatt. Commisaloner of Wealth-tax 

For the Appellant D.P. Poddar 

For the Respondent R.N. Slabs 

Decided on : 1-2-1996 

WEALTH TAX — In. view of jlrovlso to section 40(3) of the Finance 
Act, 1083 Inserted by the Finance Act, 1088, motor ears owned by 
a Co. for leasing on hire held to be not assets liable to wealth-tax 
during the years under appeal. 

Finance Act. 1983 — Section 40(3). 

FACTS 

The assessee Co. loas carryirtg on the business of leasing and In the regular 
course of its business acllvUles the motors cars were leased on hire. In view 
of this it was claimed that proviso to section 40(3) of the Finance Act, 1983 
was applicable to the assessee’s case and the motor cars were rwt assets 
liable to wealth-tax. The A.O. held that only those motor Cars which were 
run on hire were excluded and not the leased one and thus charged wealth- 
tax on the value of the same. The CWT(A} coriftrmed the orders passed by 
the A.O. and the assessee filed a second appeal 

DECISION 

The Honhle Tribunal observed that admittedly the assessee's business 
activity included leasing of motor cars on hire. There could not be any 
difference between an assessee running motor cars on hire for each trip 
and the leasing Cos. giving the motor cars on hire on a stipulated lease. 
Under both circumstances assessee earns hire charges by allowing the 
third party to use motor cars. The Hon'ble Tribunal thus held that the 
motor cars used by the assessee for the purpose of business of lei'-ing 
the motor cars on hire were outside the purview of sec. 40 of the F.A., 
1983. The A.O. was accordingly directed to exclude the value of such motor 
cars and assessee's appeals were allowed. 

Full text of the Order Is girsn below : 

ORDER 

(D. Manmohan, J.M.) 

These two appeals llled by the assessee-company are against the consoli¬ 
dated order of the CIT(A)-II. dated 20-9-1993. As per section 40 of the 
Finance Act, 1983, certain speclDed assets of closely held companies are 
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liable to wealtbrtax. The Asaeasing Officer completed the aaaesamenta 
u/a 16(5) of the W.T. Act wherein the value of the motor cara was brought 
to tax. 

2. Aggrieved, theasseaaee filed appeals before the first appellate authority 
wherein it was contended that the motor cars owned by the assessee were 
used for leasing out on rental basis and the Wealth-tax Ofllcer was not 
Justified in taxing the value of motor cars under the W.T. Act. The Qrst 
appellate authority confirmed the assessment order by holding that the 
W.T.O's action in bringing to tax the value of the motor cars, is fully 
justified. 

3. Further aggrieved, the assessee is In appeal before us. The Ld. counsel 
for the assessee contended before us that by the Finance Act, 1988 proviso 
to section 40(3) of the Finance Act. 1983 was inserted by which the motor 
cars held by a company as stock-in-trade in its business or registered 
as taxis and used as such in a business in running motor cars on hire 
carried on by the company vtdll not be treated as assets liable to tax. 
He has further submitted that the assessee is carrying on business of 
leasing and in the course of its regular business activities the motor cars 
are leased on hire and hence the proviso to section 40(3) of the Finance 
Act, 1983 Is applicable. He therefore submitted that the motor cars which 
were owned by the assessee and used as stock-in-trade in the business 
of leasing carried on by the assessee. Is not liable to wealth-tax On the 
other hand, the Ld. O.K. contended that as per proviso to section 40(3) 
of the Finance Act, 1983 only those motor cars which were run on hire 
are excluded from the computation ofwealth-tax and since the assessee- 
rompany was carrying on leasing business, it ranr>ot be equated to a person 
running motor cars on hire. He t hussupported the orders of the authorities 
below. 

4. We have heard the rival submissions. On a careful consideration of 
(he matter, we are of the opinion that the motor cars owned by the assessee 
are no( liable to wealth-tax. As per section 40 of the Finance Act, 1983, 
(he assets as specified In sub-section (3) are liable to wealth-tax Motor 
cars are included In the list of specified assets as per clause (vll) of section 
40(3). However, proviso to section 40(3) states that this section shall not 
apply In the case of motor cars referred to in clause (vil) if they are held 
as stock-in-trade In such business or registered as taxis and used as siich 
in a business of running motor cars on hire carried on by the assessee. 
Admittedly the assessee's business activity Includes leasing of motor cars 
on hire. To our mind, there cannot be any dllTerence between an assessee 
Tumilng motor cars on hire for each trip and the leasing companies giving 
the motor cars on hire oiji a stipulated lease. Under both circumstances 
the assessee earns hire charges by allowing the third party to use motor 
cars. In fact, the intendment of the Legislature in enacting section 40 of 
the Finance Act. 1983 as can be discerned from the budget speech of the 
then Finance Minister is that some persons have been tiylng to avoid 
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personal wealth-tax liability by forming closely held companies to which 
they transfer many Items of their wealth and .with a view to circumventing 
tax avoidance by such persons, the levy of wealth-tax In the case of closely 
held companies is revived In a limited way. The assets of the companies 
aduch were Intended to be used for the business were never Intended to’ 
be brought to tax and therefore exceptions were provided thereunder. By 
the same spirit and Intendment, the Legislature has Inserted proviso to 
section 40(3) of the Finance Act, 1983 with effect from 1-4-1989 adiereby 
motor cars used in a business of running motor cars on hire were excluded 
from wealth-tax. We are therefore of the opinion that the motor cars used 
by the assessee for the purpose of business of leasing the motor cars on 
hire fall outside the purview of section 40 of the Finance Act. 1963. We 
therefore direct the Assessing Ofllcer to exclude the value of motor cars 
from the computation of the net wealth. 

5. In the result, the appeals filed by the assessee are allowed. 


(1996) 134 Taxation 107 (Trib.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
MUMBAI ‘B* BENCH 

(Before Shrl K.C. Slnghal and Shrl M.V.R. Prasad) 
l.T.A. No. 3693/Bom/93 
Assessment Year 1989-90 

M/a Samba Trading and Investment (P.) Ltd. 

TS. 

Aoslatont Commissioner 3(5), Bombay 
For the Appellant Pravln P. Shah 

For the Respondent A.K. bahay 

Decided on 14-3-1996 

REVISION — Assessee Co. a dealer in shares and also had specnlatlea 
transactions—A.O. setting off speculation loss against trading profits 
— err holding speculation losses in shares and trading profits in 
shares could not be regarded speculation profit and passing order 
n/s 363 —Assessee filing sppeal — Held, Explanation to sec. 73(1) 
applies and speculation business and the loss or profit from shore 
business to be treated as speculation loss or profit — A,0.’s order 
held to be correct — Order u/s 283 cancelled. 

Income-tax Act, 1961 — Sections 73 and 263. 

PACTS 

TTie assessee Co. dealt In shares and also speculation In shares. The 
Assessing Officer completed the assessment qfter setting offspeculation loss 
In shares of Rs. 8.50 lakhs against trading profit in shares of Rs. 4.85 lakhs, 
err held that Explanation to section 73 was only clartfleatory in nature and 



108 


TAXATION - TRIBUNAL DECISONS 


tvoLiai 


only losses In rfo purchase and sale of shares by certain Cos. could be 
deemed to be speculation losses and Income from normal trade tn shares 
could not be regarded as speculation profit. He therefore passed order 
u/s 263 to withdraw the set off of speculation losses. The assesses fled 
an appeal before the Tribunal. 

DECISION 

The Honhle Tribunal held that the business covered by the Explanation 
to sec. 73(1) had to be deemed to be speculation business and the loss 
or profit from this business had to be regarded as speculation loss or profit 
and as such these results are to be treated within the parameters of sec. 
73. This was the plain meaning of the language of the section. The A.O.’s 
order was accordingly held to be in conformity with the provisions of sec. 
73 of the I.T. Act and the order of CIT u/s 263 was cancelled and appeal 
allowed. 

Cases referred to : 

1. Eastern Aviation and Industries Ltd. vs. CIT 208 ITR 1023 (Cal.) 

2. Gurupad Khandappa Nagdum vs. Hirahai Khandappa Magdum A Ors. 
129 ITR 440 (SC) 

3. CIT vs. Surat Colton Spg. and Weaving Mills (P.)Ltd. 208 ITR 932 (Bom.) 

Full text of the Order is given below : 

ORDER 

(M.V.H. Prasad. A.M.) 

ThI.s appeal Is directed against the order u/s 263 dated 29-3-1993 for 
the A.Y. 1989-90. Tlie assessec company dealt In shares and also specu¬ 
lation in shares. It disclosed a profit of Rs. 4.84,649/- in these share 
dealings and a loss of Hs. 8,50,004/- in speculation of shares. The 
Assessing OITlrcr completed the assessment setting off speculation loss 
of R.s. 8.50,004/- against the trading profit of Rs. 4,84.649/-. The 
Commissioner objected to this course of section and Issued a notice 
u/s 263. 

2. Before the Commissioner It was explained that as per the Explanation 
to sec. 73 of the I.T. Act, the assessec company shall be deemed to be 
carrylngon thespcrulation business and so IheA.O, wasJusUfled In setting 
off the speculation loss Rs. 8,50,004/- against the trading profit of 
Rs. 4,84,649/- which under the Explanation to see. 73 has to be regarded 
as speculation profit. The Commissioner did not agree with this contention. 
According to him, the Explanat Ion to sec. 73 is only of a clartflcatory nature 
and only losses In respect of purchase and sale of shares by certain 
companies shall be deemed to be speculation losses and Income from 
normal trade in shares, can never be regarded as speculation profit under 
the terms of Explanation to section 73. He observed as under : 
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*As per this Expkmatlon, losses in respect of purchase and sale of 
shares by certain companies shall be deemed to be belonging to 
speculation. As the section deals only with the losses, this deeming 
provision cannot apply to Income. Therefore, the assessee’s contention 
that its normal Income from purchase and sale of shares should also 
be treated as speculation business on the basis of this Explanation 
is unfounded and baseless. The assessee's normal Income in respect 
of t,he sale and purchase of shares on the basis of the actual deliveries 
cannot be treated as Income from speculation and the asaessee would 
not be entitled u/a 73(1) of the Act for the set off of its losses of Its 
speculation business against Its normal Income from purchase and 
sale of shares.* 

In the light of the above observations, the Commissioner set aside the 
assessment directing the A.O. to reframe (he Assessment Order after taking 
into consideration the above legal position. 

3. Before us the Id. counsel for the assessee contended that the Explanation 
to sec. 73 is not simply a clarlflcatory provision but a deeming provision. 
It does not apply to all assessees but only to companies and not to trading 
in all commodities, but only to trading In shares and does not apply to 
other Instruments like debentures, but only to shares and it expands the 
scope of the meaning of the term speculation as given in sec. 43(5) 
r/w Explanation 2 to sec. 28. A speculative transaction u/s 43(5) is one 
where the contract is settled without deliveries. Under Explanation to sec. 
73, even It there are deliveries, it is deemed as a speculation business. 

4. It is contended by the Id. counsel for the assessee that according to 
the CIT, if there is a profit in the normal speculation business, it could 
be set off against the loss In share trading business under Explanation 
to sec. 73 whereas reverse position is not possible. A loss In a normal 
speculation business cannot be set off against the profit from trade in 
shares under Explanation to sec. 73. It is pleaded that there is no basis 
for this distinction at all. It is contended that the Explanation does not 
say that the loss from normal business shall be deemed to be speculation 
loss but states that such business shall be deemed to be speculation 
business. In other words, the distinction sought to be made by the 
Commissioner on the basis of their result i.e. loss or the profit, does not 
hold good. It is also contended that income includes loss on the basis 
of the Calcutta High Court decision in the case of Eastern Aviation and 
Industries Ltd. vs. CIT 208ITR 1023 (Cal) at page 1027. It is also contended 
that deeming provisions have to be carried to this logical and this context 
reliance is placed upton the decision of the apex court reported in the case 
of Gurupad Khandappa Magdum vs. Hlrabal Khandappa Magdum & Others, 
129 ITR 440 (SC), it is also contended that a deeming provision is intended 
to expand the meaning of a particular word and in this context reliance 
is placed upon the decision of the Honlale Bombay High Court in the case 
of err UK. Surat Cotton Spg. & Weeu/tng Mills Pvt. Ltd., 208 ITR 932. The 
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Id. counsel has filed written submissions and at page 8 of the paper book. 
It Is pleaded as follows : 

*The absurdity of the CITs reasoning would be evident from the case 
of a company canylng on only the business of trading in shares. 
According to the CIT, It will never be able to set off Its losses fiom 
share trading (treated by CIT as speculation loss) against the profit 
from share trading (treated) by CIT as non-speculation profit).* 

5. We find considerable force In the contenUons of the learned counsel. 
The relevant portion of section 73 and the Explanation reads as 
follows : 

‘73( 1) Any loss, computed In respect of a speculation business carried 
on by the assessee. shall not be set off except against profits and gains, 
if any, of another speculation business.*.... 

"'Explanation Where any part of the business of a company (other 
than a company whose gross total income consists mainly of Income 
which Is chargeable under the heads 'Interest on securities*, *Income 
from house property*. 'Capital Gains* and 'Income from other sources') 
of a company the principal business of which Is the business of banking 
or the granting of loans and advances) consists in the purchase and 
sale of shares of other companies, such company shall, for the purposes 
of (his section, be deemed to be carrying on a speculation business 
to the extent to which business consists of the purchase and sale of 
such shares.* 

It may be observed that the Explanation Is a deeming provision and is 
not simply clarlficatory. A specified business conducted by a specified 
company Is deemed under the terms of the Explanation to be speculation 
business. The Explanation does not speak about either the profit or loss 
arising from business deemed as speculation business. In other words, 
the deeming provision covers both the contingencies, l.e. profit or loss 
that may arise from that business. The Explanation Is of course limited 
for the purposes of the section. The section talks of set-off and carried 
forward and set off of lasses In speculation business. According to the 
CIT(A), If there Is a loss In the business deemed to be speculation business 
in terms of the Explanation, such loss can be set off against the profit 
from another speculation business. In the reverse situation, l.e. where 
there Is a loss in another speculation business, it cannot be set off against 
the profit derived from the business deemed to be speculation business 
In terms of the Explanation. There Is no warrant In the language of the 
section for such a distinction. There may be profit or loss In another 
speculation business and the loss has to be set off or carried forward and 
set off u/s 73. In a different situation, there may also be profit or loss 
in the normal business which is deemed to be speculation business In 
terms of the Explanation and the loss from the business may also have 
to be set off or carried forward and set off. In either of the situations. 
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business covered by the Explanation has to be deemed to be spectilatlon 
business and the loss or profit from this business has to be regarded as 
speculation loss or profit and as such these results are to be treated within 
the parameters of section 73. This Is the plain meaning of the language 
of the section and we are not made aware of any Judicial decision to the 
contrary. In these circumstances, we find the order of the Assessing OfQcer 
la in conformity with the provisions of section 73 of the Income-tax Act 
Inclusive of the Elxplanatkm and accordingly, we cancel the order u/s 263. 

6 . The appeal Is allowed. 


(1906) 134 Taxation 111 (Ttlb.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
JAIPUR BENCH. JAIPUR 

(Before Shrl N.K. Agrawal and Shii Pradeep Parlkh) 

I.T.A No. 1389/JP/1991 
Assessment Year 1966-69 

H/s G.B.H. Exporters 

▼t. 

Assistant Commissioner of Income-tax 

For the Appellant N.M. Ranks and J.K. Ranks 

For the Respondent O.C. Bansal 

Decided on : 27-3-1996 

PENALTY — Search A selznre operations carried out on Arm's as well 
as on partner's premises — During search of Arm's premises main 
partner stating be will snrrcnder concealed Income if any when the 
search at hls residence was concluded and that there was no dl Aerence 
In stock — Partner surrendering Rs. 3.20 lakhs on Arm's a/c and 
40,000/- on personal a/c under Explanation S to sec. 271(l)(cl — 
While completing assessment A.O. initiated penalty proceedings and 
levying penalty of Ra. 1,68,000/- u/s 271(l)(c) holding that Arm's 
search completed on 28-9-1987 while surrender of Rs. 3.30 lakhs on 
Arm's a/c was made on 14-10-1987 when bank locker of the partner 
was lock and as such Expln. 5 not applicable as surrender not made 
during search — CIT(A) confirming the order — Held, when simul¬ 
taneous searches on business as well as residential premises were 
made declaration In the last of series of statements was within the 
spirit of law — Assessee entitled to beneAt of Expln. S — Even on 
merit there was no excess stock and the difference was on a/c of 
valuation as per cost or market rate — Penalty order cancelled — 
Afqieal allowed. 

Income-tax Act, 1961 — Sections 132, 271(l)(c) and Expln. 5 
CBDT Circular No. 469 dt. 23-9-1966. 
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FACTS 

Search and seizure operations were carried out on Jim’s as well as on 
partner’s premises on 22-9-1 987. Statement ojthe main partnerShrl Gopal 
Das were recorded on 23-9-1987, 28-9-1987 and 14-10-1987. Inoneojhis 
statements recorded on 23-9-1987 the authorised ojjker drew his attention 
to Expianatton 5 to section 271(l)(c) and asked \fhe wanted to make any 
surrender oj income. Shri Oopal Das replied that since the search at his 
residence was still on and as soon as the valuation oJ stock found there 
was made he will make the decision. He also stated during search that 
there was no difference in stock as tecorded in the books. His locker was 
opened In the Bank on 14-10-1987. in the statement recorded on 
14-10-1987 he declared Rs. 40,000!- as his personal income and 
Rs. 3,20,000 as the income of the firm. During the course of assessment 
proceedings theA.O. Iniliated penalty proceedings u/s 271(l)(c) and levied 
a penally of Rs. 1.68,0001-. A.O. rejected the plea of the assessee flm that 
ihe declaration was made during the course of search and that their case 
was covered by Explanation 5 to sec. 271(l)(c). TheA.O. held that the search 
on firm was concluded ond 28-9-1987 an during the course of that search 
the partner had not surrendered any amount and as such the case was 
not coucred under Explanation 5. The assessee's appeal against the penalty 
order was dismissed by the CITiA) and the assessee filed a second appeal. 

DECISION 

The 11001)16 Tribunal pointed out that the assessee had claimed immunity 
under Expln. 5 of sec. 271(l)(c) by virtue of partner’s statement u/s 132(4) 
of Ihe Act and the Important condition for this was that the statement 
siiould have made durln;* the course of search. The words "in the course 
of search" appearing in clause (2) of Explanation 5 could not be interpreted 
loo technically and loo narrowly particularly When search by itself was 
an incidental power. Since tlie prime objectives of sec. 132 was to summarily 
assess the undisclosed income, determine the tax liability thereon and 
retain the seized assets. It would be suffleient if the disclosure was made 
before the process u/s 132(5) commenced. When there was a composite 
search no distinction need be made as to which was the last statement 
for business and which was in personal capacity. It would be sufllclent 
if the person concerned declared the undisclosed Income in the last of 
the series of statements. It would also be fair that when there were 
simultaneous search, the person would be In a letter frame of mind to 
make true disclosure keeping in view the overall picture before him. The 
Hon'ble Tribunal thus held liiat it would be fair and proper to accept the 
disclosure made in this case by virtue of the statement dated 14-10-1987. 

The Hon'ble Tribunal further observed that on merits too the penalty could 
not survive. All along the contention of the partner was that there was 
no excess stock. Whatever was the difference it was on acTOunt of valuation. 
The assessee used to account the stock at cost price whereas the valuation 
was got done by. the revenue on the basis of markets. It was evident from 
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various statements recorded that it was on account of constant pestering 
that the assessee ultimately surrendered a sum of Rs. 3.20 lakhs otherwise 
the department had not been able to muster any material to show that 
the assessee had any undisclosed Income. 

Accordingly the Hon'ble Tribunal held that there was no question of levying 
penalty in this case and the same was cancelled and assessee's appeal 
allowed. 

Poll text of the Order is given below : 

ORDER 

(Pradeep ParUcK AM.) 

This appeal by the assessee is directed against the order of the Id. CITIA] 
dated 10-5-1991 for Assessment Year 1988-89. The appeal relates to the 
imposition of penalty of Rs. 1,68,000/- under section 271(l)(c) of the 
Income-tax Act, 1961 (the Acl). 

2. In this case search operations were carried out on 22-9-1987 at the 
business premises of the firm and at the residential premises of the- 
partners. Return declaring an Income of Ra. 6,50.000/- was Hied an 
28-2-1989. This return was not accompanied by IVading and Pront and 
Loss Account and Balance Sheet and the Income was returned on estimate 
basis. Subsequently a revised return was filed on 30-11-1989 declaring 
an Income of Rs. 7,23,960/-. This return was accompanied by the annual 
accounts for the firm. In the opinion of the AO the search was concluded 
on 28-9-1987 and that as per the statement of one of the partners Shri 
Gopaldas Sonkhla, the stocks of precious and semi-precious stones found 
at the time of search was not in excess of that recorded In the books. 
Also, In the opinion of the AO, there was separate search in the personal 
case of Shri Gopaldas. This search got concluded on 14-10-1987 when 
locker No. 1006 In his name at SMS Highway Branch of S.B.B.J. was 
opened. Statement of Shri Gopaldas was recorded on 14-10-1987 in which 
he surrendered Rs. 40,000/- as his personal Income and also Rs. 3,20,000 
as the income of the assessce-firm. This sum of Rs. 3,20,000/- was 
accepted as excess stock found. The assessment was finalised on 
15-3-1990 at Rs. 7,36,100/- which Included this sum of Rs. 3,20,000. 
Penalty proceedings were Initiated u/s 271(l)(c) and a show-cause notice 
was Issued to the assessee In this respect. The plea of the assessee was 
that since Shri Gopaldas had made the surrender In his statement 
u/s 132(4) in hls capacity as a partner of the firm during the course of 
the search, the assessee was entitled to the Immunity given under ExpLanadon 
5 of sec, 271(l)(c) and hence no penalty was leviable. The AO rejected 
this contention of the assessee on the ground that the search In the case 
of the firm had concluded on 28-9-1987 whereas Shri Gopaldas' surrender 
of Rs. 3,20,000/- on behalf of the firm came much later on 14-10-1987 
when hls personal locker was opened. Hence the assessee was not entitled 
to the Immunity granted under Explanation 5. Accordingly the AO levied 
a penalty of Rs. 1,68,000/-. 
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3. The Id. CIT(A) conflnned the views expressed by the AO and hence 
sustained the penalty so levied. 

4. Shrl N.M. Ranks, the Id. counsel for the assessee, took us through the 
chronology of the events commencing from the 4late of search on 
22-9-1987. Shii Gopaldas was the main partner of the firm. The caption 
of all the three statements of Shrl Gopaldas recorded on 23-9-1987, 
28-9-1987 and 14-10-1987 showed that the said statements were recorded 
In his capacity as partner of the assessee firm and that they were not 
la his personal capacity. The search was essentially on the firm and as 
stocks belonging to the firm were found at the residential premises of 
Shrl Gopaldas, the search party obviously had to open the locker of 
Shrl Gopaldas. The opening of the locker was, therefore, nothing but con¬ 
tinuation of the search which had commenced on 22-9-1987. The time 
lag between the search at the business and residential premises and the 
search of locker was also quite proximate to suggest so. However, since 
It Involved a third party, that Is the bank, a separate warrant of authori¬ 
sation In the rtame of Shii Gopaldas was necessary. Considering these 
aspects a gap of about 16 to 17 days was not much so as to suggest that 
the opening of the lacker was altogether separate and Independent of the 
search which had commenced on 22-9-1987. Therefore, the statement of 
Shrl Gopaldas recorded on 14-10-1987, that Is on the date of opening 
of the locker, In the course of which he surrendered Rs. 3,20,000/-, was 
in the course of search which took place on 22-9-1987. It was further 
argued by Shii Ranka that too narrow and technical meaning should not 
be ascribed to the provisions of Explanation 5. Its purpose has to be looked 
at objectively. In this context, the meaning of the phrase 'In the course 
of search' has to be given the widest possible meaning. 

5. Shii Ranka then drew our attention to the reply given by Shrl Gopaldas 
to the last question In the statement recorded on 23-9-1987 which was 
concluded on 25-9-1987. By the said question, the authorised officer 
explained the provisions of section 271(l)(c) read with Explanation 5 and 
enquired If he wished to say anything about It. The reply of Shii Gopaldas 
was that since the search at his residence Is still on and as soon as the 
valuation of stocks found there is done, he will make the decision. The 
same question was put to him on 14-10-1987 after the locker was opened. 
In response to this, Shii Gopaldas declared Rs. 40,000/- as his personal 
Income, gave reference of the previous reply by which he had deferred 
the decision as mentioned above and then surrendered Rs. 3.20,000/- 
as undisclosed Income of the firm. Thus the contention of Shrl Ranka was 
that the income of Rs. 3,20.000/- was declared In the course of search 
with a view to buy peace and hence no penalty was leviable. 

6 . Oui- attention was drawn to the prohibitory order u /s 132(3) made during 
the search. The said order was lifted only on furnishing of bank guarantee 
which was after 14-10-1967. It was submitted that anything done till then 
Is deemed to have done In the course of search only. 
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7. Finally, It was aubmitted that there was no positive proof that 
Rs. 3,20.000/- was the real Income of the year In question and that the 
conduct of the partners was neither fraudulent nor contumacious in any 
way and hence the penalty of Rs. 1,68,000/- was bad In law and should 
be cancelled. 

8 . Shii G.C. Bansal, the Id. D.R. meeting the various arguments of Shrl 
Ranka firstly stated that the words ‘...partner of...* appearing In the 
captions of the various statements, and particularly In the statement 
recorded on 14-10-1987, did not necessarily mean that the statements 
of Shrl Gopaldas were recorded In his capacity as partner of the firm. The 
said description in the caption was given not solely to Indicate that the 
statement Is being recorded In his capacity as partner. It was more for 
identification purposes than anything else. Next. Shrl Bansal drew our 
attention to the specific question regarding locker put to Shrl Gopaldas 
during the recording of the first statement on 23-9-1987. The said question 
and the reply, as translated by us from Hindi, are to the following 
effect ; 

Q, 8 ; Kindly tell us Aether your firm has any locker in Its name, 
or vdiether, you or any of the partners possess any locker In your 
respective names? 

Ans. : There Is no locker In the name of the firm. I, Jointly with my 
wife, have a locker with S.B.B.J., Chaura Rasta. 1 do not have any 
Information with regard to the lockers of other partners. The k^ of 
my locker has been handed over to your officers during the search 
of my residential premises yesterday. Right now I cannot recollect the 
locker number. The same of my wife Is Smt. Vlmladevl Sonkhla. 

9. Then our attention was drawn to the last question, l.e., question 
No. 29 of the said statement. By that question Shrl Gopaldas was explained 
the provisions of section 271(l)(c), Explanation 5 thereto and whether he 
would like to avail of the Immunity by declaring any Income u/s 132(4). 
To this, Shrl Gopaldas replied that : 

‘Some stocks belonging to the firm Is kept at my residence which has 
already been stated by me earlier and the search is still on at the 
residence. I will take this decision as soon as the valuation of this 
stock is over.’ 

10. From the above two replies, Shrl Bansal submitted, the assessee had 
foregone the opportunity made available to It. More so, he further submitted, 
because ultimately on 14-10-1987 when Shii Gopaldas made the decla¬ 
ration. by that time the search operation in case of the firm was over. 
To substantiate this, our attention was drawn to column 4 of the various 
Panchnamas. Column 4 reads as under : 

*1116 search could not be completed today and the Authorised Officer/ 
, Officers....sealed the following place : 
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11. In Panchnama dated 28-9-1987, the above column was scored off, 
Indicating thereby that the search was Anally concluded on 28-9-1987. 
Therefore, Shri Bansal went on. the search of the locker on 14-10-1967 
was an Independent search on Shri Oopaldas himself. In support of this, 
Shii Bansal submitted that a separate Warrant of Authorisation dated 
13-10-1987 was Issued in the name of Shri Gopaldas, a copy of which 
is placed on record. The locker was opened on 14-10-1987 and on the 
same day the statement was recorded in the course of which Shri Gopaldas 
declared an undisclosed income of Rs. 3.20,000/- on behalf of the firm. 
But since the search on the firm had already been completed on 
28-9-1987, this declaration on 14-10-1987 could not be said to be In the 
course of search on the Arm and hence the assessee was not entitled to 
the benefit of Explanation 5 to section 271(l)(c). 

12. We have Intently heard the parties. We have given our due consideration 
to the rival submissions and to the material placed before us. 

13. The assessee has claimed immunity under Explanation 5 of section 
271(l)(c) from the penally levied. Hence, it would be proper to first examine 
the nature of immunity available. The immunity has been claimed by virtue 
of assessee’s statement u/s 132(4). The provisions of section 132 shall, 
therefore, be examined next. And then, as per the scheme of the Act, we 
shall examine whether the facts and circumstances of the case before us 
permits Immunity or not, keeping in mind the legislative Intent. 

14. The relevant portion of the provisions of Explanalion 5 at the relevant 
time stood as follows : 

‘Explanation 5 - Where in the course of a search under section 132, 
the assessee is found to be the owner of any money, bullion. Jewellery 
or other valuable article or thing (hereafter In this Explanation referred 
to as assets) and the assessee claims that such assets have been 
acquired by him by utilising wholly or in part his income, - 

(a) . 

(b) for any previous year which is to end on or after the date of the 
search, 

then, notwithstanding that such Income is declared by him in any 
return of Income furnished on or after the dale of the search, he shall, 
for the purposes of Imposition of a penally under clause (c) of sub¬ 
section (1) of this section, be deemed to have concealed the particulars 
of his Income or furnished Inaccurate particulars of such Income, 
unless - 

( 1 ) . 

(2) he in the course of search, makes a statement under sub-section 
(4) of sec. 132 that any money, bullion, jewellery or other valuable 
article or thing found in his possession or under his control, has been 
acquired out of his income which has not been disclosed so far in 
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hlB return of Income to be furnished before the expiry of time spedfled 
In clause (a) or clause (b) of sub-section (1) of section 139, and also 
specifies In the statement the manner In which such Income has been 
derived and pays the tax, together with Interest, if any. In respect of 
such Income.* 

15. It has to be observed that In the above provision, clause (2) was added 
the Taxation Laws (Amendment and Miscellaneous Provisions) Act, 1986 

with effect from 10-9-1986. The scope of this amendment was clarified 
by Board In Its Circular No. 469 dated 23-9-1986, 162 ITR St. 36, as 
follows : 

*As per the existing Explanation 5 to section 271(1) of the Income- 
tax Act, If at the time of search, assets which are not recorded in the 
books of account are found, a taxpayer is liable to penalty for concealment 
even if he declares the full value of those assets as his Income In the 
return filed after the search. This provision has been found to operate 
even in case where the assessee has no intention to fabricate any 
evidence and he includes In his return the income out of which such 
assets have been acquired. Hence, by the Amending Act. It has been 
provided that If an assessee in such cases makes a statement during 
the course of the search admitting that the assets found at his premises 
or under his control have been acquired out of his Income which has 
not been disclosed so far In his return of Income to be furnished before 
the expliy of time prescribed In clause (a) or (b) of section 139(1) and 
specifled in the statement in the manner In which such Income has 
been derived and pays (he taxes that are due thereon, no penalty shall 
be leviable.* 

16. Amongst the various conditions mentioned In clause (e) above, one 
Important condition Is that the assessee must make a statement during 
the course of the search. It Is this condition, the fulfilment of which Is 
In dispute before us. Tlie rest are not disputed and hence we now proceed 
to examine the provisions of section 132. 

17. Part C of Chapter XIII of the Act gives various powers to different 
authorities to cany out the purposes of the Act. These are from sections 
131 to 139. Out of these provisions, section 132 holds a unique position 
In Part C. It relates to search and seizure. The foremost thing to be noted 
that though this provision Is a serious invasion of the rights of the citizens. 
It has been held to be a procedural provision. 

18. The process of the application of section 132 sets in motion with the 
existence of some information. This information forms the basis to frame 
a belief that unaccounted money can be found. On framing the belief, 
search warrants are Issued, specifying therein the name of the person and 
the place to be searched, and the search commences. 

19. Now broadly speaking, the courts have held the object of this special 
provision to be two-fold, viz., (a) to get hold of the evidence which has 
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a bearing on the tax liability of a peraon which the aald peraon la 
withholding from the tax authority; and (b) to get hold of the aaaeta 
representing Income believed to be undisclosed Income and applying them 
as may be necessaiy in the discharge of the existing and anticipated tax 
liability of the person concerned. Thus this provision is not merely to gather 
information but to unearth undisclosed Income and property, bring it to 
assessment and seize money, bullion etc. representing such undisclosed 
Income, and retain them for realisation of taxes, penalties, etc. Sub¬ 
sections (1) to (4) of section 132 encompass all the above processes. As 
an obvious fall-out. the next provision, that Is. sub-section (5) of section 
132 empowers the authority to summarily assess the Income, determine 
the tax liability and decide upon the quantum of assets to be retained 
to meet the liability so determined. Under section 132(11). the person 
concerned has a right to object against the order u/s 132(5) and u/s 
132(12), the CIT will deal with such objection after giving an opportunity 
of being heard. 

20. From the above discussion, it is very clear that section 132 is a 
complete, comprehensive and a self-contained code in Itself. It has its own 
procedure for search, seizure, determination of the point in dispute, 
quantum to be retained and also the quantum of tax and Interest on the 
undisclosed Income. On account of this, it has been held that the provisions 
of sec. 132 should be construed harmoniously in order to give effect to 
the intention of the legislature to bring to tax undisclosed Income or 
property. As a natural corollary, it has also been held that the provisions 
of section 132 should not be construed narrowly. It has been explained 

' that the primary power conferred Is the power of seizure. Therefore, the 
power to enter and search any building or break open the lock of any 
door, box. locker, safe, etc. is only an incidental power. 

21. From the above, it follows that the words "in the course of search* 
appearing in clause (2) of Elxplanatton 3 cannot be Interpreted too tech¬ 
nically and too narrowly, particularly when search by itself la an incidental 
power. Since the prlma objective of section 132 is to summarily assess 
the undisclosed income, determine the tax liability thereon and retain the 
seized assets accordingly, it would be sufilctent if the disclosure is made 
before the process u/s 132(5) commences. The immediate previous step 
is search and seizure during which a person may be examined as provided 
for in section 132(4). That is why the legislature, in its wMdom, Incorporated 
clause (2) in Explanation 5, so that the person concerned may avail of 
an opportunity to confess before the authority may proceed to summarily 
assess the undisclosed Income. In this sense, therefore, it would be too 
technical to say that ‘during the course of search* means only the physical 
search of the premises or the person. 

22. In this connection, it would be worth recalling the submlssloiw of the 
Id. D.R It was submitted by him that In the Panchnama dated 28-9- 1967J 
col. 4 was struck off and hence the search Ifi the case of the Arm was 
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finally concluded on 28-9-1987. However, the preliminary report of the 
search placed at page 20 of the paper-book of the department shows that 
the date of conclusion was 26-9-1987. Again, the second statement of Shrl 
Gopaldas u/s 132(4) commenced on 28-9-1987 and was concluded on 
29-9-1987. In that case can’t It be said that the search was concluded 
on 29-9-19877 Thus by irarrowly interpreting the words “In the course 
of search* as suggested by the Id. D.R.. one would be creating nothing 
short of disharmony In the self-contained code of section 132 and defeat 
the very purpose of the immunity given under ExpUmalton 5. It has to 
be noted that it is dlillcult to ascertain as to at which point of time the' 
search operation concluded, more so when there Is a composite search 
at the business and residential premises. Is it when the physical searching 
of the place concludes, or Is it when the Panchnama Is concluded, or is 
It when the recording of the statement Is concluded, or is It when the 
prohibitory order u/s 132(3) is lifted, or is it the date as mentioned In 
the Preliminary Report? 'The physical search Is merely what one can 
describe as search operation, which la but only a part of the entire search 
and seizure proceedings. Thus by assigriing a little wider meaning to the 
words ‘in the course of search', one would be interpreting the provisions 
of sec. 132 In a harmonious manner. In our opinion, it would be sufficient 
if the person concerned declares his undisclosed income In the last of 
the series of statements. When there is a composite search, no distinction 
need be made as to which was Die last statement for buslness.and which 
was in personal capacity. 'This, in no way would give too much liberty 
to the person concerned as the AO has to make the order u/s 132 (5) 
within 120 days of the seizure of the assets. It would also be lair that 
when there are simultaneous searches, the person would be in a better 
frame of mind to make true disclosure keeping In view the overall picture 
before him. 

23. Coming to the facts of the case, the first statement of Shrl Gopaldas 
was recorded on 23-9-1987. which continued upto 25-9-1987. On 
25-9-1987 Shrl Gopaldas was asked as to whether he wishes to declares 
any undisclosed income on behalf of the firm and avail of the immunity. 
To this, Shrl Gopaldas replied that he would decide about It after the 
valuation of the stocks found at his residence is over. Exactly at this point 
the first statement concluded. The officer recording the statement also 
did not mention anything. The second statement of Shrl Gopaldas was 
recorded on 28-9-1987. By this time valuation of entire slocks, both, found 
at the business premises as well as at his residential premises was over. 
'This statement was concluded on 29-9-1987. The questions mainly pertained 
to the valuation aspects. In the course of this statement, neither Shrl 
Gopaldas declared anything, nor did the authorised ofllcer put him the 
question again or reminded him that he was to take the decision regarding 
declaration of undisclosed Income later. 'The third statemeht of Shri 
Gopaldas was recorded on 14-10-1987. that is. on the day his lockwwas 
opened. In the course of recording this statement, he was put thd^iuesllon 
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509) to be examined tend to affect the genuineness of the partnership 
formed by the assessee. However the two facts mitigate the other con¬ 
sideration against the assessee. One was that the Arm was formed on 
31-12-1980. The property under consideration was ultimately returned 
to the assessee on 15-1-1988 and thereafter It was again sold by the 
assessee In March, 1988. Thus there was a long gap between the con¬ 
tribution of capital to the ilrm and the ultimate sale In 1988 by the assessee. 
It was difficult to attach any ulterior motive to evade capital gains tax 
on sale of property after more than 7 years. The second mitigating 
circumstance was that In the two cases relied upon by the learned DR 
the property contributed as capital in firm was either retained by the other 
partners or sold away and the respective assessees were compensated In 
cash at the value declared In the partnership deed. In the present case 
however, the property was ultimately returned and sold by the assessee 
itself. 

Following Hon'ble Supreme Court Judgment In Sunil Siddarthbhai (supra) 
the Hon'ble Tribunal also observed that there was a transfer of a capital 
asset u/s 45 when a partner made over his capital assets as his capital 
contribution to the firm, but at the same time it was Impossible to conceive 
of evaluating the consideration acquired by the partner when he brought 
his personal assets Into the Arm, when neither could the date of dissolution 
or retirement be envisaged nor could there be any ascertainment of 
liabilities and prior charges which may not have been even arisen yet. 
The Hon'ble Tribunal thus held that In the absence of any Idea about 
the true value of consideration thereof capital gains tax could not be 
considered exigible In the case of the assessee. The appeal of the revenue 
was accordingly dismissed. 

Full text of the Order Is given below : 

ORDER 

(Bandyopadhyay, A.M.) 

This appeal has been filed by the Department against the order of the 
CIT(A) directing the AO not to assess any capital gains on the transfer 
of land and house property belonging to the assessee to a partnership 
firm. 

2. The assessee Is a HUF. It was owning a land and house property which 
had been shown to be of the value of Rs. 80,000/- In the return of wealth 
filed by the assessee for Assessment Year 1960-81. A partnership firm 
called M/s. Kalpana Construction Co., was formed on 31-12-1980 with 
the following partners and the other details relating to the formation of 
the partnership : 
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Name of the partner 

Share of 

proAt or loss 

Amount of capital 

contribution 

D,K. Panduranga Shetty 
(HUn 

60% 

Rs. 5,00,000/- 
(by way of contiibuUng 
property alongwlth 
budding under 
consideration) 

Smt. Sulakshana, wife 
of Shrl D.K. Panduranga 

20% 

Rs. 10.000/- 

Shrl D.K. Panduranga 
(Individual) 

10% 

Rs. 1.00,000/- 

Miss Panduranga, 
daughter of Shri D.K. 
Panduranga 

10% 

Rs. 10,000/- 


The no noted that although the property under consideration had been 
valued at Rs. 80,000/- only In the wealth-tax return filed by the assessee 
for Assessment Year 1980-81, on 31-12-1980, however, the same property 
was contributed as capital to the abovementioned Arm by declaring Its 
value to be Rs. 5 lakhs. The ITO furthermore noted that although the 
partnership was to deal In real estate. Including dealing in land, buildings, 
flats etc., and constructing and letting them out and carrying on such 
other buslneses as the partners might determine from time to time, the 
only income declared by the Arm for the first year f.e. Assessment Year 
1B81-82 was, however, Rs. 18,444/- being commission received. The 
accounts for this year noted that Inasmuch as no sales had been made, 
the stock brought In by the partners were considered at the cost on die 
closing day of the accounting year without any revaluation. For Assessment 
Year 1982-83 again, the ITO noted that no sales were made and the stocks 
remained as they were. There were no transactions during that years also 
excepting payment of Corporation tax, light and water charges. The ITO 
also mentions that the Arm M/s Kalpana Construction Co. did not Ale 
Its returns of Income after Assessment Year 1982-83. The assessee-HUF 
retired from the abovementioned Arm on 15-1 -1988 and the property which 
had originally been transferred to the Arm was received back by the 
assessee. The same was sold by it for Rs. 7.50 lakhs in March 1988. 

3. So far as the question of exlglbllity to capital gains on transfer of the 
property by the assessee to the Arm In the present Assessment Year is 
concerned, It was pleaded by the assessee that in view of the decision 
of the Supreme Court n the case of Sunil Slddhorthbhol (156 ITR 509) 
no such capital gains could be considered to be liable to be taxed. The 
ITO, however, quoted from the above-mentioned Judgment of the Supreme 
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Court and came to the conclusion that Inasmuch as the partnership Arm 
viz.. M/s. Kalpana Construction Co., had been formed the assessee- 
HUF alongwlth the wife and daughter of its kartha and the kartha himself, 
and since no real business activities had been conducted by the Arm, the 
said partnership was merely a'device for converting the asset of the 
assessee into money with a view to avoid liability for capital gains. 
Accordingly, the ITO charged the assessee to capital gains tax by con¬ 
sidering the amount of Rs. 5 lakhs being value of the property shown In 
the partnership shown In the partnership deed to be the consideration 
for transfer of the property as against Its cost as per the WT return for 
Assessment Year 1980-81 considered at Rs. 80.000/-. The difference of 
Rs. 4,20,000/- was actually treated as the amount of capital gains. 

4. In the Arst appeal, however, the CIT(A) after taking Into consideration 
the facts of the case, came to the conclusion that the assessee should 
not be considered to be liable to capital gains tax In this case and that, 
on the other hand, the assessee should receive the benefit of the decision 
of the Supreme Court In the case of Sunil Slddharthbhal (supra) in a general 
manner. The C1T(A) took special note of the contention of the assessee 
that the partnership firm viz.. M/s Kalpana Construction Co., actually 
wanted to construct flats and welt the same but due to certain unavoidable 
problems between the said firm and the contractors, the business activities 
could not be carried on. Accordingly, the CIT(A) held that there was no 
mala Jide or Invalidity In constituting the Arm and that the transaction 
appeared to be genuine. 

5. Before us, the learned DR has strongly contended that the Arm was 
formed merely for the purpose of avoiding capital gains on sale of the 
property ultimately made by the assessee. It has furthermore been argued 
that In any case, the transfer of the property by the assessee to the 
partnership Arm itself attracts levy of capital gains tax. In support of this 
contention, reliance has been placed not only on the observations made 
at the last portion of thejudgment in the case of Sunil Slddarthbhat (supra) 
but also on two other decisions to which we are adverting below. 

6. Reliance has been placed by the learned DR on the decision of the 
ITAT, Bombay Bench ‘B’ (Special Bench) In the case of Ramakrishna Bcifqj 
(198ITR (AT) 1). In the said case, the assessee owned a number of shares 
Including shares of two group companies and also entered Into partnership 
with some other members of the same group wherein he brought In as 
his capital, 3000 shares of one of the companies after converting the same 
into stock-in-trade. The partnership Arm started selling plots of land and 
also shares contributed as capital by the others belonging to the group 
Including the assessee. The advances so collected were distributed amongst 
the partners and credited to their respective capital accounts whereby all 
the partners got their capital back (In cash) which they had contributed 
by way of land/shares aAer converting them Into stock-in-trade. The Arm 
under consideration was treated as a registered Arm. Ultimately, however, 
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the Tribunal, by following the dlscuasion made in the last portion of the 
decision in the case of Sunil Siddtmrthbhat (supra) held that although 
the firm formed by the assessee alongwtth others might be genuine and 
recognised as such, u/s 185 of the Act, the transaction might not, however, 
be genuine. The Tribunal finally held that the BaJaJ group as a whole, 
had adopted a device with a view to avoid huge amounts of tax on capital 
gains on sale of assets which the partners of the newly formed Arm had 
brought Into the Ann by way of their share capital, and hence, the assessee 
was liable to tax on capital gains In the aforesaid transaction. 

7. In the other case of Smt. Nayantard G. Agrawal (207 ITR 639) (Bom.), 
the assessee formed a Arm with a company in which her husband was 
a director to carry on business of purchase and sale of lands. The assessee 
brought in, as her capital contribution, land valued at Rs. 10 lakhs, 
whereas the company did not bring in any capital. No business of sale 
and purchase of lands was conducted by the Arm. The assessee retired 
from the Arm within three months of its formation without giving the 
required notice. The Arm was also dissolved within three months of Its 
formation. The land was retained by the company and the assessee In 
consideration, got Rs. 10 lakhs worth of shares in the company. It was 
held by the Bombay High Court that In the circumstances of the case, 
the true nature of the transaction was “transfer of land* and the various 
steps originating from the afAdavlt of the assessee and formation of 
partnership and culminating In the dissoluatlon of the Arm, in the process 
leaving the land with the company, were nothing but a device to avoid 
capital gains tax leviable u/s 45 of the Act on the transfer of the land 
to the company. 

8. Before we proceed to decide the Issue, it would be worthwhile to repeat/ 
quoting the relevant extract from the Judgment of the Supreme Court in 
the case of Sunil Siddharthbhai (supra) which has been done by both the 
lower authorities : 

*If the transfer of the personal asset by the assessee to a partnership 
In which he Is or becomes a partner is merely a device or ruse for 
converting the asset Into money which would substantially remain 
available for his beneAt without liability to income-tax on a capital 
gain it will be open to the income-tax authorities to go behind the 
transaction and examine whether the transaction of creating the 
partnership Is a genuine or a sham transaction and. even where the 
partnership is genuine, whether the transaction of transferring the 
personal asset to the partnership Arm represents a real attemp to 
contribute to the share capital of the partnership Arm for the purpose 
of carrying on the partnership business or is nothing but a device or 
ruse to conert the personal asset into money substantially for the 
beneAt of the assessee while evading tax on a capital gain. The Income- 
tax OfAcer will be entitled to consider all the relevant Indicia in this 
regard, viz., whether the partnership Is formed between the assessee 
and his wife and children or substantially limited to them whether 
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the persona] asset Is sold by the partnership firm soon after it Is 
transferred by the assessee to It. whether the partnership has no 
substantial or real business or the record shows that there was no 
real need for the partnership firm for such capital contribution from 
the assessee. All these and other pertinent considerations may be taken 
Into regard when the Income-tax OfDcer enters upon a scrutiny of the 
transaction, for the task of determining whether a tnmsactlon is a 
sham or an Illusory transaction or a device or ruse, he is entitled to 
penetrate the yell covering it and ascertain the truth.’ 

In the instant case, many of the facts as suggested by the Supreme Court 
to be examined tend to alTect the genuineness of the partnership Rrm 
formed by the assessee. The firm under consideration was formed by the 
assessee-HUF, Its kartha and the wife and daughter of the kartha. There 
were very limited activities of the Arm although the CITtA) has mentioned 
that on account of certain practical dlfllculties, the Arm was not in a 
position to carry on its regular business. It is also difficult to And out 
the reason for contribution of the property by the assessee to the Arm 
Inasmuch as the Arm did not really require the said property as part of 
its assets. This is also evident from the fact that on retirement of the 
assessee from the Arm, the property under conslderaUon was returned 
back to it. However, two facts clearty mitigate the other considerations 
against the assessee. One of these two facts is that whereas the Arm was 
formed on 31-12-1960, the property under consideration was ultimately 
returned back to the assessee on 15-1-1986 and thereafter a^in, it was 
sold by the assessee in March 1988. Thus, there was a very long gap 
between formation of the partnership and contribution of the property by 
way of capital to it by the assessee and the ultimate sale of the property. 
It will be difficult to say that the ulterior motive of the assessee was to 
evade capital gains on the sale of the property which took place after a 
long gap of more than 7 years. The second inltigatlng circumstance which 
is of considerable importance, is that whereas in the two cases relied upon 
by the learned DK, the property contributed as capital to the respective 
Arms was either retained by the other partner or sold away and the 
respecUve assessees were compensated in cash at the value declared in 
the partnership deed in respect of such sales, in the Instant case, however, 
the property was not at all transferred by the partnership firm M/s Kalpana 
Construction Co. On the other hand, the property was ultimately returned 
back to the assessee and the sale of the property was also ultimately made 
by the assessee itself. Hence, capital gains, if any would ultimately arise 
in the hands of the assessee itself and the intervention of the Arm is not 
at all material in determining the quantum of the capital gains. Whether, 
the assessee would argue at the Ume of computation of capital gains on 
the ultimate sale of the property in March 1988 that the cost of the property 
should be taken at Rs. 5 lakhs as shown in the books of the Arm or not, 
is altogether a different issue. The Department may try to tackle the issue 
by relying on the original cost of the property in the hands of the assessee 
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or In some other way. But It la clear on focta that by transferring the 
property to the firm by of contributing the same towards capital of 
the assessee, the assessee was not In any way able to alienate the property 
ultimately. The discussions made by the Supreme Court, In the case of 
SunflSlddhaithbhal(supra) rest with considering whether the contribution 
of the property towards the capital of the firm by Itself tantamounts to 
transfer of the property by the assessee at higher amount of consideration 
than the original price of the property. There Is no doubt about the case 
that the effects are not so In the Instant case. In the other two cases, 
the property ultimately passed out of the hands of the respective assessees 
and they got adequately compensated for the same. Capital gains tax was 
found to be exigible, therefore, on the transfer of the property accordingly. 
In the Instant case, the property remained with the firm for a long period 
of more that seven years and was not sold to outsiders during the period. 
The ultimate sale of the property was again effected by the assessee itself 
and not by the firm. • 

The Supreme Court clearly held in the case of Sunil Slddharthbhai (supra) 
that although there Is a transfer of a capital asset within the terms of 
sec. 45, when a partner of a firm makes ever capital assets which are 
held by him to the firm as his contribution towards capital, at the same 
time again. It IS impossible to conceive of evaluating the consideration 
acquired by the partner when he. brings his personal assets Into the 
partnership firm, when neither can the date of dlssoulatlon or retirement 
be envisaged nor can there be any ascertainment of liabilities and prior 
charges which not have even arisen yet. In the Instant case, the dissolution 
of the firm took place after a long gap of seven years and it cannot, therefore, 
be said that at the time of formation of the firm Itself, the assessee had 
already envisaged the said dissolution and corresponding transfer of the 
property to outsiders at a much higher value. The Supreme Court also 
held In the said case that the credit entry made In the partner’s capital 
account In the books of the partnership firm does not at all represent 
the true value of the consideration for the said transfer. In the instant 
case, the TTO held the amount of Rs. 5 lakhs shown in the books of the 
firm to be capital contribution made by the assessee in the form of the 
prop)erty to be the value of Its consideration. According to the Supreme 
Court, such action on the part of the FFO Is untenable. We are. therefore, 
finally of the opinion that the decision of the Supreme Court In the case 
of Sunil Siddarthbhai (supra) Is fully applicable to the facts of the present 
case and In spite of there being a transfer made by the assessee to the 
partnership firm, of the property under consideration. In absence of any 
idea about the true value of consideration thereof, capital gains tax cannot 
be considered to be exigible In the present case. Ultimately therefore, we 
agree with the CIT(A) In coming to the conclusion that capital gains. Is 
not exigible on this transfer. 

9. The departmental appeal is, therefore, dismissed. 
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IN THE INCOME TAX APPELLATE TRIBUNAL 
MUMBAI ‘B* BENCH 

(Before Shii M.K. Chaturvedl and Shrl J.K. Verma) 

I.T.A No. 7833/Bom./88 
Assessment Year 1980-81 

Anatt. Commissioner of Income-tax 

▼s. 

M/s. Hindustan Conductors (P.) Ltd. 

For the Appellant Karan Singh 

For the Respondent Art! Vlaaai^l 

Decided on : 19-3-1996 

PENALTY FOR CONCEALMENT — Aaaessee claiming relief n/s 80J 
A.T. 1972-73 not in return but by letter dt. 30-12-1974 to ITO In 
v/o Its Nadlad Unit — Claim contested upto Tribunal stage and Tribunal 
allowed — Claiming ita c/fd In A.T 1980-81 also In revised return 
— A.O. disallowing and Imposing penalty n/a 371(l)(cl for furnishing 
Inaccurate particulars — CIT(A) cancelling the penalty — Held claim 
wrongly made In the 9th year as 8 year period elapsed in A.T. 
1979-80 — Quantum of penlaty also held to be correct — Revenue's 
appeal allowed. 

Income-tax Act, 1961 — Section 271(l)(c). 

PACTS 

T/ie assessec Co. had made claims Jor relief u/s 80J in rfo Us Baroda and 
Nadlad Units. Claim for Nadiad Unit was not made in the return for A/year 
1972-73 but by Co.'s letter dl. 30-12-1979 addressed to the ITO. This claim 
was contested upio the Tribunal stage when the assesses was directed to 
be allowed relief u/s 80J in r/o Nadiad Unit also in Assessment Year 
1972-73. While filing the return for A.Y. 1980-81 the osscssee did not claim 
this relief. However, in the revised return the assesses adjusted tlte brought 
forward relief u/s 80J of Rs. 16,92,203/-. AO rejected this claim holding . 
that the InUial year being Assesssment Year 1972-73 the deficiency could 
not be carried forward beyond theyAssessmentYear 1979-80. The assessee 
contested Its claim upto the Tribunal stage and where ttwasJlnallywUhdrawn. 
The A.O. levied penalty of Rs. 10,94.050/- u/s 271(l)(c) for furnishing In 
accurate particulars. The C1T(A} cancelled the penally holding that the 
assessee made this claim for the first time In A.Y. 1973-74 and also held 
that the quantum of penalty was also not correct. The Revenue Jtted the 
present appeal. 

DECISION 

The Honlale Tribunal pointed out that even if the assessee had not made 
. the claim In the return for A.Y. 1972-73. the Co. claimed the relief through 
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its letter dt. 30-12-1974 to ITO and contested the same upto the Tribunal 
stage. The Tribunal had directed to allow relief for both the units In 
Assessment Year 1972-73 itself. The assesses also did not claim the 
c/fd of this deflclency in the original return filed for Assessment Year 
1960-81 but made this claim in the revised return and duly contested 
in appeals when the claim was finally, withdrawn before the Tribunal. 
Therefore the assessee could not be said to be innocent. In case the ITO 
was not so vigilant as to verify In great detail the record for Assessment 
year 1972-73 Including the Appellate orders the assessee could have got 
away by not paying tax of about 10.96 lakhs. The Initial Assessment Year 
being 1972-73 in this case, the assessee could not have claimed the 
c/fd of the b/fd deficiency in Assessment Year 1980-81 and that the 
assessee was conscious of this legal position. The Honhle Tribunal thus 
upheld the penalty Imposed by the A.O. and allowed the appeal filed by 
the Revenue. The quantum of penalty Imposed was also held to be correct. 

Full text of the Order is given below : 

ORDER 


U.K. Vcrmo, AM) 

It is an appeal by the Revenue against the order of the Id. CITtA) whereby 
he has deleted a penalty of Rs. 10,94.050/- which had been imposed by 
the Assessing Officer on the assessee u/s 271(l)(c). 

2. We have heard the rival submissions and we find that both the Assessing 
Officer as well as the Id. CIT(A) have discussed all the facts and circum¬ 
stances of the case so also case law on the subject in great detail. We 
have also taken into account the various materials brought on record by 
both the parties. 

3. Very briefly speaking. It is a case In which the allegation of the revenue 
Is that the assessee had made a claim of relief u/s 80J in respect of Nadlad 
unit In the assessment year 1972-73 through a letter addressed to the 
I.T.O. dated 30-12-1974, although this claim was not there in the return 
filed by the assessee. The assessee contested the disallowance of its claim 
upto the Tribunal stage and the Tribunal vide its order dated 6th Feb., 
1978 for the assessment year 1972-73 held in Para-B of the order that 
Rule 1QA(3) (dealing with deduction of borrowed moneys and debts owned 
by the assessee) Is repugnant to sec. 80J and. therefore, the total value 
of the assessee's assets of the new Industrial undertaking should be taken 
as the capital employed for the purpose of computing the relief u/s 80J 
without deducting any sum by way of liabilities. In Para-7 of the order, 
the Tribunal had mentioned that the next ground of appeal was regarding 
deduction of liabilities for working out relief u/s 80J in respect of capital 
employed (Madlad and Baroda Units). That order became final. Thereafter 
the CIT wanted to Initiate action u/s 263 of the I.T. Act but the assessee 
objected to it that since this matter had already been the subject matter 
of appeals before the Id. CIT(A). no action u/s 263 could be taken and 
hence^the CIT had dropped the proceedings u/s 263. 
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4. For the assessment year 1980-81 l.e. the assessment year under 
consideration, the assessee filed a return of Income on 20-8-1980 at 
Rs. 9,73.800/-. Itrevlsed It on 19-9-1981 to'Nil'. The revision was because 
the assessee had given a remark that as against claim of brought forward 
losses, unabsorbed depreciation and development rebate of Rs.. 34 lakhs, 
now the claim was being made at Rs.. 43,'73,795/- and hence the lnc<Hne 
had become *Nir. According to the Assessing Officer the (.T.O. informed 
the assessee on 7-1-1982 that the relief of unabsorbed depreciation etc., 
worked out to only Rs.. 24,20,555/-Thereafleron 12-3-1982, the assessee 
filed yet another revised return at ‘Nil*. This time the assessee adjusted 
brought forward relief of Rs.. 16.92.203/- u/s 80J and brought forward 
losses, unabsorbed depredation and development rebate at Rs.. 26,77,952. 
Assessee’s claim for deduction of unabsorbed relief u/s 80J was rejected 
by the A.O. on the ground that the Nadlad unit of the appellant started 
production on 26-4-1971.relevant to the assessment year 1972-73 and, 
therefore, the deficiency of sec. 80J relief for earlier years could not be 
carried forward beyond the Assessment Year 1979-80. The CIT(A) after 
considering all the facts and circumstances of the case and the arguments 
of the assessee held that the assessee had started production in Assess¬ 
ment Year 1972-73 and, therefore, the deficiency of sec. 80J relief could 
be carried forward only upto the Assessment Year 1979-80. He, therefore, 
upheld the rejection of the claim by the l.T.O. The assessee went in further 
to the Tribunal. However, It filed a letter before the Tribunal on 7-3-1986, 
in which It is stated that since in view of ttie Supreme Court decision 
in the case of Lahia Machine Tools, the quantum of sec. 80J relief would 
be reduced to a small amount, it may be given permission to withdraw 
its appeal. In this letter, the assessee also referred to the CBDT Circulars 
and clarlficatloira regarding press note dated 17-2-1986. The Tribunal vide 
Its short order dated 3rd April, 1986 held that the assessee had sought 
permission to withdraw its appeal in view of Supreme Court's decision 
in the case of Lohia Machine Tools (supra) and that permission was granted 
and the appeal was dismissed. Iq this background the A.O. took the view 
that the assessee had made a false claim for relief of Rs. 16,96,203/- and 
after discussing all the facta and circumstances of the case, imposed the 
minimum penalty u/s 271(10(c) amounting to Ra. 10,94,050/-. 

5. In the appeal filed by the assessee. the ld.CIT(A) again took all the facts 
and circumstances of the case into account. While he did not accept many 
of the arguments advanced on behalf of the assessee, he accepted that 
assessee had In fact made the claim u/s 80J for the Assessment Year 
1973-74, and that since for the Assessment Year 1972-73 no relief was 
allowable, for the first time It could be allowed and considered only in 
the Assessment Year 19‘f3-74 and hence the explanation of the assessee 
would be taken as bonajlde. He also took the view that merely because 
the Tribunal had held for the Assessment Year 1972-73 that It was the 
first year in which sec. 80J relief was admissible could not be conclusive 
because according to him the point of commercial production was not at 
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all before the Tribunal. He also found no substance Ih the conclusicm of 
the I.T.O. that the assessee had made the claim of Rs. 16,96.203/- 
u/a 80J to compensate for the dlflerenoe between the original figures of 
profit at Ks. 43.73.705/- and the allowable brou^t forward losses of 
Rs. 24.30,555/' because according to him, the ITd could not have allowed 
the entire claim made by the assessee. According to him^ the figures of 
brought forward losses also keep on fluctuating with the different appellate 
orders being passed. He, further held that the provisions of Ex^anatton 
. to sec. 271(l)(c) were also not applicable because assessee's e]q>Ianation 
was bonqftde and was based on the decision.of the I.T.A.T. 

6. He also held that the quantum of penalty worked out by the A.O. was 
not correct and further that even if the penalties were to be imposed, in 
view of the Supreme Court decision now available, the relief for the 
AssessmentYear 1973-74 and 1974-75 would work out to only Rs. 1.52.877 
and at the most the penalty could be imposed with reference to that amount' 

7. The Id. D.R. strongly supported the order of the A.O. and pointed out 
that it was not merely that the assessee bad written a letter dated 
30-12-1974 to allow relief in respect of Nadlad Unit for the Assessment 
Years 1972-73. The assessee had contested this issue upto the Tribunal 
stage and had been allowed the relief in respect of Nadlad Unit for the 
Assessment Year 1972-73 at Rs. 2.57,609/- and hence it could not be 
said that the assesseo had made no claim for the Assessment Year 
1972-73. In fact, according to the Id.. D.R. the assessee contested its false 
claim upto the Tribunal stage for the Assessment Year 1980-81 and when 
it realised that it had no way out. it withdrew the appeal. The Id. D.R. 
referred us to the decisions in the case of Western Automobiles (0 Ltd. 
112 ITR 1048 (Bom.), and 140 ITR 693 in the case of Y-P- Samtani us. 
err to the effect that when an assessee agrees to an addition, the onus 
shlfis on him to prove that it was not his concealed income. He also referred 
to the decisions in the cases of Jeevonlol Shah reported in 205 ITR 244 
(SC) and CiT vs. M. HabibuUah 136 ITR 716 (Allahabad) to support his 
arguments. 

8. The Id. counsel for the assessee rnnphaslsed that the assessee's claim 
for the Assessment Year 1972-73 was only for the Baroda unit and that 
It had only suggested to the A.O. if It could be allowed relief in the 
Assessment Year 1972-73. But the A.O. had rejected it. She vehemently 
relied on the fact that assessee's commercial production had started in 
the later year and hence only assessment year 1973-74 could be taken 
as the Initial year and there way nothing wrong when the assessee claimed 
sec. 80J relief in the Assessment Year 1980-81 which was the 8th year 
starting from 1973-74, The Id. counsel for the assessee argued that merety 
because the assessee had made a claim but it was not actually allowed 
would not make tho assessee liable for penalty. She reiterated that the 
question in appeal for the Assessment Year 1972-73 was mer^ academic 
as to whether borrowed capital should be allowed aa a deduction or not. 
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She further submitted that the appeal for the Assessment yrar 1980-81 
was withdrawn not because the assesses conceded that Its claim was 
false but because of the decision in the case of Lohki Machines by the 
Supreme Court (supra) 

9. Finally, she argued that even If the penalty were to be Imposed, the 
quantum had to be reduced as mentioned by the Id. CITIA). The Id. qounsel 
drew our attention to various decisions reported in 40 ITD 36 (del), 40 
ITD 70 (Bom.), and 39 TTJ 212 to support her arguments. 

10. We have carefully considered the rival submissions and the material 
on record. In our view, the dispute at our stage Is not as to whether the 
commercial production had started In 1972-73 or not. In our opinion, the 
dispute before us Is that when the assessee made a claim for the assessment 
year 1972-73 for relief u/s 80J. could It still make the claim in the 
Assessment year 1980-81 for the unabsorbed portions of 8(XJ relief when 
the 8th year had expired in the Assessment Year 1979-80. After taking 
Into account all the facts and circumstances of the case discussed by the 
A.O. and the Id. CIT(A), we are of the opinion that It cannot the said that 
assessee Is Innocent. Even If the assessee had not made the claim In the 
Income-tax return for the Assessment Year 1972-73, It conclously made 
the claim through its letter dated 30-12-1974 and contested It upto the 
Tribunal stage. We have also referred to the decision of the Tribunal for 
the .^.sessment Year 1972-73 where the Tribunal had directed that the 
relief in respect of the Nadiad Unit should be allowed and hence we do 
not find force In the arguments of the Id. counsel for the assessee that 
the claim for the Assessment Year 1972-73 was not for Nadiad Unit. As 
mentioned by us earlier, the tribunal had considered and directed that 
the relief would be allowed both for Nadiad Unit as well as for Baorda 
Unit. In this background It cannot the said that when the assessee made 
the claim for relief u/s 80J for the Assessment Year 1980-81, It was not 
conscious of the fact that the relief u/s 80J for the Assessment Year 
1980-81 was not allowable. This is also gathered from the fact that such 
a relief was not claimed in the original return nor In the first revised return 
and It was claimed only after the I.T.O. had written to the assessee tha( 
its brought forward losses were only about Rs. 24,00,000/- that it decldec 
to lodge the claim of relief u/s 80J and increased It by the amount o. 
Rs. 16,96.203/-. We are not also inclined to accept that the assessee 
which is assisted by the competent taxation advisors should have alto 
gether omitted or forgotten about the relief of Rs. 16,96,203/- while flllni 
2 returns if it had not been conscious of the fact that those claims an 
not admissible. We find substance in the arguments of the Id. D.R. an< 
the A.O. that only when the assessee realised that its returned Income 
would be much higher than originally returned and may result in ImposlUoi 
of various penalties and charging of Interests that it thoughtof the device 
to lodge a claim of relief u/s 8QJ with the idea that if the assessee succeed! 
it would be saving tax besides penalties and interests to the tune of aboc 
Rs. 10.94.000/-. Alternatively. If at all it is deducted, the assessee ma 



19061 


ACrr V8. M/a Hindustan Conductors (P.) Ltd. (Mum.) 


go away by giving various esiplanaUons which it had given and may in 
the process succeed in establishing its bonajides which may give it from 
impositions of various penalties and interests leviable under the Income- 
tax AcL In our opinion, if the I.T.O. was not so vigilant as to verify in 
great detail record for the Assessment Year 1972-73 Including the orders 
and had Just gone by the declaration of the assessee and the income filed 
by assessee for that year the assessee should have really got away by not 
paying tax of about Rs. 10,96,000/- and the penalties and interests etc, 
connected with It. In this view of the matter the question Is not whether 
that cxtmmercial production had really started In the Assessment Year 
1972-73 or not but the question Is that once the assessee had claimed 
and have got relief In the Assessment Year 1972-73 and once In that process 
it had made that assessment year as the initial Assessment Year as 
mentioned In sec. 80J(1) of the l.T. Act. whether the assessee could again 
make a claim in the Assessment Year 1980-81. In our view the answer 
is that the assessee could not have done It and when it has done it. It 
is presumed to be conscious of the legal position and hence, In our view, 
is liable for penally u/s 271(l)(c} for having filed inaccurate particulars 
of Its Income. 

11. At this stage we may also mention that it has been noted by us that 
the assessee had filed a return claimed to be under Amnesty Scheme and 
a reference to that has been given in its application filed before the Tribunal 
for withdrawing Its appeal. This point was argued before the Id. CIT(A) 
also. It appears that the revenue has not accepted that return as a return 
under the Amnesty scheme but this only goes to show that the assessee 
was conscious of the fact that it had made a wrong claim in the Assessment 
Year 1980-81 and hence It cannot the said that when It made the claim 
for relief u/s 80J in the Assessment Year 1960-81 It was bonadde claim 
or a bonallde mistake. 

12. Regarding the arguments of the Id. counsel that lesser penalty may 
be Imposed, we again do not find force in them because the question is 
not what amount of deduction the I.T.O. should have allowed or should 
not have allowed. But the question pertains to the Assessment Year 
1980-81 luid In the return filed on 12-3-1982 by which time the decision 
of the Supreme Court In the case of Lohia Machines Idols (supra) had not 
been pronounced and hence If the claim of the assessee were to be accepted 
at that time, It should have meant the tax effect of Rs. 10,96,050/-. The 
issue has to be decided with reference to the inaccurate particulars filed 
by the assessee and not with reference to what the A.O. should have allowed 
or what actually he has allowed. In fact If the argument Is carried further. 
It may also to be taken to the extent that since the claim of the assessee 
heis not been allowed, no penalty should be Imposed. But such an argument 
cannot the accepted. 

13. Taking all these factors into account, we uphold the quantum of penalty 
also. 

14. The appeal filed by the revenue is allowed. 
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(Before Shrl M.K. Chaturvedl and Shii G.E. Veerabhadrappa) 
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Decided on 14-2-1996 

CAPITAL CAINS — Asaeaaee pnrehaalng a flat la 1968 for Ra. 48,301 
with hla own ftinda — Belling the aame for Ra. 32 lakha — While 
calculating capital gains assessee claiming deduction of Ra. 12 lakhs 
paid to his 3 brothers who were staying with him for relinquishing 
their rights to stay — Brothers were not paying any rent and payment 
was stated to be a family arrangement — A.O. disallowing the claim 
but CIT(A] allowing the appeal — Beld, brother neither owners nor 
tenants In flat — Had no legal right of any kind —Payment of personal 
nature as there was no legal obligation—Property not family p ro p erty 
and there could be no dispute about that — No family arrangement 
but It was to reduce tax burden — Order of CIT(A) roTorsed and A.O.*s 
order restored. 

Income-tax Act, 1961 — Sec. 45. 

FACTS 

The assessee purchased a Jlat with hts awn funds for Rs. 48.201 /- in the 
year 1968. The said Jlat was sold for Rs. 22 lakhs. In the saidJlat assessee's 
three brothers were also staying alongwith theassessee and were not paying 
any rent. While computing the capital gains the assessee claimed deduction 
of Rs. 1 2 lakhs having been paid to the three brothers for relinquishing their 
right to stay. It was cdso stated to be a family arrangement. The Assessbig 
Officer. however.dtsallowedassessee’sclaimbutthesaldctalmivasaUowed 
in appeal by the CIT(A). The revenue filed a second appeal. 

DECISION 

The Hon*ble Tribunal pointed out that the brothers of the assessee did 
not acquire any legal right In the premises as th^ were not the .owners 
of.the house. They were not the tenants. Assessee allowed them to stay 
out of natural love and affection. There was absolutely no evidence that 
the assessee took any money for allowing them to stay. In the droumstances 
If It was said that any right was generated, then the source of generosity 
will get dry and people will think twice before extending such hospitality 
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to a relation. In the given situation there was thus no legal obligation for 
such a payment. The payment made to the brothers was at best a personal 
Obligation and the same could hot be deducted while computing the capital 
gains. 

The payment could also not be as a result of any family arrangement as, 
the flat was not the family property. It was the personal property of t£e 
assessee and It was only to reduce the tax biurden. Keeping in view o^ 
the facts and circumstances the Hon’ble Tribunal thus reversed the order 
of crilA) ahd restored that of the Assessing Officer. The appeal of the 
revenue was accordingly allowed. 

Full text of the Order Is given hdow : 

ORDER 

fM.K. Chaturvedt JM) 

This appeal by the RcVenue la directed against the order of the Commis¬ 
sioner of income-tax (Appeals)-IX. Mumbai and pertains to the Assessment 
Year 1987-88. 

2. The short question neatly Identified by the learned Departmental 
representative la : 

"Whether, on the facts and In the circumstances of the case, the CIT(A) 
was correct in giving directions to A.O.. to allow the amount of Ra. 
12 lakhs, being the alleged payment made by the assessee to his three 
brothers for vacating the premises at 51, Monallsa, 10, Bomanjl Petit 
Road. Bombay-400 030, while calculating the amount of capital 
gains?’ 

3. Briefly the facts : - Assessee owned a 1580 sq.ft, flat at Monallsa, 
Indisputably,.the flat was purchased by the assessee with his own funds. 
It was purchase on 21-02-1968 for Rs. 46,201/-. It was sold on 
25-11-1976 for Rs. 22 lakhs. During the relevant Assessment Year, assessee 
reflected capital gains derived from the sale of this flat. He claimed 
deduction of Rs. 12 lakhs in respect of the amount paid to his brothers, 
namely, Sharhlkant. Navin and Hemand. It was claimed that the brothers 
to whom this amount was paid wereilvtng with the assessee. Consequent 
upon the sale of the flat the proceeds were utilised for purchasing the 
residential premises.- 

It was alleged to be family settlement. All the brothers smre carrying on 
the business since 6-11-1972 under the name and style of Gam Traders. 
The brothers of the assessee were not paying any rent for using the 
residential premises. A sum of Rs. 4 lakhs was paid to each of the three 
brothers for reltngulshlng their rights to stay. In the flat, so as to enable 
the assessee to sell the flat with vacant possession. Accordingly, It was 
claimed that Ra. 12 lakhs paid by the assessee to his brothers, be allowed 
as deduction vdlile computing the amount of capital gains on the sale of 
■the flat A.O. rej«;cted the claim. CITl^ directed the A.O. to allow the claim. 
Hence, this appeaL 
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4. Shii A.K. Sahay, the learned Departmental Representative vehemently 
argued that there la no material on record to show that the brothers of 
the assessee had acquired any right in the said flat. The assessee allowed 
his brothers to stay in the flat out of natural love and affection. No rent 
was charged. There was no tenancy. There is absolutely nothing on record 
to show that the amount given to the brothers was in terms of the family 
settlement. The core of the dispute was not explained. Besides, this house 
was not the ‘family property*. It was the personal property of the assessee. 
It could not be the subject matter of the family settlement. Further, the 
learned Departmental Representative relied on the order of the A.O. 

5. Shrl J.D. Mlstry, learned counsel for the assessee appeared before us. 
It was submitted that the amount of Rs. 12 lakhs was paid by the assessee 
to get the premises vacated. The brothers of the assessee were reluctant 
to vacate the premises. They acquired the right in the said premises by 
holding uninterrupted possession since beginning. In the eventuality of 
suit being filed for eviction, the matter was likely to be delayed. The assessee 
might be deprived the price, which he tvas getting on the sale of the flat. 
It was. therefore, considered prudent that due compensation be given to 
the brothers for vacating the flat. 'The amount was alleged to be paid in 
terms of family settlement. Thus, it was claimed to be an allowable 
expenditure. The learned counsel produced before us xerox copy of the 
ration card. Copies of passports and marriage certlflcate of the assessee’s 
brothers In order to prove that his brothers were .sharing the flat with 
the assessee. He further relied on the order of the CmApp)eals). 

6. We have heard the rival submissions in the light of the materia] produced 
before us. We have examined the documents and papers contained in the 
paper book. We have also perused the relevant details on which our 
attention was Invited at the time of hearing. Why the assessee paid 
Rs. 12 lakhs to his brothers? Whether, it was necessary to expedite the 
sale ? Whether the brothers of the assessees acquired any right in the 
property? Whether, It was a family arrangement? These are some of the 
questions which need to be examined for deciding the matter. 

7. We do not find any provisions in the law by which it can be said that 
the brothers of the assessee acquired legal right in the premises, on the 
stjength of uninterrupted stayal in the flat. If a person allows his relation 
to slay in his house, he only provides a licence to use the house. This 
licence does not confer any right In the property. 

Right is a legally protected Interest. Infraction of which can be challenged 
in the Court of Law. Law prescribed remedy against the violation of any 
legal right. This idea is inculcated in the well known legal maxim - ubi 
JUS mi RCMEDiuM* (wherever there ts right, there is remedy). In the given 
situation, we do not think that any Court of Miw could allow any claim 
to the brothers of the assessee. They were not the owners of the house. 
They went not the tenants. Assessee allowed them to stay out of natural 
love and affection. There is absolutely no evidence that the assessee took 
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any money for allowing them to stay. In these-circumstances, If It Is said 
that the 'right' la generated, we are afraid that the source of generosity 
will get dry. People wlU think twice before extending such hospitality to 
a relation. 

8. Whether this payment was necessary to expedite the sale? On record 
there Is nothing to demonstrate the exigency of such payment. It was 
something personal. Obligation, if there be any was of a personal nature. 
Examining the situation from the view point of the logic given by the learned 
counsel, take a situation, to expedite the sale of flat wife of the owner 
demands a necklace worth Rs. 12 lakhs. The ewlll not vacate unless the 
necklace Is given to her. Assessee makes a purchase of necklace by paying 
Rs. 12 lakhs. Can he claim this amount as deduction while computing 
the capital gains. The answer is 'No'. There is no legal obligation. Similarly, 
in the given circumstances, the payment made to brothers was at best 
a personal obligation. The amount, therefore, cannot be deducted while 
computing the capital gains. 

9. This can also be not construced as a family arrangement. The conflict 
of legal claims in prasentl or in futrola generally a condition for the validity 
of a family arrangment There should at least be a bona Jlde dispute 
present or possible. Members of a Joint Hindu Family may, to maintain 
peace and to bring about harmony in the family, enter into such a family 
arrangement. In the given case core of the dispute was not explained. The 
flat was not the family property. It was the personal property of the 
assessee. It was only an arrangement to reduce the tax burden. When 
the factum of dispute Itself is dubious, there Is no sanctity of the award. 
It Is the obligation of every citizen to pay the taxes honestly without 
resorting to subterfuge. We recollect the oft-quoted wordings of Lord 
Greene, who said "It scarcely lies In the mouth of the tax-payer who plays 
with fire to complain of burnt fingers." 

10. We have gone through the reasonings given by the learned CIT(A). 
In our opinion, he did not consider the Issue In the right perspective. On 
the facts and in the circumstances to the case, the amount of Rs. 12 
lakhs cannot be deducted while computing the capital gains. Accordingly, 
we reverse the order of the CIT(A) and restore that of the A.O. 

11. In the result, the appeal of the revenue stands allowed. 
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(1996) 134 Taxatloa 138 (Trtb.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
• "A* BENCH. CALCUTTA 

(Before Shii. N. Pachuau. AM and Shrl R.V. Eaawar, J.M.) 

I.T.A. No. 3783 (Cal.) of 91 
(ABsessment Year 1987-88) 

Shfi Bharat Rarl Slnghanla (HUF) 

▼a. 

Aasistant Commlasioner of Income-tax 
For the AppeUant 8.X. Lahlrl 

For the Repondent R. Knmar 

Decided on 31-1-1996 

CAPITAL LOBS—Asaeasee holding aharea la AhuBlBinm Com. of India 
Ltd. — Undertaking natlonallaed—Aa llablltlea over aaaata wera much 
more aaaeaaae claimed capital loaa of Ra 1,66.399/- being the ealne 
of aharea held—A.O. dlaallowlng claim— CntA] confirming AO*a order 
— Held, no traafer within aec. 3(47) — Alnmlnlnm undertaking only 
taken oeer and Co. wan ntlll In exlatenee r- Honhle High Court only 
directed that Co. be wound up n/a 433 and not dlaaotred n/a 481 
of Companlea Act — No extlngnlahment of rlghta — Claim of looa 
rightly diaallowed — Appeal dlamiaaed. 

Income-tax Act, 1961 — Sections 2(41), 45, 46 and 48. 

Companies Act, 1956 — Sections 433 and 481. 

PACTS 

fn the return of Income the assessee claimed deduction of Ra. 1,68,399 as 
capital loss stated to have been Incurred in regard to the shares held in 
Aluminium Corporation of India Ltd. The liabilttles of the Co. were much 
more than the assets of the Co. and on petition by one of the creditors the 
Hon’ble Court ordered that the Co. be wourwl up u/s 433 of the Companies 
Act. The undertaking was also nationalised. In view on this the qforeesaid 
loss was claimed on the plea that the assessee’s right stood extinguished. 
The A.O. disallowed the loss holding that there was tu> trasfer Involved'in 
this case In terms of sec. 45 read with section 2(47) of the Act He referred 
to the Judgment of the Hon’ble Supreme Court In Sundaram Industries P. 
Ltd. vs. err (74ITR 243} and CA Natarajan vs. CTT (92ITR 347). The teamed 
cnXA) also reacted assessee’s appealfolowing theJudgment of the Hon’ble 
Supreme Court in CIT vs, Madurai Mills Co, Ltd, 89 ITR 45. The asessee 
filed a second appeal 

DECISION 

The Hon*ble Tribunal pointed out that In order to claim capital lose it had 
to be established in terms of section 45 read with section 2(47) of the 
Act that there was a transfer of the capital asset during the previous year. 
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In the preaent case however there was no such transfer. No doubt that 
as per the Govt, of India Act of 1984 the Aluminium undertaking held 
by the ACIL had been natlonlised but the Co. continued to exist there 
after and the shareholders remained shareholders of the Co. Thus there 
waa no extlilguishment of any rights of the assessee. Further the HonTile 
High Court had passed an order u/s 433 of the Companies Act that the 
Co. (ACIL) be wound up by the court under the provision of theCompanles 
Act. The effect of the Hon*ble Court's order was not that the Co. had been 
Anally dissolved. That result could follow only ^ere an order was passed 
u/s 481 of the Act dissolving the Co. and only then the Co. could be said 
to be a non existent party. Till then It was not possible to say that the 
rights of the share holders came to an end. The Hon'ble Tribunal accord¬ 
ingly held that there was no extlnghlshment of the assessee’s rights in 
the shares held In ACIL by virtue of order passed by the Hon’ble High^ 
Court also. For the afpresald reasons the Hon’ble Tribunal confirmed the 
orders of the departmental authorities and dismissed the appeal of the 
assessee. 

Pull text of the Order Is glvsa below : 

ORDER 


(R.V, Easwar, J.M.) 

The only point In this appeal by the assessee is whether the departmental 
authorities were right In refusing the deduction of Rs. 1,68,399/- in respect 
of the capital loss stated to have been incurred by the assessee In regard 
to the shares held by It in Aluminium Corporation of India Ltd. (ACIL for 
short). 

2. The assessee Is a Hindu Undivided Family. In this appeal we are 
concerned with the Assessment Year 1987-88 for which the previous year 
ended on 29-3-1987. In the return the assessee claimed deduction in 
respect of the aforeald capital loss. The Income-tax OfAcer while completing 
th eassessment u/s 143(3) observed that the assessee held 15390 equity 
shares In ACIL for Rs. 1,68,399/- which figure was written off in the 
assessee’s books and was claimed as cpaltai loss. He was of the view that 
since there was no transfer In terms of section 45 read with section 2(47) 
of the Act the claim carmot be allowed. He referred to the Judgments of 
the Madras High Court In the case of Sundaram Industries Pvt, Ltd. us. 
CI7T74 ITR 243) and in the case of C.A. Natarajan vs. CTT (92 ITR 347). 

3. It was contended In appeal before the CITtA) that the capital loss ou^t 
to have been allowed. In partici^ars it was contended that the assessee's 
rights In the shares ivere extinguished as a .result of nationalisation of 
ACIL by the Govt, of India wd. therefore, there was a transfer within the 
meaning of section 2(47) of the Act The CIT(A) referred to the judgment 
of the Supreme Court in the case of CTT va. Madwed MUIs Co. Ltd. (89 
ITR 45) and (wjected the assessee's contention. The disallowance of the 
capital loss was, therefore, confirmed. 
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4. In the further appeal Mr. Lahlri for the asseasee submits that the loss 
Is allowable u/s 46(2) read with section 48 of the Act. He points out that 
as per the order of the High Court dated 21-11-1986, the ACIL has been 
ordered to be wound up u/s 433 of the Companies Act and on liquidation 
the rights of the assesses In the shares became extinguished resulting 
in the capital loss. A copy of the order of the High Court was submitted, 
as part of the paper book. It was further pointed out that ACIL was 
nationalised by the Govt, of India by passing the Aluminium Corpn. of 
India Ltd. (Acqusltlon and transfer of Aluminium Undertaking) Act. 1984. 
Our attention was drawn to the net assets of ACIL as on 31-3-1976 as 
per the balance sheet. Relying on the figures appearing in the balance 
sheet Mr. Lahlri submitted that the excess of liabilities over assets amounted 
to Ks. 2.92 crores and, therefore, the shares had no value which prompted 
the assessee to write off the value thereof in its books and claim deduction 
as capital loss. Apart from the statutory provisions which we have referred 
to above, he relied on the following Judgments of the Madras High Court 
in support of the claim : 

1. CIT us. M.K. Alagappan (108 ITR 1000) 

2. CIT us. A. and F. Hnruey Lid.. Madurai (185 ITR 342) 

5. The Id. D.R. submitted that the provisions of action 46(2) were not 
applicable. He pointed out that it is not a provision enabling the assessee 
to claim capital loss. He further contended that at any rate the loss was 
not allowable in the present year. In support of his submission the Ld. 
D.R. strongly relied on the orders of the revenue authorities. 

6. On a careful consideration of the rival contentions we are of the view 
that the as-sessec Is not entitled to succeed in its claim. Under section 
2(47) of the Act, transfer in relation to a capital asset includes the sale, 
exchange or relinquishment of the asset or the extinguishment of the rights 
therein. Therefore, in order to claim capital loss it has to be established 
by the assessee that there was a transfer ofthe capital asset in the relevant 
previous year. Under section 43 If there is a transfer of a capital asset 
as defined in section 2(47), the capita) gains or loss will have to be computed 
in the asessment in respect of the year in which the transfer took place. 
We find that in the present case there is no transfer of the shares held 
by the assessee in ACIL. It is no doubt true that as per the Govt, of India 
Act of 1984 (supra) the Aluminium Undertaking held by the ACIL was 
nationalised. But that is not the same thing as saying that the ACIL itself 
was nationalised or that the said company Itself came to an end. The 
company continued to exist, though wlthovt the Alumimum Undertaking 
which was taken over by the Govt The share holders remained share¬ 
holders of the comany. 1316 company continued to exist even thereafter. 
Thus, there was no extinguishment of any rights of the assessee. The 
assessee continued to hold the shares in the company. That is precisely 
why the shares were continued to be shown in its books of accounts. Merely 
because the liabilities of ACIL far exceeded the assets and, therefore, the 
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value of the shares became nil. It cannot be stated that there was a transfer 
of the capital asset In the relevant previous year. All that had happened 
was only a fall In the value of the shares and that does not Justify the 
aasessee's claim that there was a transfer of the capital asset The order 
of the High Court dated 21-11-1986 on company petition No. 377 of 1974 
is an order passed under section 433 of the Companies Act on the petition 
of M/b Sabulal Krishna Copal, a partnership Qrm, which was a creditor 
of ACIL. The High Court has directed that the ACIL be wound up by the 
court under the provisions of the Companies Act. The effect of this order 
is not that the company has been finally dissolved. That result would follow 
onfy where an order is passed u/s 481 of the Act dissolving the company, 
when the affairs of the company have been completely wound up. It is 
only the order passed by the High Court u/s 481 of the Companies Act 
dissolving the company which puts an end to the existence of the company. 
Once such an order Is passed, the company becomes a non-existent party. 
The order of the High Court u/s 433 of the Companies Act only sets In 
motion the liquidation proceedings which have to culminate In an order 
of dissolution u/s 481. Unless and until such an order of dissolution Is 
passed, it is not possible to say that the rights of the shareholders have 
come to an end. The shares continue to exist with the shareholders. A 
detailed procedure Is prescribed by the Companies Act where the winding 
up is ordered by the Cout and such procedure is laid down by sections 
433 to 447. The effect of liquidation proceedings on the rights of the 
shareholders has been stated by the Calcutta High Court in the case of 
CJT vs. Associated Industrial Development Co, P. Ltd. (73 ITR 50) at page 
52 as under : 

*It Is important to remember that a share in a company is the expression 
of a proprietary relationship, the shareholder Is the proportionate 
owner of the company but he does not own the company's assets which 
belong to the company as a separate and independent legal entity. 
A share represents a bundle of rights. On liquidation, voluntary or 
compulsory, the holder's ownership over those rights are neither 
extinguished nor obliterated, only the contents of those rights and the 
manner of their exercise become altered.’ 

The above statement of the law by the Jurisdictional High Court is binding 
on us and we have to, therefore, hold that the rights in the shares held 
by the assessee were not extinghlshed as soon as the order was passed 
by the High Court on 21-11-1986. 

7. In the case of CA. Natarc^an os. CTT (92 ITO 347) the Madras High 
Court held at page 351 that if the winding up proceedings of the company 
were not or an order of dissolution u/s 481 of the Companies Act is rwt 
passed by the High Court in the relevant accounting year, the question 
whether the assessee would be entitled to claim capital loss on the alleged 
extinguishment of his tights in the shares would notarise for consideration. 

8. Therefore, we hold that there la no extinguishment of the assessee's 
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rl^ta In the shares on the passing of the order ofthe High Court on 
91-11-1086. 

0. The other Judgments of the Madras High Court cited by Mr. Lahlrl do 
not touch the present controversy and. therefore, they are not applicable. 

10. As regards the claim that the capital loss Is allowable u/s 46(2) read 
with section 48 ofthe l.T. Act, we are of the view that these provlsloiu 
are not applicable at all. Under a section 46(2) where a shareholder on 
the liquidation of a company receives ai^ money or other assets Grom the 
compnay, he shall be chargeable to Income-tax under the head ‘capital 
gains' In respect of the money so received or the market value of the assets 
on the date of distribution, as reduced by the amount assessed as dividend 
u/s 2(22)(c). and the sum so arrived at shall be deemed to be the lull 
value of the consideration forthe transfer for the purposes of section 48 
of the Act. Now this section comes Into operation only when the assessee 
receives any money or other assets from the company under liquidation. 
Section 46(2) has been held by the Madras High Court In the case of CZT 
vs. M.A. Alagappan (108 ITK 1000). a decision referred to by Mr. Lahlrl 
himself as an Independent provision making the amounts received chargeable 
to Income-tax as provided therein. The charge arisen once It Is shown that 
the assessee has received some money or assets from the company under 
liquidation. In the present case the provisions are not attracted at all since 
It has not been.shown - In fact the assessee has no such case - that It 
has received any money from the liquidator. Mr. Lahlrl contended that 
the assessee did not receive any thing from the company which according 
to him means that he received Rs. nil from the company and, therefore, 
the said Rs. nil should be taken as full value of consideration for the 
purpose of section 48 and from this figure of Rs. nil the cost of acquisition 
of the shares had to be deducted u/s 48 which would give a negative figure, 
which must be treated as capital loss and allowed. We are afraid that such 
an Interpretation of the section Is wholly untenable. As already stated, 
the section comes Into play only when the shareholder assessee receives 
In point of fact any money or other assetws from the company under 
liquidation. In the absence of any such receipt, the provisions remain 
dormant and unactlvated. The provision does not permit the Interpretation 
suggested on behalf of the assessee, though we must concede that It Is 
an Ingenious argument. As held by the Supreme Court Inthe case of K.P. 
Varghese’s case (131ITR 597), we have to avoid the Interpretation which 
would reduce the statuloiy provision to absurdity andxesult In manifestly 
unreasonable consequence. The acceptance of the interpretation suggested 
on behalf of the assessee regarding sections 46(2) would result precisely 
In the same. We must,' therefore, reject It. 

10. The Judgment of the Madras High Court In the case ofC.A. Ifatani/an 
vs. err (92 ITR 347) to which we have already rejQnmd to arises out vt 
more or less similar facts. There the assessee heki abares In a omnpany 
which went into liquidation. The liquidator also Infcmned the assessee that 
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he cannot expect any payment toarards the shares. It was contended by 
the assessee that there was relinquishment of his right over the shares 
upon liquidation and the value of the shares should be allowed to him 
as capital loss. The Madras High Court held firstly with reference to section 
12B of the 1922 Act that there was no relinquishment of the capital smsets 
by the asaessee. It was next held that merely because the ofnclal liquidator 
had found that the assets would not be suRlclent to pay the secured 
creditors and, therefore, the assessee cannot expect to receive any thing 
from him, the assessee did not cease to be a shareholder or contributory 
nor are any of his rights as a shareholder or contributory affected, though 
the value of the shares may be reduced to nil. On this basis it was held 
that the assessee was not entitled to the allowance of capital loss. This 
decision squarely applies to the present case. Thou^ Madras High Court 
was concerned with sec. 12B of the old Act where the word ‘transfer* did 
not include extinguishment of the rights of the assessee In the'ciipital 
asset of while section 2(47) of the 1961 Act Includes it, the second reason 
given by the Hl^ Court is equally applicable to the present ease with 
regard to the rights f the shareholders, vis-a-vts the liquidation proceedings 
of the company. It must be remembered that in the saihe Judgment the 
High Court bad also observed that in the abse^^ of any order of dls- 
soluatlon u/s 481 of the Companies Act. there wa»,o» txansfer which can 
give rise to capital loss. Though in the present oaae the assessee has 
contended that his rights In the shares were extinguished, we have already 
seen that such a contention cannot be accepted, having due regard to 
the position of a shareholder of a company which has been ordered to 
be wound up but in which case no order u/s 481 of the Companies Act 
has been passed. 

We have already seen that until such an order is passed, the rights of 
the shareholders continue to remain alive. In this connection we have also 
referred to the judgment of the Calcutta High Court to the effect that on 
liquidation only the contents of shareholder’s rights and the manner in 
which they would be exercised become altered. Thus, we hold that In the 
present case there Is no extinguishment of the assessee's rights in the 
shares held In ACIL by virtue of the order of the High Court dated 
21-11-1986. 

11. We have not been referred to any other order passed by the High Court 
in the liquidation proceedings. 

12. For the aforesaid reasons, we conHrm the orders of the departmental 
authorities rejecting the assessee's claim and dismiss the appeal. 
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(1996) 134 Tucatloa 144 (Trlb.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
JAIPUR BENCH, JAIPUR 

(Before Shri K.P.T. TTiangal & Shri Pradeep Parikh) 

G.T.A. No. 8/JP/1995 
Assessment Year 1990-91 

Smt. Rani Bai Throuch/LH Donee Khnsblr Singh 

ra. 

Gift-tax Officer 

For the Appellant M. Gargleya 

For the Respondent R.K. Bhayana 

Decided on 18-1-1996 

REVISION — OTO accepting the Talnatlon of property of gift made 
aa per Sch. Ill of WT Act read with Sch. II of Gift-tax Act at 

Ra. 1,21,200/-Stamp authorities valuing the property at Rs. 5.BO 

lakhs—Assessee accepting the same — CGT setting aside GTO's order 
u/s 24(2) on the basis of the valuation arrived at by stamp authorities 

— Held, GTO accepted the valuation as per directions of the then 
CGT — CGT sueceasor in office, could not super impose his opinion 

— After amendments w.e.f. 1-4-1989 valuation had to be made as per 
Sch. Ill of WT Act read with Sch. II of the G.T. Act — GTO’s order 
not erroneous and prejudicial to the interest of revenue—CGT’s order 
quashed — Appeal allowed. 

Gift-tax Act, 1958 — Section 6 and 24. 

Schedule II to Gift-tax Act. 1958 read with Schedule III to Wealth-tax Act. 

PACTS 

Smt. Rani Bai gijled an immovable residential property to her grandson Shri 
Khusbir Singh. In the gift deed dated 23-5-1989 its value was shown at 
Rs. 20.000/. Return was however filed declaring the value oj gtft at 
Rs. 1,21,200/- together with Registered Valuer’s report who had valued the 
same as per rules the Schedule III to the Wealth-tax Act, 1957, The A.O. 
made a reference to the then C.G.T. Jodhpur who in turn vide letter dt. 22- 
9-1992 dtreted the A.O, to accept the value in accordance with schedule 
HI tothe Wealth-tax Act. The A.O. thus accepted the same. The stamp 
authorities however valued the said propety at Rs. 5.50 lakhs and the 
assessee accepted the same for payment of duty. The successor in qjffict 
of CGT examined the records and concluded that the stamp' authorities hoc 
valued the property at Rs, 5.50 lakhs and which was accepted by tiu 
assessee, the fair market value of the property was the uolue as determinec 
by the stamp authorities and also the A.O. had not referred the matter U 
the valuation officer he set aside the order of CTO on 15-2-1995 to be modi 
qfresh qfter affording an opportunity to the assessee. The assessee filet 
an appeal against the order of the CGT. 
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The Honhle Tribunal pointed out that the rules prescribed under the 
Wealth-tax Act were also applied for the taxation of gifts as they prescribed 
one of the recognised methods of valuation. This received the statutory 
recognition w.e.f 1-4-1989 when Schedule II was Inserted In the Gift-tax 
Act prescribing that the value of gifted properties shall be determined as 
per Schedule III to the Wealth-tax Act. This statutory recognition not only 
brought harmony between the two direct tax legislations but also emphasised 
that methods prescribed were Indeed recognised methods and more so 
when after the amendment the concept of “market value* was done away 
with. Also the mandatory character was reinforced by the fact that not 
only the prescribed provision of sch. II to the Act used the word ‘shall’ 
but the substantive provision of section 6 also used the word shall. 'Thus 
sch. II to the GT Act was mandatory to be followed and that the same 
was applicable to the facts of the case. 

In the instant case the A.O. accepted the valuation as returned and thereby 
he accepted the concept which was not only a recognised concept inlaw 
but which was mandatory for him to do so. Also he was directed by a 
superior authority to do so and which he was bound to follow. Subsequently 
the successor In ofllce of the superior authority could not have directed 
him otherewise to super impose his opinion. Thus the order of the GTO 
could not be said to be erroneous and prejudicial to the interest of revenue 
as the valuation was done as per recognised and prescribed method. 
Accordingly the HonTjle Tribunal upheld the order of the GTO (A.O.) and 
quashed the order of the Commissioner of Gift-tax. The asscssee’s appeal 
was allowed. 

Cases referred to : 

1. Sarwan Kumar Samp and Sons 210 JTR 886 (SC) 

2. Bharat Hari Slnghanla us. CWT 207 ITR 1 (SC) 

3. Madhusudan Dwarkadas Vohra vs. Supdt. of Stamps (191 ITR 802) 
Bom. 

Pull text of the Order Is given below : 

ORDER 

(Pradeep Partkh. A.M.J 

This is an appeal by the assesses against the order of the Id. CGT dated 
15-2-1995 made under sec. 24(2) of the Gift-tax Act, 1956 (the Act) In 
respect of Assessment Year 1990-91. The following grounds have been 
raised in the appeal : 

*1. ‘That the learned lower authorities below have erred In initiating 
proceedings u/s 24 of the Gift-tax Act, 1958, udilch are not Justlfled 
and proper. - 

2. That the order u/s 24 of the learned CGT, Jodhpur Is bad in law 
and against facts. 
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3. That the learned Commissioner of Gift-tax Jodhpur has erred In 
deciding the matter that the order passed the Id. GTO.. Ward-2, 
Sri Ganganagar was erroneous and prejudicial to the Interest of the 
revenue for the reason that learned GTO has valued the gift as per 
Sch. Ill of W.T. Act read with Sch. II of G.T. Act/ 

2. The retusn of gift in this case was filed by the donee in his capacity 
as the legal heir of his later grant mother SmL Rani Bal who was also 
the donor of the Impugned property in this case. Smt. Rani Bal gifted an 
immovable property, being a residential property at Sri Ganganagar, to 
her grand son Shrl Khusblr Singh on 23-5-1080 by executing a gift deed 
wherein the value pf the property was shown at Rs. 20,000/-. A notice 
dated 15-4-1991 u/s 16( 11 of the Act was issued to the assesee in response 
to which the return was filed on 23-5-1001. The value of the property 
In the return was shown at Rs. 1.21.200/-. This value was based on the 
valuation made by a registered valuer who in turn had valued the property 
as per the rules provided In Schedule III to the Wealth-tax. 1957 read 
with Schedule II to the Wealth-tax Act. 1058. The A.O. made a reference 
to the Id. CGT, Jodhput who vide his a letter dated 22-9-1992 directed 
the AO to accept the value of the gifted property In accordance with 
Schedule III to the Wealth-tax Act. 1957. Accordingly, the A.O. accepted 
the return of the assessee filed and determined the value of taxable gift 
on 2-11-1992 at Rs. 1.01.200/- after allowing the statutory exemption 
of Rs. 20.000/- u/s 5(1) of the Act 

The assessment records of the assessee were examined by the Id. CGT. 
As the stamp authorities had determined the value of the impugned 
property at Rs. 5.50,000/-. the Id. CGT concluded that the assessment 
order framed by the GTO was erroneous and prejudicial to the Interest 
of the revenue because the value determined by the stamp authorities was 
the fair market value and not the one returned by the assessee. Monraver, 
the assessee had paid stamp duty on it, thereby accepting the value of 
Rs. 5,50,000/-. In the alternative, he was of the view that the should have 
referred the matter to the valuation officer for determination of the fair 
market value, more so because It was not practicable to apply the provisions 
of Schedule III to the Wealth-tax Act. Accordingly, on lS-2-1995, the Id. 
CGT set aside the assessment order dated 2-11-1992 with a direction to 
make it afresh as per law after giving due opportunity of hearing to the 
assessee. 

5. Shrl Mahendra Gargleya, the Id. counsel for the assessee, contended 
that the positlonof law since 1-4-1989 had undergone a sea change. Prior 
to the amendment by the Direct Tax Law (Amendment) Act, 1989 w.e.f. 
1-4-1989, section of which pertains to the determination of the value of 
gifts, contained the concept of market value. But by an amendment, the 
said concept was removed and Instead, Schedule 11 was incorporated in 
the Act providing for the rules for the determination of the value of the 
gifted property. The said schedule in turn provided that value of any 
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property for the purposes of the Act would be determined In accordance 
with the provisions of Schedule III to the Wealth-tax Act, 1957 to be read 
with consequential changes. Further, the valuation rules being procedural 
In nature applied to all pending assessments as laid down by the Honlile 
Supreme Court In the case of Sarawan Kumar Sarup and Sons, 210 ITR 
886. Next It was contended that as per Schedule III to the W.T. Act, 
Inunovable property was to be valued as per Rule 3. However, Rule 3 was 
not to apply In certain circumstances. One such circumstance was, having 
regard to the facts and circumstances of the case. It was not practicable 
to apply the provisions of Rule 3. Merely saying that It was not practicable 
was not sufllclent. The ilnal argument was that the AO had acted under 
the directions of a higher authority, viz. the Id. CGT and hence was bound 
to follow the said directions. Thus, In view of all these circumstances,’ 
It could not be said that the order of the A.O. was erroneous and prejudicial 
to the Interest of the revenue. 

6. Shrl R.K. Bhayana, the Id. D.R. In his reply stated that It was necessary 
In this case to slightly dwell upon the back-ground of the case. It was 
stated that the stamp duty Issue was decided on 14-6-1990. But till then 
the assessee had not bothered to file the return even though the return 
of the registered valuer was obtained prior to that, that Is on 13-11-1989. 
But when the stamp authorities determined the value at Rs. 5.50 lacs,the 
assessee felt cornered and filed the return showing the valuation at 
Rs. 1,21,200/- as per Rule 3 of Schedule III. When once the assessee had 
accepted the valuation as per stamp authorities and paid stamp duty 
thereon, it did not He In the mouth of the assessee to say that valuation 
as per Schedule III should be accepted for gift tax purposes. At this stage 
a specific query was put by the Bench as to why the application of Rule 
3 of Schedule III was considered to be not practicable in this case. In 
response, the Id. D.R. stated that the term ‘not practicable’ has wide 
connotations having dilTerent meanings. One of the meanings ascribed Is, 
one which does not appeal to common sense, or what a prudent man 
would not accept. In the Instant case. It was stated that when one limb 
of the government has determined the value at Rs. 5.50 lacs. It would 
be Impracticable for another limb of the Government to adopt a dilTerent 
value and that too at as low a figure as Rs. 1,21,200/-. It was, therefore, 
strongly urged ly the Id. D.R. that the order of the Cifft-tax officer was 
erroneous and prejudicial to thq interest of the revenue and hence the 
Id. CGT rightly assumed jurisdiction u/s 24(2) of the Act. 

7. We have intently heard the parties and perused the material on record. 
We are Inclined to upheld the contentions of the asessee and to quash 
the order of the Id. CGT for the reasons which now follow. 

7.1 First, about the sanctity of the rules framed under the AcL In this 
cormectlon. we can do no better than to quote their Lordships of the 
Supreme Court In the case of Bharat Hart Singhanla va. CWT (207 ITR 
1). who at page 15, stated as follow in connection with Rule ID fo the 
Wealth-tax Rules : 
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’The next argument that Rule ID Is not mandatory but directory 
proceeds upon a certain misconception. A provision is said to be 
directory when the absence of a strict or literal compliance with it 
- and In some cases, even non-compliance with it - may not vitiate 
the thing done. On the other hands a mandatoryprovlslons one which 
has to be obeyed In Its letter and spirit and anything done without 
such compliance stands vitiated. Counsel for the assessee however, 
do not understand the said expressions in the above and. What they 
really say is that following rule ID should be optional. According to 
them, in all cases, except In the case of companies ripe for wlndlng- 
up, rule ID ought not to be followed and that only the yield method 
should be. This Is really substituting a rule of the choice of the assessee 
in the place of the rule made by the rule-making authority under 
section 46 of the Act. If the rule Is good and valid, as we And It to 
be, U has to be followed In each and every case. It is not a matter 
of choice or option. The rule-making authority has prescribed only 
one method for valuing the unquoted equity shares. If this method 
were not to be followed, there is no other method prescribed by the 
rules. The acceptance of the assessee’s contention would mean that 
It would be open to the Wealth-tax ofllcer to adopt such other mehlod 
of valautlon as he thinks appropriate in the circumstances. This is 
bound to lead to vesting of uncalled for wide discretion in the hands 
of Wealth-tax Offlcers/valutng authorities. It would lead to uncer¬ 
tainly and may be arbitrariness In practice. Where there is a rule 
prescribing the manner In which a particular property has to be 
valued, the authorities under the Act have to follow it. They cannot 
devise their own ways and means for valuing the assets. It Is equally 
well to remember that rule ID does not treat the break-up value as 
the market value. A deduction of 15 per cent Is made Inlhe break¬ 
up value to arrive at the market value. It Is equally relevant to notice 
that rule ID uses the expression “shaU". which prima facie indicates 
Its mandatory character.* 

7.2 It may be pertinent to observe that the Supreme Court held as above 
when section 7(1) of the Wealth-tax Act read as follows : 

“Subject to any rules made In this behalf, the value of any asset, other 
than cash, for the purposes of this Act, shall be estimated to be the 
price which In the opinion of the Assessing Officer, it would fetch If 
sold In the open market on the valuation date." 

7.3 At the time when section 7( 1) of the W.T. Act was as reproduced above, 
section of the Act, which deals with the valuation of gifts, read as follows: 

"The value of any property other than cash transferred by way of gift, 
shall, subject to the provisions of sub-sections (2) and (3), be estimated 
to be the price which In the opinion of the Assessing Olllcer, It would 
fetch If sold inthe open market on the date on which the gill was made.* 
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7.4 However, after the Amending Act of 1989, section (1) now reads as 
follows : 

'Subject to the provisions of sub-section (2), the value of any property, 
other than cash, transferred by way of gift shall, for the purpose of 
this Act, be Its value as on the date on which the gift was made and 
shall be determined In the manner laid down In Schedule 11*. 

7.5 If the above provisions are analysed, it would be observed that under 
both the Acts, the concept of ‘market value’ existed, as Is evident from 
the words “...If sold In the open market...* Though the rules under the 
Gift-tax Act did not provide elaborately for the method of valuation, the 
rules as prescribed under the Wealth-tax Act were applied for gift-tax 
purposes also. And even when the concept of market value was there, the 
Supreme Court, in Bharat Hurl Slnghanta's case (supra), held Rule ID 
to be mandaotry, because : 

(a) Section 7(1) started with the words subject to any rules made 
In this behair; 

(b) The rules prescribed a method which has one of the recognised 
methods; 

(c) Not following theprescrlbed rules would give uncalled for wide 
discretion to the assessing valuing officers: and 

(d) Rule ID used the expression 'shall', which primafacie Indicates 
Its mandatory character. 

8. 'Thus the rules prescribed under the Wealth-tax Act were also applied 
for the taxation of gtfts as they prescribed one of the recognised methods 
of valuation. This received statutory rcognltlon from 1-4-1989, wdien 
Schedule II was Inserted In the Gift-tax Act, prescribing that the value 
of gifted properties shall be determined as per Schedule III of the Wealth- 
tax Act. 'Tills statutory recognition not ony brought harmony between the 
two direct tax legislations but also emphasised that methods prescribed 
are indeed recognised methods and more so, when, after the amendment, 
the concept of'market value’was done away with. Further, the mandatory 
chacter Is also reinforced by the fact that not only the procedural provision, 
namely. Schedule II to the Act used the word 'shall', but the substantive 
provision section 6(1) also uses the word 'shall*. 

9. At this juncture. It would also be pertinent to take note of the decision 
of the Bombay High Court In the case of Madhusudan Dwarkadas Vohra 
us. Superlntendant of Stamps 9141 ITR 802). In the said case. In order 
to value the property for probate duty the assessee had valued the property 
as per rent capitalisation method, as prescribed under Uie Wealth-tax Act. 
On the other hand, the stamp authority wanted to value the property on 
the basis of land and building method. The Hon'ble High Court held that 
the method prescribed bythe Wealth-tax Act was a well-recognised method 
of valuation and accordingly rejected the contentions put-forth on behalf 
of the Superlntendant of Stamps. 
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10. Having concluded that Schedule 11 to the Act follows recognised method 
of valuation and that It is mandatoiy to follow the s^d rule, the next point 
to be considered is as to whether the said rule was applicable to the facts 
of the case or not. 

11. As per section 6(1) of the Act. the value of the gifted property has 
to be determined as on the date of gift. It Is not disputed that the gift 
was made on 23-5-1989. Schedule II was Inserted In the Act with effect 
from 1-4-1989. Hence there Is no question of holding that Schedule n 
was not applicable In the Instant case. Even otherwise. It is settled law 
that valuation rules partake the character of procedural law and that 
procedural law is retrospective In nature, thus. It Is concluded that 
schedule II was applicable to the case before us. 

12. The assessee illed hls return of gift by valuing the property as per 
rule 3 of Schedule III to the l.T. Act. The A.O. accepted the valuation. 
In other words, he accepted the concept which was not only a recognised 
concept in law, but which was also mandatoiy for him to do so. Further, 
He was also directed by a Superior authority to do so, and which direction 
he was bound to follow. Subsequently, the successor-in-ofllce of that 
superior authority could not have directed the AO otherwise to super¬ 
impose hls opinion and create a chaotic condition forthe Assessing Officer 
as well as for the assessee. One of the reasons given by the Id. CGT to 
set aside the assessment order is tht rule 3 of Schedule III was not prctlcable 
to apply to the case. Though the Id. CGT has not explained In hls order 
as to how it was not practicable, the id. D.R. on a speclftc query from 
the Bench, replied that once having paid stamp duty on Rs. 5.50 lacs, 
it did not appeal to common sense to adopt a value of Rs. 1,21,200/-. 
We are unable to adopt the meaning ascribed by the Id. D.R. to the word 
■practicable’. The dictionary meaning of the word 'practicable' la,' one which 
Is capable of being done, feasible, capable of being practiced or used. Thus 
even In its widest connotation, the meaning given by the Id. D.R. cannot 
fit Into the words 'not practicable'. And to hold that Rule 3 was not 
practicable to apply to the facts of the case, is itself dispproved by the 
fact that the registered valuer has used the method prescribed by rule 
3. No-where and at no stage the department has taken a plea that the 
value determined by the registered valuer is cither wrong in the ralculatlons 
or that it is not as per rule 3. Under these circumstances, we are unable 
to held that the order of the AO was erroneous. Since the AO has upheld 
the valuation as recognised and prescribed by law, it also cannot be said 
that the same was prejudicial to the interest of the revenue. In this 
connection, the emphasis of the Id. D.R on the background of the case, 
has no role to play and we discard that argument as well. 

13. In the ultimate analysis, we hold that the order of the Assessing Officer 
dated 2-11-1992 was not'erroneous and prejudicial to the Interest of the 
revenue. Accordingly, we hold that the order of the Id. CGT dated 
15-2-1995 to be bad in law and hence quash the same. 

14. The appeal of the assessee Is allowed. 
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(1996) 134 Tucatlon 181 (Trib.) 

IN THE INCOME TAX AIT’EIiATE TRIBUNAL 
COCHIN BENCH 

(Before Shrl P.K. Amlnl. Judicial Member and 
Shrl S. Santhanam, Accountant Member) 

IT Appeal Nos. €94 (Coch.) or 1990 
(Assessment Years 1987-88) 

P.C. Mathew & Sons 
vs. 

Dy. err (Asstt.) 

R. Srlnlvmaan 
T. John George 

: 17-8-1995 

DEPRECIATION • CA8URINA POLES USED FOR 8HUTERING ETC. 
entitled TO lOO % WRITE OFF. 

Assessee firm engaged In contract works — Claiming 100% write off of 
Rs. 1,17,868/-being the purchase price of casurlna poles used for center¬ 
ing, shuttering and scaffolding by the masons, painters etc. —A.O. 
capitalising the same and allowing depreciation 10% only —> C1T(A) not 
entertaining asscssce’s stand for the reason that ground eras not taken 
before the A.O. — CIT(A}’s view held incorrect In as much as (a) a new or 
additional ground could be admitted and (b) the assessee was entitled to 
100% write off Instead of 10% depreciation. 

Income-tax Act, 1961 — Section 32(1)(U). 

FACTS 

TheassesseeareglsterJirmeryagedincontractworkhadclatTted 100%wrttec^ 
oJasumoJRs. 1,17,8681- which represented purchase price of Casurina Poles. 
But, the Assessing Officer added this amount to theAcrow Staging Materials and 
allowed 10% depreciation. According to the assessee, Cosurina Poles are natu¬ 
rally grown tree trunks of varying girth wNch are used as supporting poles fer 
certering, shuttering and scaJfcMlng by the masons, pairtters etc. They have to be 
cut Into a pieces as per requirements and can be used maximum only two times. 
The CnXA) did not admit this ground for the reason that this ground had not been 
taken befme the Assessing Officer and hence it could not be admitted at the 
appellate stage. 

DECISION 

In view of the decision of the Kerala High Court wherein it had been held that a 
new or additional ground could be admitted by the appellate authority the 


For the ^pellant 
For the Respondent 
Decided on 
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CrnA)'s view was rejected. Held, the Assessing Ollloer was not Justified tai 
restricting the assessee's claim fordepredatlonto 10% of the written down value. 
The assesses was entitled to 100% depreciation in view of the provisions of 
Section 32(i)(ii) of the IT Act. Accordingly, the Assessing Ofllcer was directed to 
allow the write offofthe expenditure of Rs. 1,17,668/-. 
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^ Tribunal Decision^ 

(1996) 134 Taxation 163 (Trlb.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
JAIPUR BENCH, JAIPUR (SB) 

(Before Shri T.V. Rajagopala Rao. President and Shri M.A. Bakhshi, 
Judicial Member & Shri Pradeep Parikh. Accountant Member) 
I.T.A. No. 1841/JP of 1991 
Assessment Year 1988-89 

Income-tax OfHcer 

V8. 

■ M/s Purshottani Lai Roongata Family Welfare Trust 

For the Appellant A.K. Singh 

For the Respondent N.M. Ranks 

Decided on : 21-5-1996 

HOUSE PROPERTY — Asseasee Trust leasing 2 godowns to PCI on rent 
of Rs. 0.B5 per sq. ft. —Total rent receivable Ra. 1,96,581/- —As^essee 
obliged to maintain godowns In proper order — However on account 
' of seepage etc. wheat stored damaged — FCl recovered Rs. 66,627 
as damages out of monthly payable rent — Assessee claiming deduc¬ 
tion — Assessing OfOcer disallowing the same being not permissible 
under the head Income Crom House Property—CIT(A) allowing assessee's 
claim — Held, annual letting value to be taken actual rent, received 
or receivable i.e. Rs. 1,96,681/- — Only statutory deductions per¬ 
missible — Deduction for damages not permissible even under clauses 
(ix) and (x) of sec. 24(1) 4c Rule 4 — C1T(A) order set aside and A.O.’s 
order restored — Revenue’s appeal allowed. 

Income-tax Act, 1961 — Sections 22, 23 and 24. 

Income-tax Rules, 1962 — Rule 4 and Rajasthan Premises (Control of Rent 
and Eviction) Act of 1950 — Sections 3. 6 and 8. 

FACTS 

The trust let out to the Food Corporation of India two godowns on monthly 
rent of Rs. 0.55 per sq.Jl. The total rent rcceiuable for the year was 
Rs. 1,96,581 /-. Deduettons u/s 24 were claimed at Rs. 69,158/- and 
Rs. 65,527/- was further claimed as deduction for damages recovered by 
the FCI on a/c of non-maintenance of the godowns properly as the seepage 
therein had damaged the wheat stored in the some. The damages were 
recovered by non-payment of rent for four months. The A.O. disallowed this 
claim on the ground that damages had occurred on a/c of negligence of the 
assessee and that such a deduction was not permissible under the head 
Income/rom House Property. The CJTfA) at held that the rent received Le. 
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for 8 montha viz. qjler actuating the damagea was alone the income that 
accrued to the asaessee, and that should be takofi as rent received. He thus 
allowed assessee's appeal and the Revenue JUed a second appeal. 

DECISION 

The Honlile Tribunal pointed out that in this case the provisions of sec. 
23 as amended by the Taxation Laws (Amendment) Act. 1975 are applicable 
and that t))e actual rent received was assessable to tax as annual letting 
value of the house property. Before the A.O. too the assessee had disclosed 
the ALV at Rs. 1,96,581/- but claimed a deduction of Rs. 65.527/- on 
a/c of damages claimed by the FCI. Section 23(l)(b) applicable from Asstt. 
Year 1976-77 onward provided for adopting the ‘actual rent received or 
receivable as the A.L.V. of the properly. In this case the actual rent received 
or receivable during the previous year was Rs. 1,96.581/-. The non¬ 
payment of rent for four months (Rs. 65.527) by the PCI was not of 
a/c any change in the annual payment of rent but was on a/c of application 
of the rental Income in the settlement of damages assessed by the FCI 
as per rent agreements for non maintenance of the godowns properly. When 
the rent receivable was Rs. 1.96,581 /- It was immaterial as to what amount 
of rent was received by the assessee out of the rent receivable. In this 
case the assessee had undertaken to bear the cost of repairs as was the 
normal obligation of the landlord. For this, whether any amount was 
Incurred or not a statutory deduction was provided. Although no expen¬ 
diture was incurred for repairs a statutory deduction of Rs. 32.763/- was 
allowed. Considering this the damages recovered by the FCI could not be 
said against equity and reasonableness. CIT(A) was therefore wrong in 
directing that only actual rent received be taken as against the ALV of 
Rs. 1.96,581/-. 

Clause (lx) of sec. 24(1) also has no application In this context as the 
property never remained vacant during the year. Likewise clause (x) of 
sec. 24(1) read with Rule 4 had no application as no rent was unreal- 
isable in this case but the rent was realised by (he assessee by way of 
application of the money for settlement of the claim for damages. The 
Hon’ble Tribunal thus held that the ALV was assessable at Rs. 1.96,581 
and deduction of Rs. 65,527/- was not permissible. CIT(A) order was set 
aside and the order of A.O. restored. Revenue’s appeal allowed. 

Cases referred to : 

1. Lcfch Raj vs. ITO 37 ITJ 297 (Delhi Bench) 

2. Mrs. Shea Kaushlsh vs. CIT 131 ITR 435 (SC) 

3. Amotak Ram Khosla vs. CIT 131 ITR 589 

4. Daulat Ram Kapoor (Deujan) vs. NDMC 122 ITR 700 (SC) 

5. Dr. Balblr Singh vs. MCD 152 ITR 388 (SC) 

6. Prakash Chand SushU Kumar 179 ITR 27 (P&H) 
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7. Verma FamUy Trust vs. JTO 7 ITD 392 

8. Pannalal StUc Mills P. Ud. os. CtT 194 ITR 270 (Bom.) 

6. Liquidator of Mohamadahad Properties P. Ud. os. CIT 124 ITR 31 (SC) 
10. Dunlop India Ud. 209 ITR 987 (Cal.) 

Fall text of the Order is given below : 

ORDER 

(Manzoor Ahmed BakhshL JM.) 

The respondent in this case Is a speclDed family trust known as M/s 
Purshottam Lai Roongata Family Welfare Trust. In the year 1977 it had 
constructed two godowns and the same were let out to the Food Corporation 
of India (hereinafter referred as FCI) on agreed rent of Re. 0.33 per sq. 
ft. and thereafter 9 Re. 0.55 per sq. ft. The assessee filed the return of 
Income for assessment year 1988-89 on 2-7-1988 declaring nil Income. 
In the statement of computation of Income gross rent had been shown 
at Rs. 1,96,581/'. Deductions u/s 24 had been claimed at Rs. 69,158 
and the net rental Income arrived at Rs. 1.27.422/-. Against this income, 
deduction of Rs. 65.527/- was claimed with the following note : 

‘Less : Damages claimed by FCI for damages of wheat stored in the 
godowns and rent for four months (June 87. Jan. 88. Feb. 88 
and March 88) deducted*® Rs. 16,381.70 P.M. on this account. 
Final amount of damages to be settled by FCI Committee.* 

In support of the claim the assessee had filed a certificate dated 27th 
December. 1968 from FCI (placed at page 8 of the paper book) certiiying 
that net rent paid to the assessee during the financial year 1987-88 was 
Rs. 1,31,053/- only. The Assessing Oftlcer allowed statutory deductions 
to the assessee u/s 24 but refused to grant deduction of Rs. 65.527/- 
on account of damages paid to FCI on the ground that the said damages 
had occurred on account of negligence of the assessee of not making repairs 
to the godowns. The Assessing OlTlcer was of the view that deduction of 
this amount was not permissible under the head 'Income from House 
Property'. This being a case of a specified trust, the Income was distributed 
by the Assessing Officer amongst the three beneficiaries at Rs. 42,474 
each. 

3. The assessee appealed to the CITIA}. On examination of he terms and 
conditions of the agreement of the assessee with FCI. the CITtA), Rajasthan. 
Jaipur vide order dated 4-9-1991 was of the view that as per clauses 4 
and 13 of the agreement, the assessee was liable to pay damages and the 
same was to be deducted out of the rental Income. According to the CfTfA). 
the rental Income after making good the damages alone accrued to the 
assessee and as such the net amount of rent received by the assessee 
alone should be brought to tax. He accordingly directed the Assessing 
Ofllcer to compute the Income from hou8e%property by adopting the net 
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rent of Rs. 1,31,159/- as the annual letting value and allow deductions 
u/s 24, accordingly. 

4. Revenue appealed to the Tribunal. Following ground of appeal has been 
raised before us. 

*On the facts and In the circumstances of the case, the CIT(A) has 
erred in directing the AO to allow deduction of Rs. 65,527/- on account 
of deductions made by FCI for damages of wheat stored In the godown 
notwithstanding the fact that no such deduction Is available u/s 24 
of the I.T. Act.” 

5. This appeal had come up for hearing before the Division Bench on 
12-6-1995. The decision of the Delhi Bench ‘B* of the Tribunal in the case 
of Lckhrqj vs. ITO, 37 TTJ 297 was relied upon on behalf of the assessee 
in support of the claim. The Bench however felt that It would be proper 
If the matter Is referred to the Special Bench. A reference had accordingly 
been made to the President for constitution of the Special Bench for 
disposal of ths appeal. The President has accordingly constituted a Special 
Bench u/s 256(2). 

6. The parties have been heard and records perused. 

7. It was contended by the learned O.R. that as per the agreement between 
the assessee and the FCI, the rent in respect of the godowns was agreed 
to be Ks. 1.96,581 /- per annum. In the statement of computation of Income 
nied alongwlth the return of Income, the assessee has disclosed the rent 
In respect of the properly at Rs. 1.96,581/-. The amount of Rs. 65,527 
had been claimed by the assessee as a deduction and it was accordingly 
wrong on the part of the CIT(A) to hold that the actual rent received by 
the assessee was Rs. 1,31,159/- only. 

8. The learned D.R. further contended that as per the rent agreement, 
the assessee was obliged to maintain the building and was responsible 
to compensate the FCI for the damages to the stocks suffered as a result 
of negligence of the assessee in the maintenance of the building. In this 
case, the stocks of FCI had been damaged as a result of seepage and the 
recovery had been made by the tenant as provided under the agreement. 
The (Inal determination of the damages had been left to the High Power 
Committee. It was, therefore, wrong on the part of the assessee to plead 
that the actual rent received was Rs. 1,31,159/- for the relevant previous 
year. The CIT(A) has also unjustifiably accepted the claim of the' assessee. 
It was contended. 

9. The learned D.R. further contended that the income from house property 
has got to be computed'In accordance with provisions of section 23 of 
the Income-tax Act, 1961 and statutory deductions as specified u/s 24 
are to be allowed. Referring to section 23 of the Act. the learned D.R 
contended that after the amendment In the said section the actual rent 
received or receivable was to be adopted as the annual value of the property 
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and the deductions permissible u/s 24 are to be allowed. The deductions 
as are not speclHed u/s 24 are Inadmissible, according to the learned D.R. 

10. It was accordingly urged that the decision of the CITfA) may be set 
aside and that of the Assessing Oillcer restored. 

11. On the other hand, the learned counsel for the assessee contended 
that the godowns In question had been constructed as per the plans of 
PCI. Since the said godown could not be let out to anyone other than the 
PCI and since the assessee was liable to pay damages to the Corporation 
on account of seepage etc., a higher rent had been agreed to be paid by 
PCI against the normal rent. As per clauses 4 and 13 of the agreement. 
It Is provided that the assessee would be under an obligation to maintain 
the building and In the event of their failure the PCI. after giving notice 
to the assessee, would be entitled to Incur the expenses on repairs and 
the cost Is to be recovered from the assessee. It Is also provided that the 
damages to stocks. If any, as a result of seepage etc. would also be recovered 
from the assessee. The Food Corporation of India, according to the learned 
counsel, did not Inform the assessee about any repairs to be carried out 
as stipulated under clauses 4 and 13 of the agreement. They, however, 
informed the assessee about the damages to the stocks and the recovery 
to be made. The matter had been referred to a High Power Committee for 
assessment of damages. Notwithstanding the objection of the assessee for 
such recovery the PCI recovered the damages U> the tune of Rs. 65,527. 
The assessee did not challenge the claim of the PCI as a higher rent was 
being recovered from them than the normal rent and that the displeasure 
of the oillcers would result In the termination of the tenancy. According 
to Sh. Kanka, the cost of construction of the godowns In the year 1977 
was about Ks. 6 lakhs and yield of Ks. 1.96,581/- p.a. was considerable 
when comfKtred to the cost of construction. It was further stated that the 
amount of rent receivable by the assessee during the previous year relevant 
to Assessment Year 1988-89 was only Ks. 1.31.053/- and since the 
standard rent In respect of the property was far less than the actual rent 
received, the latter l.e. the actual rent received would form the annual 
letting value of the property. When asked as to whether the Committee 
set up to assess the damages had submitted its report, the learned counsel 
contended that the said report was not readily available. He was Informed 
by the Bench that If the copy of the report Is not furnished, adverse 
Inference was likely to be drawn. It was further contended by the learned 
counsel for the assessee that the Rajasthan Premises (Control of Rent and 
Eviction) Act of 1950 which Is hereinailer called the said Act was applicable 
In this case. 

Referring to sections 3, 6 and 8 of the said Ad. the learned counsel 
contended that rent in excess of the standard rent was not to be paid. 
Shii Ranks further contended that the agreed rent does not automati¬ 
cally become the standard rent and If any party would have gone to the 
Controller of the Rents, the standard rent would have been assessed at 
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much lower figure than the actual agreed rent. Shrl Ranka contended that 
had the aaaesaee challenged the action of the PCI In making the deductions 
it was quite likely that the matter would have been taken to the Controller 
of Rent for fixation of rent The standard rent as per the working provided 
In the statute would work out to less than Rs. 60,000/- p.a. Hie balance 
rent though agreed to be paid would not be recoverable. The learned counsel 
cited following decisions relevant for the determination of annual letting 
value ; 

1. Mrs. Shiela Kaushlsh vs. CTT (SC) 131 ITR 435 

2. AmoloJc Ram Khosla vs. CIT. Delhi (SC) 131 FTR 589 

3. Daulat Ral Kapoor (Dewan) vs. NDMC 122 ITR 700 

4. Dr. Balbir Singh vs. MCD 152 ITR 388 

The learned counsel relying upon the decision of the Supreme Court In 
the case of S/itetaKoushtsh (supra) contended thatlheannual lettlngvalue 
of the property could vary from year to year. Since in the year under appeal, 
the assessee has received the rent of Rs. 1,31,053/- only the mere fact 
that the rent of Rs. 1.96.581/- had been received In the preceding year 
and assessed as annual letting value for that year was not sufficient for 
not accepUng the lower annual value for the year under appeal. Relying 
upon the decision of the Punjab and Haryana High Court In the case of 
Prakash Chand Sushtl Kumar, 179 ITR 27, the learned counsel contended 
that when the assessee had agreed to provide some service, the service 
charges for lift etc. were to be reduced from the gross rent for determination 
of the annual letting value. In the case of the assessee. according to the 
learned counsel, the damages recovered from the assessee were necessarily 
to be reduced from the actual agreed rent. Reliance was also placed on 
the Bombay Bench decision of the Tribunal In the case of Verma Family 
Trust us. ITO, 7 ITD 392 In support of the contenUon that the amount 
of stamp duly paid by the landlord would have to be deducted from the 
actual rent received for the purposes of determination of the annual letting 
value. Shii Ranka pleaded that section 23| l)(a) of the Income-tax Act, 1961 
was not applicable In the present case. However, as per clause (b) of section 
23(1) the actual rent received or receivable for the relevant assessment 
year alone was to be taken as the annual lelUng value of the house property. 

12. Shrl Ranka contended that the assessee had maintained the building 
In proper condition and the damages were not on account of negligence 
of the assessee in effecting the repairs to the buildings. It was accordingly 
contended that the decision of the CIT(A) was Just and reasonable. 

13. It was further edntended that the assessee had not claimed the 
deduction of Rs. 65,527/- u/s 24 of the Act and therefore, the finding 
of the Assessing Officer, that deducUon under section 24 could not be 
allowed, was not proper. He, however, contended that the conclusion of 
the CIT(A) can be defended on the alternaUve ground merely that the claim 
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of the assessee can be considered on account of vacancy allowance 
u/s 24(lx). It was contended that FCI had deducted for the months of July, 
1987. January, February and March. 1988. The properly according to Sri 
Ranka, should be treated as vacant for the said period. The assessee's 
counsel placed reliance on the declslonnf the Bombay High Court in the 
case of PannaUtl Silk Mills P. Lid. vs. CIT, 194 fTR 270 (Bombay) and the 
decision of the Supreme Court in the case of Liquidator ojMahamudabad 
Properties P. Ltd. vs. CIT, 124 ITRSl at page 39 in support of the contention. 

14. The learned counsel further pleaded that If the claim of the assessee 
is not found allowable It may. be considered under clause (x) of section 
24 on account of unrealised rent. In this connection, our attention was 
also, invited to Rule 4 of the Income-tax Rules. The learned counsel 
contended that legal proceedings had not been initiated against the FCI 
as the same would not have been fruitful. According to the learned counsel, 
the amount in question could be considered at par with a bad debt and 
the decisions on account of not initialing legal action in respect of bad 
debts would be squarely applicable. In this connection reliance was placed 
on the decision of Calcutta High Court in the case of CIT vs. Dunlop India 
Ud. 209 ITR 987 (Cal.). 

15. It was accordingly urged that the decision of the CIT(A) may be upheld 
and the appeal of the revenue dismissed. 

16. We would place on record that Shrl Ranka had been directed by the 
Bench to file an affidavit to the effect that rent of Rs. 1.31,053/- alone 
had been received from the FCI for the previous year. The affidavit of Shrl 
Purshottam Lai Roongata Trustee of the assessee has been filed afier the 
date of hearing. Since several other factors have been staled in the affidavit 
of which Department had no notice (afildavll having been filed afier the 
hearing), we have ignored the same but for the statement regarding actual 
receipt of rent. 

17. We now refer to counter reply of the Departmental Representative. 
It was contended that the entire case law riled by the learned counsel 
for the assessee is Irrelevant to the Issue involved in this appeal. The 
assessee had adopted the annual letting value at Rs. 1,96,581/- and had 
claimed deduction u/s 24 In respect of damages and at this stage it was 
not permissible for them to change (he stand. The amount recovered by 
FCI was on account of damages which were finally to be assessed. The 
assessee in the return of Income had also slated that the claim was subject 
to final decision. It was, therefore, wrong on the part of the assessee to 
contend that the amount recovered was not on account of damages. 

18. The learned D.R. further contended that the claim of the assessee 
that the amount of damages recovered be considered as unrealised rent 
is also unacceptable as the amount in question was applied in discharge 
of contractual obligation. Thesame cannot, therefore, be termed as unrealised 
rent. 
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19. The alternative claim of vacancy allowance was also objected to by 
the learned Departmental Representative on the fpx>und that the prop¬ 
erty during the relevant period had never been vacant. Moreover, conditions 
for allowance of deduction under Rule4 are not satisfied. It wasaccorclingly 
urged that the order of the ClTtA) may be set aside and that of the Assessing 
Onicer restored. 

20. We have given our careful conslderalion to the rival contentions. Since 
the controversy involved In this case Is relating to determination of the 
Income from house property, it would be useful to refer to sections 22 
and 23 of the I.T. Act. 

“22. The annual value of property consisting of any buildings or lands 
appurtenant thereto of which the assessee Is the owner, other than 
such porllon.s of such property as he may occupy for the purposes 
of any business or profession carried on by him. the profits of which 
are chargeable to income-tax shall be chargeable to income-tax under 
the head ‘Income from House Property’. 

23. For the purpo.ses of section 22, the annual value of any properly 
shall be deemed to be — 

(a) the sum for which the property might reasonably be expected to 
let from year to year: or 

(b) whether the property is let and the annual rent received or 
receivable by the owner In respect thereof Is In excess of the sum 
referred to In clause (a), the amount so received or receivable." 

As per section 23 as It existed Ijcforc Us amendment by the Taxation Laws 
(Amendment] Act, 1975, the annual letting value of the house properly 
was deemed to be the sum for which the property might reasonably be 
expected to let from year to year. In the case of Sheila Kaushlsh (supra). 
AmolakHam Khosla (supra) and BalbIrSInffh (supra) it was held that where 
property let out Is governed by the Rent Control Act. the standard rent 
as defined by or fixed under the relevant Kent Control legislation will have 
to be taken for determining the bonajide annual value. However, section 
23 of the I.T. Act, 1961 has been amended by IheTaxallon Laws (Amendment) 
Act, 1975 and as per the said amended law applicable for asst, year 1976- 
77 onwards, where the rent received or receivable In respect of the house 
property is more than the standard rent as defined or fixed under the 
relevant Rent Control legislation, the actual rent received or receivable 
is to be taken as the annual letting value of the house properly. 

21. It Is not disputed In this case that the provisions of section 23 as 
amended by Taxation Laws (Amendment) Act, 1975 are applicable and that 
the actual rent received Is assessable to tax as annual letting value of 
the house property. Neither the Assessing Officer nor the CIT(A) have gone 
Into the question of annual letting value of the house property as per sub¬ 
section (a) of section 23. The revenue has proceeded, it seems to us, on 
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the assumption that the actual rent received by the assessee is more than 
the annual letting value determinable under clause (a) of section 23(1). 
The decisions of the Hon'ble Supreme Court referred to above and the 
decisions cited by the l;earned counsel for the assessee which touch upon 
the subject of annual letting value In the case of such properties as are 
governed by the Kent Control Acts are inapplicable as the real issue involved 
in this appeal as also hotly contested, is as to what is the actual rent 
recelvcd/recelvable by the assessee in respect of the property in question. 

22. We shall, therefore, refer to the relevant agreements even at tlie cost 
of the repetition, executed by the assessee with the FCI. As per the letter 
of offer dated 2-2-1985 and letter of acceptance dated 5-2-1985 placed 
at pages 6 and 5 respectively, the rent per month payable by the FCI upto 
3rd July. 1984 was Rs. 0.33 per sq. ft. From 4-7-1984 to 3-7-1987, the 
rent payable per month was at Re. 0.55 per sq. ft. It is not disputed by 
the assessee that agreed rent upto the end of the previous year l.e. 
31-3-1988 was at the rate of Re. 0.55 per sq. ft. 'llic area of the godowns 
Is 14892 sq. ft. each. Thus the total area of two godowns let out to the 
FCI Is 29785 sq. ft. The rent @ Re. 0.55 per month works out to 
Rs. 16,381.75 and for 12 months It works out to Us. 1.96,581/-. It is 
nobody's case that there has never been any change in the agreement 
regarding the agreed rent. The fact that in the relevant accounting year 
the whole of the agreed, rent was not paid and only Ks. 1,31,054/- was 
paid and there was short payment was not at all decisive or relevant for 
any of the purposes before us. The issue licfore us is as to what is the 
annual value assessable to tax under the provisions of section 23. At this 
stage, we may clarify that before the Assessing Officer, the assessee had 
not disputed the asscssabillly of the annual letting value of Rs. 1,96,581. 
In fact the ALV has been disclosed by the as.sessec at Rs. 1.96,581/-. A 
deduction had been claimed ofRs. 65.527/- on account of damages claimed 
by the FCI. However, before us the issue relating to the determination 
of annual letting value of the property has been vehemently argued and 
we, therefore, consider ourselves duly bound to deal with it. 

23. Reverting back to the subject, we may refer to section 23(11(b) which 
is applicable from asst, year 1976-77 onwards. It provides for adopting 
the ‘actual rent received or receivable' as the annual letting value of the 
property. The crucial words used In the afore-mentioned sub-sccUon (b) 
of section 23(1) which has been reproduced elsewhere In this order, are 
‘rent received or receivable'. 

24. We would, therefore, have to consider as to what is the rent received 
or receivable In respect of the properly. We have elsewhere slated In this 
order that the actual rent received or receivable in respect of Uie property 
for Ihe relevant previous year was Rs. 1.96.581/-. As against this the 
assessee had received a sum of Rs. 1,31.054/- . It. therefore, becomes 
necessary for us to go Into the reasons for the deduction of Rs. 65.527 
made by the FCI from the amount of rent due to the assessee for the relevant 
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previous year. It would be relevant to refer to clauses 4 and 13 of the 
terms and conditions of letting out the property agreed between the parties. 
Clause 4 reads as under ; 

*4. I/we shall during the terms of the tenancy keep the godown lit 
in all respect for storage of foodgrains/sugar/fertilizer and any other 
material/stocks handled by the FCI. The godowns to be provided by 
me/ us shall be structually sound In all respect, rodent proof/dam proof 
and shall have pucca dam proof floors and water tight with slanting 
roofing to allow free flow of rain water so as to prevent damages being 
done to the stocks due to seepage and leakage of water. The godowns 
shall be smoothly plastered. The white washing shall be carried out 
once in a year by me/us. Approach roads and drainage arrangements 
shall be made pucca. A separate lavatory block also free of rent fopr 
the use of labour would be provided b^ me/us. The height of the 
boundary wall/barbed wire fencing shall be above the ground level 
as per FCI's standard specifications. If during the period of lease, the 
flooring in godowns Is/are found sinking or the roof/walls of the 
godowns Is/are found to be damaged resulting in leakage/seepage of 
water Inside the godowns or the shutters/doors of the godowns are 
found to be damaged by moth etc. it shall be my/our liability to 
reconstruct the flooring of the godowns, repair the roof/walls of the 
godowns as well as the shultcrs/doors thereof as the case may be 
to make the place structurally sound and storage worthy. In case the 
requisite action as above Is not taken by me/us within a period of 
15 days of the date of issue of registered notice to me/us by the FCI 
bring out the necessity for reconstruction /repair etc. the FCI will be 
within their rights to have the necessary reconstrucllon/repalrs carried 
out and the entire expenses Involved will be made good from me/us. 
In case of any damage to the stocks due to my/our abstinence to carry 
out the reptalrs within the stipulated time, the losses. If any, sustained 
by FCI shall be borne by me/us for which 1/we shall have no objection 
whatsoever.’ 

25. Clause 13 reads as under : 

‘If I/we failed to do or comply with any of the terms and facilities 
provided in the offer, the FCI shall have absolu te right to get the things 
done and the cost of expenses incurred by the FCI would be adjusted 
against the rent payable to me/us tn the manner considered fit by 
the FCI in its discretion together without elements of interest thereon 
worked out on the basis of diminishing balances. Cost of expenses 
Incurred by the FCI on my/our account would be accepted by me/ 
us as final without calling them to any question.* 

It Is clear from the evidence on record that the FCI had informed the 
assessee about their stocks stored In the godowns having been damaged 
because of seepage and other defects. From the correspondence on record 
It Is clear to us that the damages assessed by the FCI had been notifled 
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to the assi-ssee and recovery of the damages have been made by the FCl 
out of the monthly rent due. Such recovery had been efTected from the 
rent due for the months of June, 1987, January, February and March, 
1988. It is clear from the note given by the assessee in the statement of 
Income attached to the return that the final amount of damages was to 
be settled by the FCl High Power Committee and the recovery made of 
four months’ rent was subject to the final decision of the Ccvnmittee. It, 
therefore, becomes absolute^ clear that the non-payment of rent for four 
months by the FCl was not on account of any change in the annual payment ^ 
of rent but was on account of application of the rental Income in the 
settlement of damages assessed by the FCl. It is, therefore, a case of clear 
application of Income. Since the actual rent receivable was Rs. 1,96,581 
therefore, the annual letting value of the property had rightly been adopted 
by the Assessing Officer at Rs. 1,96.58 i'-. The damages claimed by the 
FCl would not affect the actual rent received/receivable in respect of the 
two godowns. When we peep deep Into the reality of the amount recovered 
by the FCl, it becomes abundantly clear that the assessee had In fact 
received the amount of rent to the tune of Rs. 1,96,581/- out of which 
a sum of Rs. 65,527/- had been applied towards the settlement ofdamageS^ 
suffered by the FCl recoverable from the assessee, and the balance of Rs. 
1,31.054/-received through Bank. We have elsewhere in this order pointed 
out that the actual rent receivable In respect of the two godowns from 
FCl for the relevant previous year was Rs. 1,96.581/-. Whereas a sum 
of Rs. 1,31,054/- had been received by the assessee from FCl. a sum 
of Rs. 65,527/- had been adjusted by the FCl against the claim of damages 
recoverable from the assessee. It is thus evident that the actual rent 
receivable In respect of the property has remained unaltered at Rs. 1.96.581 / 

- per annum. In this background, the controversy as to what is the actual 
amount received by the assessee is unnecessary. The actual amount 
received Is not the sole basis to be adopted for determination of the annual 
letting value. It is the actual rent received or receivable in respect of the 
property. When the rent receivable Is Ks. 1,96,581/- it is immaterial as 
to what amount of rent has actually been received by the assessee out 
of the rent receivable. 

26. The decision in the case of VermaFamily Trust (supra) relied on behalf 
of the assessee regarding consideration of stamp duty etc. as a charge 
on the actual rent received or receivable Is Inapplicable to the facts of 
this case. In that case it had been provided as per the rent agreement 
that the cost of stamp duty shall be borne by the land lord. Since normally 
the cost of stamp duty is borne by the tenant it was reasonable to deduct 
the amount spent on stamp duty out of the total amount stated In the 
agreement and the balance considered to be on account of rent of the 
property. Similarly, in the case of Prakash Chand Sushtl Kumar (supra), 
the landlord had tp provide services to the tenants. In these circumstances, 
part of the sum stated in the agreement was considered to be towards 
such services and the balance as the rent payable in respect of the building. 
These decisions are Inapplicable to the facts of the present case. 
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27. Each case has got to be decided on its own facta. When we refer to 
section 23 of the Income-tax Act. 1961, it is observed that the Assessing 
Officer while assessing the annual letting value has got to find out the 
actual rent received or receivable by the assessee In respect of the property, 
for the purposes of determination of the annual letting value. It would 
be permissible for the assessee to show, in a given case that the actual 
rent payable in respect of particular properly has actually been agreed 
at a lesser amount than the gross amount slated in the agreement and 
that part of the amount is for other facilities as in the case of Vienna Family 
TYust (supra), part of the payment relates to payment of stamp duty etc. 
For example, if in a given case a person has agreed to let out the property 
on the annual payment of ‘X* and it is agreed that the expenditure on 
account of stamp duty and registration charges which otherwise are 
payable by the tenant would be borne by the landlord, it would not be 
dlfficiilt to appreciate that the actual rent paid In respect of the building 
is ‘X' less the expenditure on stamp duty. In such and similar circum¬ 
stances, it might be permissible to reduce the amount of expenditure from 
the rent recelved/recelvable for which separate provision Is made in the 
agreement. 

28. However, in this case there are not separate facilities provided by the 
assessee to the FCI. As per the terms of the agreement, two godowns were 
let out to the Corporation at a fixed monthly rent. It has been agreed by 
the assessee that the godowns would be kept in good condition. In other 
words, the assessee had undertaken to bear the cost of repairs to the 
godowns. Thi.s Is the normal obligation of the landlord and the legislature 
has taken <'are of such obligation by providing a statutory deduction 
u/s 24 of the Act out of the annual letting value of the properly. This 
deduction is permissible even if the actual expenditure incurred by the 
assessee is less than the expenditure or even where no expenditure is 
incurred. 

29. In the present case it has been observed by us that the assessee has 
not incurred any expenditure on the repairs of the building. Notwithstand¬ 
ing the fact that no expenditure had been incurred by the assessee on 
account of repairs, a statutory deduction of Rs. 32,763/- has been allowed. 
Similar deduction has been allowed to the assessee from year to year. 
When the assessee has not incurred the expenditure on account of repairs 
of the building which under the agreement as well as under the relevant 
law they were obliged to incur and for which deduction was also allowed 
under the statute from year to year, the assessee has to face the con¬ 
sequences. The consequences are In the form of damages recovered by 
the FCI on the basis of agreed terms and conditions. 

30. Considering the fact that statutory deduction is allowed to the assessee 
on account of repairs of the building unrelated to the actual expenditure 
Incurred, the non-allowance of deduction out of the actual rent received/ 
receivable of the damages recovered by the FCI, cannot be said to be against 
equity and reasonableness. Moreover, the law has to take its own course. 
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If the legislature In Its wisdom has provided for assessment of actual rent 
received or receivable as the annual letting value of the property, the same 
has got to be adopted Irrespective of the consequences. We. therefore, are 
of the considered view that CIT(A) was wrong in directing Ihe Assessing 
Onicer to adopt the annual letting value of the house property at Rs. 
1,31,054/- as against Ks. 1,96.581/-. 

31. We now proceed to consider the alternative claim of the assessee on 
account of deduction out of the annual letting value. The assessee has 
advanced two alternate claims u/a 24 of the I.T. Act. 1961. Firstly, It was 
claimed that deduction u/s 24(l)(lx| is permissible to the assessee on 
account ofvacancy allowance. Let us reproduce clause (ix) of section 24(1) 
for the sake of facility : 

‘24(l)(lx) : Where the property is let and was vacant during a part 
of the year, that part of the annual value which is proportionate to 
the period during which the property Is wholly unoccupied or. where 
the property Is let out In parts, that portion of the annual value 
appropriate to any vacant part, which is proportionate to the period 
during which such part Is wholly unoccupied.* 

It Is evident from the language of clause (Ix) of section 24 that the main 
condition for allowance of deduction Is that the let out property is vacant 
for part of the year. The property in question undlsputedly was not vacant 
for any part of the year. The FCl continued to occupy the premises for 
the entire previous year. The mere fact that recovery of damages has been 
made by way of rent relating to four months docs not lead to the conclusion 
that the property was not occupied by the FCI during such months. The 
contention raised on behalf of the assessee In this regard does not appeal 
to common sense. We, therefore, reject the same. 

32. Now let us consider the alternative claim of the assessee u/s 24(l)(x). 
Section 24(l)(x) reads as under ; 

‘24(l)(x) : Subject to such rules as may be made in this behalf, the 
amount In respect of rent from property let to a tenant which the 
assessee cannot realise.' 

It Is clear from the language of section 24 that a deduction on account 
of the rent which the assessee cannot realise is permissible as a deduction 
subject to satisfaction of conditions under the relevant rules. Rule 4 of 
the Income-tax Rules is relevant ; 

“It prescribes following conditions for ’deductibility of unrealised rent: 
(1) The tenancy must be bona JMe. (2) The defaulting tenant should 
have vacated or steps should have been taken by the assessee to comp>cl 
him to vacate the properly. (3) The defaulting tenant should not be 
in occupation of any other property of the assessee. (4) The assessee 
must either have taken all reasonable steps to institute legal pro¬ 
ceedings would be useless. (5) The annual value of the property to 
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which the unpaid rent relates must have been Included In the assessed 
Income of the previous year for which that rent was due, and tax should 
have been duly paid on such assessed Income. (6) The deduction 
allowed should in no case exceed the income under the head ‘Income 
from House Property' Included In the total income, as computed without 
making this deduct inn. (7) If after deduction has been allowed in one 
year, the assessee^reallses the unpaid rent In a subsequent year, the 
amount so realised will be brought to tax under the head ‘Income from 
House Properly' In the year of receipt. Irrespective of whether the 
assessee continues to be the owner of that property In that year or 
nol.- 

11 is seen from the language of clause (x) of section 24 and Rule 4 that 
deductio'n Is permissible in respect of unrealised rent subject to certain 
conditions. In this case when the amount of rent payable by the assessee 
has been applied for satisfying the claim of the FCl on account of damages, 
it cannot be said that the assessee was unable to realise the rent. The 
assessee has realised the rent In respect of the property by way of 
application of the money for settlement of the claim. Therefore, this clause 
(x) of section 24 Is In a applicable In this case. 

33. Even otherwise, one of the conditions under Rule 4 Is that the defaulting 
tenant has vacated or the steps had been taken to compel him to vacate 
the property. Another condition as per the said rule Is that the assessee 
has taken all reasonable steps to institute legal proceedings for the recovery 
of the unpaid rent or the Assessing Officer Is satisfied that the legal 
proceedings would be useless. These conditions are not satisfied In this 
case. The property In question might have been vacant for some time after 
the expiry of the term of the lease but even at present It Is under the 
tenancy of FCI. 

34. On consideration of totality of the facts and circumstances of this case, 
we are satisfied that the claim of the assessee regarding allowance of 
deduction amounting to Ks. 65,527/- on account of damages recovered 
by FCl cannot be allowed either under clause (lx) of section 24(1) or clause 
(x) of section 24(1). 

35. In the final analysis we are of the considered view that the annual 
letting value of the property in question Is assessable at Ks. 1,96,581 and 
deduction of Rs. 65,527/- on account of damages recovered by FCI is not 
allowable as a deduction In computing the income from House Property. 

36. The decision of the CIT(A) is not in conformity with our decision. We 
accordingly set aside the' same and restore that of the Assessing Officer. 

37. In the result, appeal of the revenue is allowed. 
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IN THE INCOME TAX APPELLATE TRIBUNAL 
CHANDIGARH BENCH 
(Before Shrl N.K. Agrawal, Judicial Member 
and Shn J. Kalhurrla, Accountant Member) 

IT Appeal Nos. 1374, 1375, 1219 and 1220 of 1989 
(Assessment Years 1987-88 and 1988-89) 
Income-tax Officer 


Subhash Chand Ravlnder Nath 


For the Appellant K.P. BaJaJ 

For the Respondent R.P. Singh 

Decided on : 24-11-1994 

INCOME FROM UNDISCLOSED SOURCES : WHERE THE TRANSAC¬ 
TIONS WERE NOT RECORDED IN THE BOOKS OP ACCOUNTS, (A) OPEN 
HAD TO GO BY SURROUNDING CIRCUMSTANCIAL EVIDENCES (B) 
STATEMENT OF THE PARTNERS COULD NOT BE ACCEPTED IN PART 
AND REJECTED IN PART, 

Original return filed and assessed u/s 143(1) at Rs. 18,560 on 
22-3-1988 — On enquiries made later on A.O. finding that the assessee 
had Indulged In selling and purchasing sarson and torla outside the 
books of accoimts — A.O. after recording the statement of partner 
on 28-11-1088 and obtaining approval from DCIT reopened asseasment 
proceedings — Assessee taking the plea that the payment for pur¬ 
chases made outside the books of accounts, were made after their 
sale — Not produettng any evidence to corroborate for that statement 

— A.O, rejecting that plea made two additions, first on account of 
unexplained purchases of Rs. 234,887 and second on account of profit 
earned on unexplained transactions — CIT(A) noticing that one such 
transaction was already entered in the books of accounts deleted that 
much addition — On further noticing that entries of purchases were 
made earlier than the payments which were made later on by drafts 
in the books of other parties with whom assessee had allegedly entered 
Into such transactions, CIT(A) accepted asaessee's version that the 
payments for purchases could have been made out of the sale proceeds 

— He accordingly deleting the addition of Rs. 234,887/- and upholding 
the addition on account of earning of profit only — ClT(A)’s conclu¬ 
sions, were upheld. 


Income-tax Act. 1961. 
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FACTS 

Original return of Income Jor the A.Y. 1987-86 was Jiled on 28-1-1988 
declaring net Income at lis. 18560/. The A.O. completed the assessment 
u/s 143(1) on 22-3-1988. Later on, the A.O. made certain enquiries and 
found that the assessee had purchased and sold sarson and toria outside 
the books of account. Enquiries were made from three parlies, all of whom 
were from liajasthan. It was noted by the Assessing Officer after obtaining 
copies of the assessee’s account In the books of the aforesaid three parties 
that the assessee had made the following purchases from them :- 

(U M/s Pursholam Dass Balwlrtder Kumar i?s. 1,18,484/- 
(li) M/s Ramesh Oil Mills Rs. 49,000/- 

(lU) M/s SuraJ Bhan Sham Lai Rs. 67,403/- 

The Assessing Officer also recorded the sialcmcnt ofpartrxer on 28-11-1988. 
The A.O. accordingly reopened the proceedings u/s 143l2)(b) of the Act after 
obtaiiiiiig necessary approvalfromthe Dy. Commissioner of Income-tax. The 
assessee took the plea that the purchases and sales were outside the books 
of account but the payments for purchases had been made after the sale 
of sarson and toria etc. No evidence, however, was produced regarding I/ie 
actual sales allegedly made to ihefarmers. The Assessing Officer, however, 
fell that the farmers would be busy with the harxjcstlng of wheat crop and 
would not be Interested In purchasing sarson and toria which were normally 
sown in the months of July and August. The Assessing Officer accordingly 
made an addition of Rs. 2,34.887/- on account of unexplained purchases. 
The assessee had also offered for assessment a sum of Rs. 45,960/- on 
accoKMi of profit on unexplained Iransocttons which was also added to the 
total income of the assessee. CIT(A1 came to the conclusion that transactions 
with M/s Suraf Bhan Sham Lai were duly reflecled in the account books 
of thefirm and tims the controversy was limited to the unexplained purchases 
of Rs. 1,7,475/- (Rs. 2,34,887/- - Rs. 67,412/-). He also noticed that a as 
per copies of account of the assessee appearing in the books the Rajasthan 
party, the purchases had been made earlier and the payments by way of 
drafts had been made later. From llw surrounding circumstances of the case, 
he accepted the version of the assessee that the sale would have taken 
place and out of the sale proceeds, the amounts were remitted by the 
assessee to the Rqfaslhan Parlies. CrT(A) considered C.P. rale 10% as 
reasonable to work out the profit from those transactions & worked It out 
at Rs. 16,747/- and since the assessee firm Itself had offered an amount 
ofRs. 45,960/-, the learned CIT(A)fell that no separate addition was called 
for. The assessee was, Ifiercfore, given a relief of Rs, 2,34,887/-. 

For assessment year 1988-89, the purchases from the^me three parties 
of Rcijasthan amounted to Rs. 3,40,017/-. After reopen^g the assessment 
u/s 143(2)(b), the assessee surrendered a sum of Rs. 45 ()00/- on account 
of profit on unaccottnted transactions. The Assessing Officer gave credit to 
the assessee for the unaccounted for purchases of Rs. 2,34,887/- for 
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asMessment year 1967-88 and of profit on unaccounted for iransacttons as 
surrendered by the assesseefor that year at Rs. 45,960/-. Thus giving a 
totalcredttofRs. 2,80,8471-, he made an addition of Rs, 50,170/-on account 
of unaccounted for (nuestment, & accordingly added tliis sum in addition 
to the profit of Rs. 45,000/- surrendered by the assessee. CUXA) following 
his order for the assessment year 1987-68. deleted the entire addition qf 
Rs. 50.170/-. While analysing the account of M/s Ramesh Oil Mtils.m he 
noted that there were two items of Rs. 71.250/- andofRs. 42,750/- which 
had wrongly been reflected in the accoiuU of the assessee in the books of 
M/s Ramesh Oil Mills. Thus the unaccountedfor purchases ajler rectification 
of the errors worked out toRs. 2,26,017/- (Rs. 3,40,017/--1,14,000) profit 
at the rate of 10% on the aforesaid purchase was worked out to Rs. 22.602 
against which the assessee had offered a sum of Rs. 45,000/-for assess¬ 
ment as profit on unrecorded transactions. Since the amount offered for as¬ 
sessment was more than the profit that the assessee could haoe earned. 
the CIT/A) deleted the entire addition of Rs. 50,1 70/-. 

DECISION 

As regards purchases of Rs. 67,412/- there was no controversy. As regards 
the other purchases held that the statement of the porlners, could not 
be accepted in part and rejected In part. The stand of the assessee has 
been that the remittance in respect of the purchases made were sent to 
the Rajasthan parties after realising the sale proceeds since the trans¬ 
actions are not recorded in the books of account, one had to go by the 
surrounding circumstances and the circumstantial evidence. The order 
of the C1T(A) was thus upheld. 

For the reasons mentioned above while dealing with the assessee's appeal 
for assessment year 1987-88 and after taking into consideration the order 
of the CITIA) and the submissions made, held that the addition of 
Rs. 50,170/- has been rightly deleted by the learned CIT(A). 


(1996) 134 Tazation 169 (Trlb.) 

IN THE INCOME TAX AI’PELLATE TRIBUNAL 
CHANDIGARH BENCH 

(Before Shri N.K. Agarwal. Judicial Member and 
Shri J. Kalhuria Accountant Member) 

IT Appeal No. 727 (Chandl.) of 1989 
(Assessment Years 1984-85) 

Income-tax Offleer 
va. 

Sh. Harbana Lai 

For the Appellant - Hardeep SrivaataTa 

For the Respondent None 

Decided on 31-5-1995 
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UCTIFICATION OF UIBTAKBS — APPUCATION COULD NOT BB 
REJECTED IfBRBLT BECAUSE THE A88E8SEE DID NOT FILE AN 
OBJECTION U/8 143(a)(A). 

A.O. while «Mae*lnE Income of the eMessee-pertner u/s 143(1) eob- 
stltutlng revised share Income firom the Arm which was substantlallF 
enhanced In that firm's order n/s 143(1) — Assessee moving an 
application u/s 184 agitating such substitution — A.O. rejecting the 
same on the ground that the assessee should have filed objections 
u/s 143(a)(a) — C1T(A) accepting assessee's plea — CIT(A)'s view upheld 
as the assessee's plea — CIT's view upheld as the assessee's discretion 
In choosing a remedy could not be questioned. 

Income-tax Act. 1961 —Sections 154. 143|l)(b) & 143(2)(a). 

FACTS 

The assesseeJiled his rehimqf Income of Rs. 52.585/- which included share 
income from Ihe firm M/s V.K. The Assessing Officer while passing an order 
u/s }43(l)(a) included ihe revised sftare income from the said firm at 
Rs. 2,08,710/Thus the loud income of ihe assessee firm u/s 143(1) was 
worked oul al Rs. 2,09,560/- as agalnsl the relumed Income of Rs, 52,535. 
The assessee did not object lo the said statement as contemplated by section 
143(2l(a) of the Act. Instead, the assessee filed an appltcallon u/s 154 which 
LUOS rejected by IheA.O. on the ground that the assessee should have filed 
on objection u/s 143(2)(a} wlihin live stipulated time of one month. CUXA). 
however, accepted the assessee's plea and held that since the assessment 
hadbeen madeu/s 143(1) by enhancing ihe income, which was not warranted 
in law, it gave rise lo a mistake apparentfrom record which could he rectified. 

DECISION 

If the Assessing Officer wanted to make an assessment u/s 143(1), then 
the only course open to him was to adopt the share Income as shown 
by the assessee and if later on. he came to know that the share Income 
as assessed was less than what should have assessed, then he should 
have taken action u/s 155. In the alternative. If the Assessing Ofllcer knew 
that the determined share of the assessee from the aforesaid Orm was 
much more than what had been shown by the assessee. then he should 
have processed the matter by Issue of notice u/s 1^3(2) and assessed the 
correct share Income. Neither of these courses was adopted by the Assessing 
OfDcer. He. however, proceeded u/s 143(1) but substituted the revised 
share income in place of the share income shown by the assessee. This, 
was not permissible In law because the adjustments contemplated by 
section 143(l)(b) did not cover such an adjustment. In that view of the 
matter, since the Assessing Ofllcer himself had passed an order which 
was contrary to the provisions of law, the assessee was within his rights 
to move an application u/s 154 requesting for rectification of a mistake 
apparent from record. It was true that in section 143 itself, there is an 
In-bullt mechanism to allow an opportunity to the assessee to object to 
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an aaaeaament made by an Asaesslnit OlDcer u/s 143( l)(a) of the Act. This 
had to be done ty lUlni; an application on a prescribed form within one 
month of the receipt of an assessment order u/s 143(1). This, however, 
did not mean that other remedies legitimately available to the assessee 
under the Act stand barred or ousted. The remedy chosen by the assessee 
was a valid remedy and was permitted by law. The assessee's discretion 
of choosing a remedy could not be questioned. The reasoning of the learned 
CITtA) in this regard was upheld. 


(1906) 134 Taxation 171 (Trlb.) 

IN THE INCOME TAX APPELLATE TRIBUNAL 
BANGALORE BENCH 

(Before Shri A.V. Balasubrainanyam. Judicial Member and 
Shri S. Bandyopadbyay, Accountant Member) 

IT Appeal Nos. 1482 (Bang.) of 1989 
(Assessment Years 1987'88) 

Income-tax Officer 
vs. 

Shri Narual Huda B. Aboobkar 
For the Appellant Abhay Kumar 

For the Respondent Mono 

Decided on : 4-7-1995 

PBNALTT FOR CONCKALMENT OF INCOME—HELD. AS NOT LEVIABLE 
WHERE THE ASSESSEE HAD LATER ON INCLUDED THE SUM OF 
RS. 1 LAKH IN HIS RETURNED INCOME. WHICH WAS SEIZED FROM 
HIM U/S 132A BY DRI. WHICH WAS CONTESTED BT HIM IN THE 
EARLIER PROCEEDINGS ETC. 

Directorate of Revenue Intelligence seizing a sum of Rs. 1 lakhs from 
the assessee In a hotel room at Bombay — Later on requisitioning 
the same n/s 132A—Assessee filing return n/s 139(2) including that 
amount as income from undisclosed sources — ITO levying penlaty 
n/s 371(l)(c) — CIT(A} bolding that since the assessee had included 
the amount in his returned Income there was no question of any con¬ 
cealment of Income — CIT(A]’s view upheld. 

Income-tax Act. 1961 — Section 271(l)(c) lExplanallon (3) & (5). 

FACTS 

A sum of Rs. 1 lakh was seized from the assessee by the Directorate of 
Revenue Intelligence on 5-7-1986, (n a hotel room at Bombay. The amount 
was late on requtstltoned by the IT Department under the provisions ojsection 
I32A on 25-11-1986. The assessee Jlled his return of income in response 
to notice u/s 13912) in which he Included this amount of Rs. J lakh as his 
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tncome u/b 69A. The ITO levied penally u/s 371fJ)(c) on the ground that 
the aaseBsee had stated bejore the Directorate of Revenue Intelligence that 
he had received the amount qf Rs. 1 lakh In the course of his business In 
motor cycle and also from various sources. During the course of the pro¬ 
ceedings u/s 132(51 also, the assesses tried to contest that the amount did 
not constitute his income by slating that he had received the amount ficm 
his various relations. The ej^lanattons submitted during the courses of the 
said proceedings u/s J32f5i were found to be false. The ITO thus came to 
the opinion that although, the assessee might have later on declared the 
amount as his Income u/s 69A, since he had refused to do so at the fist 
Instance, penalty u/s 271(l)(c) for concealment was attracted to his case. 
Accordingly, he imposed a penalty of Rs. 60.000/- on the assessee. CTTfA) 
accepted the plea that Inasmuch as the assessee had included the amount 
In his return of income. Ifiere was no question qf making any concealment 
of income and also that the Explanations (3) and (5) to section 271(l)(c) are 
not applicable to the present case. Accordingly, the penally was cancelled. 

DECISION 

There la no doubt about the fact that concealment of tncome. If any, Is 
to be rather with reference to the returned Income filed by the assessee. 
In this case, the assessee himself offered the amount as his Income and 
no further addition was made In the assessment. Hence, concealment as 
such, cannot be considered to have taken place. Further explanation (5) 
to section 271(l)(c) starts with the following clause ‘where in the course 
of a search u/s 132,'. This particular Explanation could not. therefore, 
be considered to apply to a case where proceedings u/s 132A only had 
been taken recourse to. Therefore, explanation (5) to section 271(l)(c) was 
held not to apply to case of requisitioning of assets under the provisions 
of section 132A. The cancellation of penally was thus upheld. 
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^ Statutes ^ 

NOTIFICATION / INCOME-TAX 
Under eection 90 of the Income-tax Act, 1061 
Notification No. 10134 — Dated 25-1-1996. • 

Sub. : Double taxation aTOldance agreement between the Republic 
of India and The State of Israel. 

Convention 

Between the Republic of India 
and 

The State of Israel 

For the AToldance of Double Taxation and For the Prevention of Fiscal 
Evasion with Respect to Taxes on Income and on Capital. 

The Government of the Republic of India and the Government of the State 
of Israel, desiring to conclude a Convention for the avoidance of double 
taxation and the prevention of fiscal evasion with respect to taxes on income 
and on capital, 
have agreed as follow ; 

Article 1 
Personal Scope 

This Convention shall apply to persons who are residents of one or both 
of the Contracting States. 

Article 2 
Taxes Covered 

1. This Convention shall apply to taxes on income Imposed on behalf of 
a Contracting State or of its political subdivisions or local authorities and 
to taxes on capital Imposed on behalf of a Contracting State, irrespective 
of the manner in which th^ are levied. 

2. There shall be regarded as taxes on income and on capital all taxes 
Imposed on total income, on total capital, or on elements of Income or 
of capital. Including taxes on gains from the alienation of movable or 
Immovable property, taxes on the total amounts of wages or salaries paid 
by enterprises, as well as taxes on capital appreciation. 

3. The existing taxes to which the Convention shall apply are in 
particular : 

(a) In India 

(I) the income tax, including any surcharge thereon ; and 

(II) the wealth tax, 

(hereinafter referred to as 'Indian tax*); 

(b) In Israel : . 

(1) the Income tax; 
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(il) Ihe company tax; 

(Hi) the capital gain* tax; 

(Iv) the tax Imposed upon gains from the alienation of Immovable 
property according to the Land Appreciation Tax Law ; and 

(v) taxes Imposed on real property according to the Property Tax 
Law. 

(hereinafter referred to as ‘Israeli tax*) 

4. The Convention shall apply also to any Identical or substantially similar 
taxes which are Imposed after the date of signature of the Convention in 
addition to, or in place of, the existing taxes. The competent authorities 
of the Contracting States shall notify each other of slgniflcant changes 
which have been made in their respecUve taxation laws. 

Artlel* 3 

Oaneral Definitions 

1. For the purposes of this Convention, unless the context otherwise 
requires : 

(a) the term ‘India' means the territory of India and Includes the 
territorial sea and airspace above it, as well as any other maritime 
zone in which India has sovereign rights, other rights and 
JurlsdlcUon, according to the Indian law and in accordance with 
international law. including the U.N. Convention on the Law of 
the Sea; 

(b) the term ‘Israel* means the State of Israel, and when used in 
a geographical sense, means the territory and the territorial sea 
over which it exercises its state sovereignty and Jurisdiction, as 
well as the continental shelf, the exclusive economic zone and 
that part of the seabed and subsoil under the sea over which it 
exercises sovereign rights according to the international law; 

(c) the term ‘person* includes an individual, a company a body of 
persons and any other entity which is treated as a taxable unit 
under the taxation laws in force In the respective Contracting 
States; 

(d) the term ‘company* means any body corporate or any entity which 
is treated as a body corporate for tax purposes; 

(e) the terms ‘a Contracting Slate* and ‘the other Contracting State* 
mean the Republic of India or the State of Israel as the context 
requires; 

(i) the terms ‘enterprise of a Contracting State* and ‘enterprise of 
the other Contracting State* means respectively an enterprise 
carried on by a resident of a Contracting State and an enterprise 
carried on by a resident of the other Contracting State; 

(g) the term ‘international traffic* means ary transport by a ship 
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or aircraft operated by an enterprise wdilch Is a resident of a 
Contracting State, except when the ship or aircraft Is operated 
solely between places In the other Contracting State: 

(h) the term 'competent authority* means : 

(I) in India: the Central Government In the Ministry of Finance 
(Department of Revenue) or their authorised 
representative: 

(II) in Israel ; the Minister of Finance or his authorised repre¬ 
sentative. 

(1) the term 'national* means : 

(I) any Individual possessing the nationality of a Contracting 
State: 

(II) any legal person, partnership or association deriving its 
status as such from the laws in force in a Contracting State. 

(j) the term ‘fiscal year' means : 

(I) in the case of India, the twelve-month period beginning on 
the 1st of April: 

(II) in the case of Israel, the twelve-month period beginning on 
the 1st of January, 

(k) the term ‘tax* means Indian tax or Israeli tax. as the context 
requires, but shall not include any amount which is payable in 
respect of any default or omission in relation to the taxes to which 
this Convention applies or which represents.a penalty imposed 
relating to those taxes. 

2. (a) As regards the application of the Convention ly a Contracting State 
any term not deflned therein shall, unless the context otherwise requires, 
have the meaning adilch it has under the law of that State concerning 
the taxes to which the Convention applies. 

(b) If as a result of the application of sub-paragraph (a), the meaning 
of a term under the laws of a Contracting State is different from 
the meaning of that term under the laws of the other Contracting 
State, or If the meaning of such term is not readUy determinable 
under the laws of one of the Contracting States, the competent 
authorities of the Contracting States may agree upon a common 
meaning of that term. 

(c) If, in a particular case, the application of the Convention fails 
to prevent double taxation because the Contracting States have 
differing rules with respect to the source of the category or income 
Involved, the competent authorities of the Contracting States may 
reach agreement as to the source of Income in the particular case 
so as to eliminate double taxation. 
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Article 4 
RMldent 

1. For the purposes of this Convention, the term ‘resident of a Contracting 
State’ means any person who. under the laws of that Stale, is liable to 
tax therein by reason of his domicile, residence, place of management or 
any other criterion of a similar nature. 

2. Where by reason of the provisions of paragraph 1 an individual is a 

resident of both Contracting Slates, then his status shall be determined 
as follows : , 

(a) he shall be deemed to be a resident of the State in which he 
has a permanent home available to him; if he has a permanent 
home available to him in both States, he shall be deemed to a 
resident of the State with which his personal and economic 
relations are closer (centre of vital interests); 

(b) if the State in which he has his centre of vital Interests cannot 
be determined, or If he has not a permanent home available to 
him in either State, he shall be deemed to be a resident of the 
State in which he has an habitual abode; 

(c) if he has an habitual abode in both States or in neither of them 
he shall be deemed to be a resident of the State of which he 
is a national; 

(d) if he is national of both States or of neither of them the competent 
authorities of the Contracting States shall settle the question 
by mutual agreement. 

3. Where by reason of the provisions of paragraph 1 a person other than 
an individual is a resident of both Contracting States, then it shall be 
deemed to be a resident of the State in which its place of effective 
management is situated. If the State in which its placeof effective management 
is situated cannot be determined, then the competent authorities of the 
Contracting Slates shall settle the question by mutual agreement. 

Article S 

Permanent Bstabllshment 

1. For the purposes of this Convention, the term ‘permanent establish¬ 
ment’ means a fixed place of business through which the business of an 
enterprise is wholly or partly carried on. 

2. The term ‘permanent establishment’ includes especially : 

(a) a place of management; 

(b) a branch; 

(c) an oince: 

(d) a factory; 
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(e) a workshop; and 

(0 a mine, an oil or gas well, a quarry or any other place of extraction 
of natural resources. 

3. A building site or construction or assembly project or supervisory 
activities in connection therewith constitute a permanent establishment 
only If such site, project or activity last more than six months. 

4. Notwithstanding the preceding provisions of this Article, the term 
‘permanent establishment' shall be deemed not to Include : 

(a) the use of facilities solely for the purpose of storage, display or 
delivery of goods or merchandise belonging to the enterprise ; 

(b) the maintenance of a stock of goods or merchandise belonging 
to the enterprise solely for the purpose of storage, display or 
delivery; 

(c) the maintenance of a stock of goods or merchandise belonging 
to the enterprise solely for the purpose of processing by another 
enterprise: 

(d) the maintenance of a fixed place of business solely for the purpose 
of purchasing goods or merchandise or of collecting Information, 
for the enterprise; 

(e) the maintenance of a fixed place of business solely for the purpose 
of canylng on. for the enterprise, any other activity of a pre¬ 
paratory or auxlllaiy character, 

(f) the malnteiuuice of a fixed place of business solely for any 
combination of activities mentioned In sub-activity of the fixed 
place of business resulting from this combination is of a pre¬ 
paratory or auxUlaiy character. 

5. Notwithstanding the provisions of paragraphs 1 and 2, where a person 

- other than an agent of an independent status to whom paragraph 6 applies 

- is acting on behalf of an enterprise and has, and habitually exercises. 
In a Contracting State an authority to conclude contracts In the name 
of the enterprise, that enterprise shall be deemed to have a permanent 
establishment in that State in respect of any activities which that person 
undertakes for the enterprise, unless the activities of such person are 
limited to those mentioned In paragraph 4 which. If exercised through 
a fixed place of business, would not make this fixed place of business 
a permanent establishment under the provisions of that paragraph. 

6. An enterprise shall not be deemed to have a permanent establishment 
In a Contracting State merely because It carries on business In that State 
through a broker, general commission agent or any other agent of an 
Independent status, provided that such persons are acting In the ordinary 
course of their business, and in their commercial and financial relations 
with the enterprise no conditions are agreed or Imposed which differ from 
those tMually agreed between Independent persons. 
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7. The fact that a company which la a resident of a Contracting State 
controls or Is controlled by a company which Is a resident of the other 
Con trading State, or which carries on business In that other State (whether 
through a permanent establishment or otherwise), shall not of Itself 
constitute either company a permanent establishment of the other. 

Article 6 

Income From Immovable Property 

1. Income derived by a resident of a Contracting State horn Immovable 
property (Including Income Irom agriculture or forestiy) situated In the 
other Contracting State may also be taxed In that Slate. 

2. The term ‘immovable property* shall have the meaning which it has 
under the law of the Contracting State In which the properly In question 
la situated. The term shall In any case include property accessory to 
Immovable property, livestock and equipment used in agriculture and 
forestry, rights to which the provisions of general law respecting landed 
property apply, usufruct of Immovable property and rights to variable or 
fixed payments as consideration for the working of, or the right to work, 
mineral deposits, sources and olher natural resources; ships, boats and 
aircraft shall not be regarded as inunovable property. 

3. The provisions of paragraph 1 shall apply to Income derived from the 
direct use, letting, or use In any other form of Immovable property. 

4. The provlsloiu of paragraphs 1 and 3 shall also apply to the Income 
from Immovable property of an enterprise and to Income from Immovable 
property used for the performance of Independent personal services. 

Article 7 

Business Profits 

1. The profits of an enterprise of a Contracting State shall be taxable only 
In that State unless the enterprise carries on business In the other 
Contracting State through a permanent establishment situated therein. 
If the enterprise carries on business as aforesaid, the proflts of the 
enterprise may also be taxed In the other State but only so much of them 
as is attributable to that permanent establishment. 

2. Subject to the provisions of paragraph 3, where an enterprise of a 
Contracting State carries on business In the other Contracting State 
through a permanent establishment situated therein, there shall In each 
Contracting State be attributed to that permanent establishment the 
profits which It might be expected to make If It were a distinct and separate 
enterprise engaged In the same or similar activities under the same or 
similar conditions and dealing wholly Independently with the enterprise 
of tdilch it is a permanent establishment. 

3. In determining the profits of a permanent est^d>Ilsbment, there shall 
be allowed as deductions expenses which are Incurred for the purpose 
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of the permanent establishment. Including executive and general admin¬ 
istrative e3q>enBes so Incurred, whether in the State in which the permanent 
establishment Is situated or elsewhere. 

4. Insofar as it has been customary in a Contracting State to determine 
the profits to be attributed to a permanent establishment on the basis 
of an apportionment of the total profits of the enterprise to its various 
parts, nothing in pcuragraph 2 shall preclude that Contracting State from 
determining the profits to be taxed by such an apportionment as may be 
customary; the method of apportionment adopted shall, however, be such 
that the result shcdl be In accordance with the principles contained In 
this Article. 

5. No profits shall be attributed to a permanent establishment by reason 
of the mere purchase by that permanent establishment of goods or 
mercheuidlse for the enterprise. 

6. For the purposes of the preceding paragraphs, the profits to be attributed 
to the permanent establishment shall be determined by the same method 
year by year unless there is good and sufllclent reason to the contrary. 

ArUele 8 

Shipping and Air Transport 

1. Profits from the operation of ships and aircraft In International tralllc 
shall be taxable only In the Contracting State of which the enterprise is 
a resident. 

2. The term ‘profits* shall Include income derived by the enterprise from 
the rental of ships and aircraft operated In International trafnc. Such term 
shall also Include Income derived by the enterprise from the use, main¬ 
tenance or rental of containers operated In international traffic (including 
trailers, barges and related equipment for the transport of such containers) 
If such Income Is Incidental to the profits of the enterprise from the 
operation of ships and aircraft In International trainc. 

3. The provisions of paragraph 1 shall also apply to profits from the 
participation In a pool, a Joint business or an International operating 
agency. 

4. For the purposes of this Article, Interest on funds connected with the 
operation of ships or aircraft in international trafllc shall be regarded as 
Income or profits derived from the operation of such ships or aircraft and 
the provisions of Article 11 shall not apply In relation to such Interest. 

5. The term ‘operation of ships and aircraft’ shall mean business of 
transportation by ships or air of passengers, mall, livestock or goods carried 
on by the owners or lessees or charterers of ships and aircraft, including 
the sale of tickets for such transportation on behalf of other enterprises, 
the Incidental lease of ships and aircraft and any other activity directly 
cormected with such transportation. 
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AMoelated Bnterprltec 

1. Where 

(a) a enterprise of a Contracting State participates directly or Indirectly 
In the management, control or capital of an enterprise of the other 
Contracting State, or 

(b) the same persons participate directly or indirectly In the manage¬ 
ment, control or capital of an enterprise of a Contracting State 
and enterprise of the other Contracting State, 

and In either case conditions are made or imposed between the 
two enterprises In their commercial or financial relations which 
differ from those which would be made between Independent 
enterprises, then any profits which would, but for those conditions, 
have accrued to one of the enterprises, but, the reason of those 
conditions, have not so accrued, may be included In the profits 
of that enterprise and taxed accordingly. 

2. Where a Contracting State includes in the profits of an enterprise of 
that State and taxes accordingly proDts on which an enterprise of the other 
Contracting State has been charged to tax In that other State and the 
profits so Included are profits which would have accrued to the enterprise 
of the first-mentioned State if the conditions made between the two 
enterprises had been those which would have been made between inde¬ 
pendent enterprises, then that other State shall make an appropriate 
adjustment to the amount of the tax charged therein on those profits where 
that other State considers the adjustment justified. In determining such 
adjustment, due regard shall be had to the other provisions of this 
Convention and the competent authorities of the Contracting States shall 
if necessary consult each other. 

ArUcle 10 


Dividends 

1. Dividends paid by a company which Is a resident of a Contracting Stale 
to a resident of the other Contracting State may be taxed in tliat other 
State. 

2. However, such dividends may also be taxed in the Contracting Stale 
of which the company paying the dividends Is a resident and according 
to the laws of that State, but if the recipient is the beneficial owner of 
the dividends the tax so charged shall not exceed 10% of the gross amount 
of the dividends. 

This paragraph shall not affect the taxation of the company in respect 
of the profits out of which the dividends are paid. 

3. The term 'dividends’ as used in this Article means Income from shares. 
'Jouissance* shares or ‘Joulssance’ rights, mining shares, founders' shares 
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or other rights, not being debt-claims, participating In profits, as well as 
Income from other corporate rights which Is subjected to the same taxation 
treatment as income from shares by the laws of the State of which the 
company making the distribution Is a resident. 

4. The provisions of paragraphs 1 and 2 shall not apply If the beneflcial 
owner of the dividends, being a resident of a Contracting State, carries 
on business In the other Contracting State of which the company paying 
the dividends is a resident through a permanent establishment situated 
therein, or performs in that other State independent personal services from 
a fixed base situated therein, and the holding in respect of which the 
dividends are paid Is effectively connected with such permanent estab¬ 
lishment or flxed base. In such case the provisions of Article 7 or Article 
15, as the case may be, shall apply. 

5. Where a company which is a resident of a Contracting State derives 
profits or Income from the other Contracting State, that other State may 
not Impose any tax on the dividends paid by the company, except insofar 
as such dividends are paid to a resident of that other State or Insofar 
as the holdings In respect of which the dividends are paid Is effectively 
connected with a permanent establishment or a fixed base situated In that 
other State, nor subject the company's undistributed profits to a tax on 
the company's undistributed profits, even If the dividends paid or the 
undistributed profits consist wholly or partly of profits or Income arising 
In such other State. 

Article 11 
Interest 

1. Interest arising In a Contracting State and paid to a resident of the 
other Contracting State may be taxed In that State. 

2. However, such interest may also be taxed In the Contracting State In 
which it arises and according to the laws of that State, but If the recipient 
Is the beneficial owner of the Interest the tax so charged shall not exceed 
10 per cent of the gross amount of the Interest. 

3. Notwithstanding the provisions of paragraphs 1 and 2, interest arising 
in a Contracting State and paid to a resident of the other Contracting 
State shall be taxable only In that other State. If the Interest Is paid in 
respect of 

(a) a bond, debenture or other similar obligation of the Government 
of the first-mentioned Contracting State or a political subdivision 
or local authority thereof: or 

(b) aloanmade, refinanced, guaranteed or Insured, oracredltextended, 
refltumced, guaranteed or insured by 

(I) in the case of India, the Reserve Bank of India, 

(II) in the case of Israel, the Bank of Israel, or 
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(Ul) other Govemmental agencies or lending Institutions as oi^ 
be speciHed and agreed in an exchange of notes between the 
competent authorities of the Contracting Slates. 

4. The term ‘interest* as used in this Article means Income from debt- 
claims of every kind, whether or not secured mortgage and whether 
or not carrying a right to participate in the debtor's profits, and in 
particular. Income from government securities and income from bonds or 
debentures, including premiums cuid prizes attaching to such securities, 
bonds or debentures. Penalty charges for late payment shall not be 
regarded as Interest for the purpose of this Article. 

5. The provisions of paragraphs 1. 2. and 3 shall not apply if the beneficial 
owner of the interest, being a resident of a Contracting State, carries on 
business in the other Contracting State in which the Interest arises, 
through a permanent establishment situated therein, or performs in that 
other State Independent personal services Irom a fixed base situated 
therein, and the debt-claim in respect of which the Interest is paid is 
effectively connected with such permanent establishment or fixed base. 
In such case the provisions of Article 7 or Articles 15, as the case may 
be, shaU apply. 

6. Interest shall be deemed to arise In a Contracting State when the payer 
ts that State Itself, a political subdivision, a local authority or a resident 
of that State. Where, however, the person paying the interest, whether 
he is a resident of a Contracting State or not, has in a Contracting State 
a permanent establishment or a fixed base in connection with which the 
Indebtedness on which the interest is paid was incurred, and such Interest 
is borne by such permanent establishment or fixed base, then such Interest 
shall be deemed to arise in the Contracting State in which the permanent 
establishment or fixed base is situated. 

7. Where, by reason of a special relationship between the payer and the 
beneficial owner or between both of them and some other person, the 
amount of the interest, having regard to the debt-claim for which it is 
paid, exceeds the amount which would have been agreed upon by the payer 
and the beneficial owner in the absence of such relationship, the provisions 
of this Article shall apply only to the last-mentioned amount. In such case, 
the excess part of the payments shall remain taxable according to the 
law of each Contracting State, due regard being had to the other provisions 
of this Convention. 

Article la 

Royalties 

1. Royalties arising in a Contracting State and paid to a resident of the 
other Contracting State may be taxed in that other State. 

2. However, such royalties may also be taxed in the Contracting State 
in which they arise, and according to the laws of that State, but if the 
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recipient Is the beneficial owner of the royalties, the tax so charged shall 
not exceed 10% of the gross cunount of the royalties. 

3. The term 'royalties* as used in this Article means payments of cuiy kind 
received as a consideration for the use of, or the right to use, any copyright 
of literary, artistic or scientific work Including cinematograph films, any 
patent, trade mark, design or model, plan, secret formula or process, or 
for information concerning industrial, commercial or scientific experience. 

4. The provisions of paragraphs 1 arid 2 shall not apply if the beneficial 
owner of the royalties, being a resident of a Contracting State, carries on 
business in the other Contracting State in which the royalties arise, 
through a permanent establishment situated therein, or performs in that 
other State Independent personal services from a fixed base situated 
therein, and the right or property in respect of which the royalties are 
paid in effectively cohnected with such permanent establishment or fixed 
base. In such case the provisions of Article 7 or Article 15, as the case 
may be. shall apply. 

5. Royalties shsdl be deemed to arise In a Contracting State when the payer 
is that State Itself, a political subdivision, a local authority or a resident 
of that State. Where, however, the person paying the royalties, whether 
he is a resident of a Contracting State or not, has in a Contracting State 
a permanent establishment or a fixed base in connection with which the 
liability to pay the royalties was incurred, and such royalties are Ixune 
by such permanent establishment or fixed base, then such rpyalUes shall 
be deemed to arise In the State in which the permanent establishment 
or fixed base is situated. 

6. Where, by reason of a special relationship between the payer and the 
beneficial owner or between both of them and some other person, the 
amount of the royalties, having regard to the use, right or Information 
for which they are paid, exceeds the amount which would have been agreed 
upon by the payer and the beneficial owner in the absence of such 
relationship, the provisions of this Article shall apply only to the last- 
mentioned amount In such case, the excess part of the payments shall 
remeUn taxable according to the laws of each Contracting State, due regard 
being had to the other provisions of this Convention. 

Article 13 

Fees for Technical Berrices 

1. Fees for technical services arising in a Contracting State and paid to 
a resident of the other Contracting State may be taxed In that other State. 

2. However, such fees for technical services may also be taxed in the 
Contracting State In which they arise and according to the laws of that 
State, but if the recipient is the beneficial owner of the fees for technical 
services, the tax so charged shall not exceed 10 per cent of the gross amount 
of the fees for technical services. 
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3. The term 'fees for technical services* as used In this Article means 
payments of any kind received as a consideration for services of a managerial, 
technical or consultancy nature. Including the provision of services by 
technical or other personnel, but does not include payments for services 
mentioned In Article 16 of this Convention. 

4. The provisions of paragraphs 1 and 2 shall not apply if the beneflcial 
owner of the fees for technical services, being a resident of a Contracting 
State, carries on business In the other Contracting State in which the 
fees for technical services arise, through a permanent establishment 
situated therein, or performs in that other State Independent personal 
services from a fbced base situated therein, and the right, property or 
contract In respect of which the fees for technical services are paid Is 
effectively connected with such permanent establishment or fixed base. 
In such case, the provisions of Article 7, or Article 15, as the case may 
be. shall apply. 

5. Fees for technical services shall be deemed to arise in a Contracting 
State when the services are rendered in that State and the payer Is that 
State Itself, a political subdivision, a local authority or a resident of that 
State. Where, however, the person paying the fees for technical services, 
whether he Is a resident of a Contracting State or not. has In a Contracting 
State a permanent establishment or a Oxed base in connection with which 
the liability to pay the fees for technical services was Incurred, and such 
fees for technical services are borne by such permanent establishment 
or Axed base, then such fees for technical services shall be deemed to 
arise In the State in which the permanent establishment or Axed base 
is situated. 

6. Where, by reason of special relationship between the payer and the 
beneAcial owner or between both of them and some other person, the 
amount of fees for technical services paid exceeds the amount which would 
have been paid in the absence of such relationship, the provisions of this 
Article shall apply only to the last-mentioned amount. In such case, the 
excess part of the payments shall remain taxable according to the laws 
of each Contracting State, due regard being had to the other provisions 
of this Convention. 

7. The provisions if paragraphs 1 to 6 of this Article shall not apply to 
payments relating to services mentioned herelnbelow : 

(1) Services that are ancillary and subsidiary, and inextricably and 
essentlaUy linked, to a sale of property; 

(il) Services that are ancillary and subsidiary to the rental of ships, 
alrcraA, containers or other equipment used In coruiectlon with 
the operation of ships or aircraft In international traffic; 

(111) Teaching in or by an educational institution; 

(iv) Services for the personal use of the individual or individuals 
making the payments; or 

(v) Professional sefvices as deAned In Article 15. 
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Article 14 
Capital Oalna 

1. Gains derived by a resident of a Contracting State from the alienation 
of Immovable property referred to in Article 6 and situated in the other 
Contracting State may also be taxed In that other State. 

2. Gains from the alienation of movable property forming part of the 
business property of a permanent establishment which an enterprise of 
a Contracting State has in the other Contracting Slate or of movable 
property pertaining to a fixed base available to a resident of a Contracting 
Statein the other Contracting State for the purpose of performing Independent 
personal services, including such gains from the alienation of such a 
permanent establishment (alone or with the whole enterprise) or of such 
Qxed base, may also be taxed in that other Slate. 

3. Gains from the alienation of ships or aircraft operated in international 
traffic, or movable property pertaining to the operation of such ships or 
aircraft, shall be taxable only In the Contracting Stale of which the 
enterprise Is a resident. 

4. Gains from the alienation of shares or similar rights being shares In 
a company, the assets of which consist principally of immovable property 
situated In a Contracting Stale, may be taxed In that State. Gains from 
the alienation of an Interest In a partnership, trust or estate, the property 
of which consists principally of Immovable property situated In a Con¬ 
tracting State, may also be taxed in that State. 

5. Gains derived by a resident of a Contracting State from the sale, exchange 
or other disposition, directly or Indirectly, of shares other than those 
mentioned in paragraph 4, or similar rights In a company which Is a 
resident of the other Contracting State may also be taxed In that other 
State. 

6. Gains from the alienation of any property other than that referred to 
in paragraphs 1 through 5, shall be taxable only In the Contracting State 
of which the alienator Is a resident. 

Article 15 

Independent Personal Services 

1. Income derived by a resident of a Contracting State In respect of 
professional services or other activities of an independent character shall 
be taxable only In that State except in the following circumstances, when 
such Income may also be taxed In the other Contracting State : 

(a) If he has a Qxed base regularly available to him In the other 
Contracting State for the purpose of performing his activities: In 
that case, only so much of the income as Is attributable to that 
Qxed base may be taxed In that other State; or 

(b) If his stay in the other State Is for a period or periods exceeding 
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In the aggregate 183 days In any twelve-month period commencing 
or ending In the fiscal year concerned; In that case, only so mpch 
of the Income as Is derived from his activities performed In that 
other State may be taxed In that other State. 

2. The term 'professional services* Includes especially Independent sci¬ 
entific, literary, artistic, educational or teaching activities as well as the 
independent activities or physicians, surgeons, lawyers, engineers, archi¬ 
tects, dentists and accountants. 

Article le 

Dependent Personal Services 

1. Subject to the provisions of Articles 17. 19, 20 and 21, salaries, wages 
and other similar remuneration derived by a resident of a Contracting State 
in respect of an employment shall be taxable only in that State unless 
the employment is exercised in the other Contracting State. If the employment 
Is so exercised, such remuneration as Is derived therefrom may also be 
taxed In that other State. 

2. Notwithstanding the provisions of paragraph 1, remuneration derived 
by a resident of Contracting State in respect of an employment exercised 
in the other Contracting State shall be taxable only in the llrst-mentloned 
State if; 

(a) the recipient is present In the other State for a period or periods 
not exceeding in the aggregate 183 days in any twelve month period 
commencing or ending in the fiscal year concerned, and 

(b) the remuneration Is paid by, or on behalf of, an employer who is 
not a resident of the other State, and 

(c) the remuneration is not borne by a permanent establishment or 
a fixed base which the employer has in the other State. 

3. Notwithstanding the preceding provisions of this Article, remuneration 
derived in respect of an employment exercised aboard a ship or aircraft 
operated in international traffic may also be taxed in the Contracting State 
of which the enterprise is a resident. 

Article 17 

Directors’ Fees 

Directors* fees and other similar payments derived by a resident of a 
Contracting State in his capacity as a member of the board of directors 
of a company which is a resident of the other Contracting State may also 
be taxed In that other State. 

ArUcle 18 

Artistes and Sportspersons 

1. Notwithstanding the provisions of Articles 15 and 16, Income derived 
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by a resident of a Contracting State as an entertainer, such as a theater, 
motion picture, radio or television artiste, or musician, or as a sportsper- 
son. from his personal activities as such exercised in the other Contracting 
State, may be taxed in that other State, 

2. Where Income In respect of personal activities exercised by an entertainer 
or a sportsperson in his capacity as such accrues not to the entertainer 
or sportsman himself but to another person, that Income may, notwith¬ 
standing the provisions of Articles 7. ISand 16, be taxed In the Contracting 
State In which the activities of the entertainer or sportsperson are exercised. 

3. Notwithstanding the provisions of paragraph 1, income derived by an 
entertainer or a sportsperson who Is a resident of a Contracting State from 
his personal activities as such exercised In the other Contracting State, 
shall be taxable only In flrst-mentloned Contracting State, If the activities 
in the other Contracting State are supported wholly or substantially from 
the public funds or the flrst-mentloned Contracting State, including any 
of Its political subdivisions or local authorities. 

4. Notwithstanding the provisions of paragraph 2 and Articles 7, 15 and 
16. where Income in respect of personal activities exercised by an enter¬ 
tainer or a sportsperson In his capacity as such In a Contracting State 
accrues not to the entertainer or sportsperson himself but to another 
person, that Income shall be taxable only in the other Contracting State, 
if that other person is supported wholly or substantially from the public 
funds of that other State, Including any of its political subdivisions or 
local authorities. 

Article 19 
Pensions 

Subject to the provisions of paragraph 2 of Article 20, pensions and other 
similar remuneration paid to a resident of a Contracting State in consid¬ 
eration of past employment shall be taxable only in that State. 

Article 20 
Government Service 

1. (a) Remuneration, other than a pension, paid by a Contracting State 
or a political subdivision or a local authority thereof to an Individual in 
respect of services rendered to that State or subdivision or authority shall 
be taxable only In that State. 

(b) However, such remuneration shall be taxable only In the other 
Contracting State If the services are rendered in that State and the 
individual is a resident of that State who : 

(i) is a national of that State; or 

(11) did not become a resident of that State solely for the purpose 
nf rend^rinif the services. 
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2. (a) Any pension paid by, or out of funds created by, a Contracting State 
or a political subdivision or a local authority thereof to an Individual In 
respect of services rendered to that State or subdivision or authority shall 
be taxable only In that State. 

(b) However, such pension shall be taxable only In the other Contracting 
State If the Individual is a resident of, and a national of, that State. 

3. The provisions of Articles 16. 17 and 19 shall apply to remuneration 
and pensions In respect of services rendered In connection with a business 
carried on by a Contracting State or a political subdivision or a local 
authority thereof. 

Article 21 

Professors, Teachers and Students 

1. Remuneration received for education or sclentlDc research an Individual 
who Is or was Immediately before visiting a Contracting State a resident 
of the other Contracting State and who is present in the first-mentioned 
State for the purpose of scientific research or for teaching at an educational 
Institution shall be exempt from tax In the first-mentioned State. This 
exemption shall be granted for a period that shall not exceed two years 
from the dale on which the teacher or researcher first entered the first- 
mentioned Slate for the purpose of engaging Is scientific research or for 
teaching. This Article shall not apply to Income from research If such 
research Is undertaken not In the public Interest but primarily for the 
private benefit of a specific person or persons. 

2. (a) Payments which a student or business apprentice who Is or was 
Immediately before visiting a Contracting State a resident of the other 
Contracting State and who is present In the first-mentioned State solely 
for the purpose of his education or training receives for the purpose of 
his maintenance, education or training shall not be taxed in that State, 
provided that such payments arise from sources outside that State. 

(b) Payments which a student or business apprentice receives as remu¬ 
neration from employment In the first-mentioned State, In an amount not 
exceeding a sum equivalent to 3.000 U.S. dollars In the currency of the 
flrst-mentloned State during any Qscal year shall be exempt from tax in 
the first-mentioned State. 

The benefit of this paragraph shall extend only for such period of time 
as may be reasonable or customarily required to complete the education 
or training undertaken, but In no event shall any Individual have the 
benefits to this paragraph for more than three consecutive years from the 
date of this first arrival In the first-mentioned Contracting State. 

Article 22 
Other Income 

1. Items of Income of a resident of a Contracting State, wherever arising, 
not dealt with In a foregoing Articles of this Convention shall be taxable 
only in that State. 
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2. The provlalons of paragraph 1 shall not apply to Income, other than 
Income from Immovable property as defined in paragraph 2 of Article 6. 
if the recipient of such income, being a resident of a Contracting State, 
carries on business in the other Contracting State through a permanent 
establishment situated therein, or performs in that other State Independent 
personal services from a fixed base situated therein, and the right or 
property in respect of which the Income is paid is effectively connected 
With such permanent establishment or fixed base. In such case the 
provisions of Article 7 or Article 15, as the case may be, shall apply. 

3. Notwithstanding the provisions of paragraph 1. any winnings from 
lotteries, crossword puzzles, races Including horse races, card games and 
other games of any form or nature whatsoever may also be taxed in the 
Contracting State where they arise. 

Article 33 
Capital 

1. Capital represented by Immovable property referred to in Article 6, owned 
by a resident of a Contracting State and situated in the other Contracting 
State, may be taxed in that other State. 

2. Capital represented by movable property forming part of the business 
property of a permanent establishment which an enterprise of a Contract¬ 
ing State has in the other Contracting State or by movable property 
pertaining to a fixed base available to a resident of a Contracting State 
In the other Contracting State for the purpose of performing Independent 
personal services, may also be taxed In that other State. 

3. Capital represented by ships and aircraft operated in international 
traffic, and by movable property pertaining to the operation of such ships 
and aircraft, shall be taxable only in the Contracting State of which the 
enterprise is a resident. 

4. All other elements of capital of a resident of a Contracting State shall 
be taxable only in that State. 

Article 24 

Elimination of Double Taxation 

. Subject to the laws of Israel from time to time in force regarding the 
llowance as a credit ag 2 dnst Israeli tax of tax pedd in any country other 
tan Israel (which shall not affect the general provision contained in this 
aragraph), Indian tax paid in respect of income derived from or capital 
ivned in India shall be allowed as a credit against Israeli tax payable 
1 respect of that income or capital. The credit shall not, however, exceed 
lat portion of Israeli tax which the Income or capital from sources within 
rdla bears to the entire Income or capital, as the case may be, subject 
> Israeli tax. 

, Where a resident of India derives Income or owns capital which, in 
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4. The competent authorities of the Contracting States may communicate 
with each other directly for the purpose of reaching an agreement in the 
sense of the preceding paragraphs. When It seems advisable In order to 
reach agreement to have an oral exchange of opinions, such exchange may 
take place through a Commission consisting of representatives of the 
competent authorities of the Contracting States. 

Article 37 

Exchange of Information 

1. The competent authorities of the Contracting States shall exchange such 
information (Including documents), as is necessary for carrying out the 
provisions of this Convention or of the domestic laws of the Contracting 
States concerning taxes covered by the Convention insofar as the taxation 
thereunder is not contrary to the Convention In particular for the pre¬ 
vention of fraud or evasion of such taxes. The exchange of Information 
Is not restricted by Article 1. Any Information received by a Contracting 
Slate shall be treated as secret in the same manner as Information obtained 
under the domestic laws of that State and sh 2 dl be disclosed only to persons 
or authorities (Including courts and administrative bodies) Involved in the 
assessment or collection of, the enforcement or prosecution in respect of, 
or the determination of appeals In relation to, the taxes covered by the 
Convention. Such persons or authorities shall use the information only 
for such purposes. They may disclose the Information In public court 
proceedings or in Judicial decisions. 

2. In no case shall the provisions of paragraph 1 be construed so as to 
Impose on a Contracting State the obligation : 

(a) to carry out administrative measures at variance with the laws 
and administrative practice of that or of the other Contracting 
State; 

(b) to supply Information which is not obtainable under the laws or 
In the normal course of the administration of that or of the other 
Contracting State: 

(c) to supply Information which would disclose any trade, business, 
industrial, commercial or professional secret or trade process, or 
Information, the disclosure of which would be contrary to public 
policy (ordre public). 

Aztlele 38 

Diplomatic Agents and Consular OfDcers 

Nothing in this Convention shall affect the fiscal privileges of diplomatic 
agents or consular ofHcers under the general rules of International law 
or under the provisions of special agreements. 
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Article 29 
Entry Into Force 

1. Each Contracting State shall notify the other Contracting State In 
writing, through diplomatic channels, upon the completion of their respectlves 
legal procedures to bring this Convention into force. 

2. The Convention shall enter into force on the date of the latter of such 
notifications and Its provisions shall have effect : 

(a) In the Republic of India : 

(I) In respect of taxes withheld at source on dividends, interest, 
royalties and fees for technical services, as defined in Article 
10. 11. 12 and 13. respectively, for amounts paid or credited 
on or after the first day of the month next follo'.ving that in 
which the Convention enters Into force: 

(II) in respect of taxes on income, and taxes on capital, for fiscal 
beglruilng on or after the first day of April 1994; and 

(b) In the State of Israel : 

(I) in respect of taxes withheld at source on dividends, interest, 
royalties and fees for technical services, as defined in Articles 
10. 11. 12 and 13. respectively, for amounts paid or credited 
on or after the first day of the month next following that in 
which the Convention enters into force ; 

(it) In respect of taxes on Income, and taxes on capital, for taxable 
periods beginning on or after the first day of January 1994. 

Article 30 
Termination 

This Convention shall remain In force Indefinitely but either of the Contracting 
States may. on or before the thirtieth day of June In any calendar year 
beginning after the expiration of a period of live years from the date of 
the entry Into force of the Convention, give the other Contracting State 
through diplomatic channels, written notice of termination and. in such 
event, this Convention shall cease to have effect : 

(a) In the Republic of India ; 

(i) in respect of taxes withheld at source on dividends, interest, 
royalties and fees for technical services, as defined in Articles 
10. 11. 12 and 13. respectively, for amounts paid or credited 
on or after the first day of April next following the calendar 
year In which the notice of termination Is given; and 

(II) In respect of taxes on Income, and taxes on capital, for fiscal 
years beginning on or after the first day of April next following 
the calendar year In which the notice of termination Is 
given: and 
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(b) In the State of Israel : 

(1) In respect of taxes withheld at source -on dividends. Interest, 
royalties and fees for technical services, as deflned In Articles 
10, 11, 12 and 13, respectively, for amounts paid or credited 
on or after the flrst day of January next following the calendar 
year In which the notice of termination is given ; and 

(ii) in respect of taxes on income, and taxes on capital, for taxable 
periods beginning on or after the flrst day of January next 
following the calendar year in which the notice of termination 
is given. 

In witness whereof the undersigned, duly authorised hereto, have signed 
this Convention. 

Done at New Delhi on 29th January, 1996 In two original copies, each 
in the Hindi, Hebrew and English languages, all the texts being equally 
authentic. In the case of any divergence in interpretation, the English text 
shall prevail. 


For the Government of 
The Republic of India 
Sd/- 

Manmohan Singh 
Minister of Finance 


For the Government of 
The State of Israel 
Sd/- 

A. Shochat 
Minister of Finance 


Protocol 

At the signing today of the Convention between the Republic of India and 
the Stale of Israel for the Avoidance of Double Taxation and for the 
Prevention of Fiscal Evasion with respect to Taxes on Income and on 
Capital, the undersigned have agreed upon the following provisions, which 
shall form an integral part of the Convention. 

1. Nothing In the provisions of paragraph 3 of Article 7 shall be Interpreted 
as precluding a Contracting State from determining executive and 
administrative expenses of a head oiTlce incurred outside that Contracting 
State according to the provisions of internal laws as they exist at the time 
of the signing of this Convention. However, should future changes in the 
domestic law of a Contracting State further restrict the deduction of such 
expenses in any manner, then the two Contracting States shall consult 
each other for purposes of amending this paragraph. 

2. The competent authorities of the Contracting States shall Initiate the 
proper procedure to review the provisions of Articles 12 and 13 (Royalties 
and fees for technical services respectively) after a period of live years 
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from the date of entry Into force of this Convention. However, If under 
any convention or Agreement between India and any third State which 
enters Into force alter 1.1.1995, India limits Its taxation at source on 
Royalties or Fees for Technical Services or Interest or Dividends to a rate 
lower or a scope more restricted than the rate or scope provided for in 
this Convention, the same rate or scope as provided for in that Convention 
or Agreement on the said Items of Income shall also apply under this 
Convention with effect from the date on which the present Convention 
comes Into force or the relevant Indian Convention or Agreement, which¬ 
ever enters Into force later. 

3. In respect of paragraph 2 of Article 25. It Is understood that If India 
enters Into an Agreement or Convention for the avoidance of double 
taxation with a third State alter 1.1.1995, whereby the difference In the 
rates of tax between enterprises of a permanent establishment of a company 
of a country other than India and that of India Is removed or reduced, 
then, a corresponding reduction shall be effected In respect of rates of 
taxes on proOts according to the enterprises of a company which Is a 
resident of Israel. 

In witness whereof the undersigned, duly authorised hereto, have signed 
this Protocol. 

Done at New Delhi on 29th January, 1996 In two original copies, each 
In the Hindi, Hebrew and English languages, all the texts being equally 
authentic. In the case of any divergence In interpretation, the English text 
shall prevail. 


For the Government of 
The Republic of India 

Sd/- 

Manmohan Singh 
Minister of Finance 


For the Government of 
The State of Israel 

Sd/- 

A. Shochat 
Minister of Finance 


IFMo. S03ISI92-FID] 
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Notification / Schemea 
Monthly Income Plan/Scheme. 1995 (U) 

OFFER DOCUMENT 

Offer open from August 7, 1995, to August 28. J995 
The Monthly Income Plan, 1995 (II). has been formulated under section 
19(l)(8)(c) of the Unit Trust of India Act, 1963 (52 of 1963), In relation 
to the unit Scheme, the Monthly Income Scheme. 1995 (II), made under 
section 21 of the said Act by the Board of Trustees of the UTI. 

The Plan particulars have been prepared In accordance with the Securities 
and Exchange Board of India (Mutual Funds) Regulations, 1993, and the 
units offered for public subscription have not been approved or disapproved 
by the SEBI, nor has the SEBl certified on the accuracy or adequacy of 
the offer document. 

Plan objective. —^Thls Is an income oriented Plan. The Plan aims at meeting 
the needs of Investors by providing ellher regular Income on a monthly 
basis or cumulation of income over a period of five years. 

Highlights : 

* A five year Plan. 

Open to resident adult Individuals/mentally handicapped persons/mlnors/ 
HUFs/trusts/socletles/regd. co—operative socletles/bodles corporate In¬ 
cluding non-profit making companies (under section 25 of the Companies 
Act. 1956). 

* Tlic Trust proposes to pay minimum targeted dividend at 13.5 per cent, 
per annum for the first year by means of post-dated monthly warrants. 
Dividend for the subsequent years will be declared before the end of the 
preceding years and paid Monthly. 

* Post—dated monthly dividend warrants up to March, 1996, will be given 
In advance. 

* There is also an option to cumulate returns Instead of monthly dividend. 

* Repurchase allowed after 1st September, 1996, at NAV based repurchase 
price. 

* Scope for capital appreciation as a port of Investment will be in equities. 

* Tax benefits under section SOL and under sections 48 and 112 of the 
Income-tax Act, 1961, on dividends and capital gains from capital 
appreciation. 

Risk factors : 

* Investments in units of the Plan are subject to market risks and the 
NAV of the Plan may go up or down depending on market forces. 

* In the event of actual Income not being sulllclent to pay a minimum 
targeted return of 13.5 per cent, per annum In the first year members 
may suffer loss of unit capital to that extent. 
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* Perfonnance of the prevloua Schemes/Plans of the Trust not necessarily 
an Indication of future results. There can be no assurance that the objective 
of the Plan will be achieved. 

* Monthly Income Plan. 1905 (II). Is only the name of the Plan and does 
not In any manner Indicate the quality of the Plan. Investors are urged 
to study the terms of the offer carefully before they Invest In the Plan. 

Mafxagement perception of risk factors : 

The Trust had been In operation for over 30 years and has built up expertise 
In managing funds of around Rs. 61.000 crores from over 48 million 
Investors. 

Table below indicates performance of thirteen Monthly Income Plans of 
the Trust that have matured till date. 

__ l^ble _ 

Annual dividend Capital appreciation (%) 


SI. No. 

Plan 

paid 

on maturity 

Bonus 

(%) 

Monthly 

Assured 

Actual 

1. 

MIS—1 

12% P.A. 

— 

6 

— 

2. 

MIS—2 

12% P.A. 

— 

7 

— 

3. 

MIS—3 

12% P.A. 

_ 

8 

— 

4. 

MIS—4 

12% P.A. 

— 

8 

— 

5. 

MIS—5 

12% P.A 

— 

10 

— 

6. 

MIS-6 

12% P.A. 

2 

5.5 

1.5 

7. 

MIS—7 

12% P.A. 

2 

6 

1.5 

8. 

MIS—8 

12% P.A. 

2 

7 

1.5 

9. 

MIS—9 

12% P.A. 

2 

9 

1.75 

10. 

MIS—10 

12% P.A. 

2 

9 

2.00 

11. 

MIS—11 

12% P.A. 

2 

11 

2.25 

12. 

MIS—12 

12% P.A. 

2 

28 

2.25 

13. 

MIS—13 

12% P.A. 

2 

40 

3.00 

Constitution qf UTI. The Unit Trust of India was set up as a statutory body 


under the Unit Trust of India Act, 1963, with a view to encouraging saving 
and Investment and pm’Uclpation in the income, profits and gains accruing 
to the IVust from the acquisition, holding management and disposal of 
the securities. It started functioning with effect from 1st July, 1964. 

Management of UTI. The management of the affairs and business of the 
Trust are vested in the Board of lYustees with a full time chairman 
appointed by the Government of India. 
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Besides the Board, there Is a statutoiy executive committee comprising 
the chairman, the executive trustee and the two other Trustees nominated 
by the Industrial Development Bank of India. This committee is competent 
to deal with any matter within the competence of the Board. 

Board of Trustees 


1. 

Dr. S.A. Dave 

— 

Chairman, Unit Trust of India. 

2. 

Shii S.H. Khan 

— 

Chairman. Industrial Develop 
ment Bank of India. 

3. 

Dr. Arvlnd Vlrinanl 


Advisor, Policy Planning, Govt, of 
India, Deplt. of Economic 

Affairs, Ministry of Finance. 

4. 

Shrl N.S. Selchsarla 

— 

Managing Director, Gujarat 
Ambuja Cements Ltd. 

5. 

Shri P.R. Khanna 

— 

Chartered Accountant. 

6. 

Kum. I.T. Vaz 

— 

Executive Dlreclor, Reserve Bank 

of India 

7. 

Shrl J.S. Salunkhe 

— 

Chairman, Life Insurance Corop- 
ration of India. 

8. 

Shrl N. Vaghul 


Chairman, ICICI Ltd. 

9. 

Shrl J.V. Shetty 


Chairman and Managing Director, 
Canara Bank. 


Monthly Income Scheme, 

1995 (U) [MIS—95 (II)] 

I. Short title and commencement.—(1) This Scheme shall be called the 
Monthly Income Scheme, 1995 (11) (MIS—95 (II)]. 


(2) The Scheme shall be for a period of five years, l.e., from 1st September, 
1995, to 31 si August, 2000. 

(3) Units will be on sale from 7th August, 1995, to 28th August, 1995, 
for 22 days : 

Provided, however, that the Executive Committee of the Board of Trustees 
of the Unit Trust/Chairman may suspend the sale of units under the 
Scheme at any time In circumstances like war, disruption of trading In 
stock exchanges and other socio-economic factors after giving seven days' 
notice In newspapers or In such other manner as may be decided by the 
Unit Trust. 

n. Definitions. —In this Scheme and Plan made thereunder unless the 
context otherwise requires,— 

(a) ‘acceptance date* with reference to an application made by an 
applicant to the Trust for sale or repurchase of units by the Trust 
means the day on which the Trust, after being satisfied that suc^ 
application Is In order, accept the same: 
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(b) *the Act* means the Unit Trust of India Act, 1963 (52 of 
1963) ; 

(c) ‘alternate applicant* in case of minor means the parent other 
than the parent who has made the application on behalf of 
minor ; 

(d) ‘applicant* means a person who is eligible to participate in the 
Scheme and Plan made thereunder who is not a minor and shall 
Include the alternate applicant mentioned in the application form 
when units are sold for the benefit of a mentally handicapped 
person and makes an application under Clause III of the 
Plan; 

(e) ‘eligible institution* means an eligible trust as defined in the Unit 
Trust of India General Regulations, 1964 ; 

(1) ‘member* used as an expression under the Scheme and Plan made 

thereunder shall mean and include the applicant who has been 
allotted units under the Scheme: 

(g) ‘mentally handicapped person* means any individual who suffers 
from mental disability of such a nature which prevents him from 
carrying out normal activities of life and is so certified by any 
Registered Medical PracUUoner, 

(h) ‘number of units deemed to be in issue* means the aggregate 
of the number of units sold and remaining outstanding; 

(i) ‘person* shall Include an eligible institution as defined above ; 

(|) ‘recognised stock exchange* means a stock exchange, which Is 
for the time being recognised under the Securities Contracts 
(Regulation) Act, 1956 (42 of 1956) ; 

(k) ‘registrars* means a person whose services may be retained by 
the Trust to act as the Registrars under the Scheme from time 
to time ; 

(l) ‘regulations* means the Units Trust of India General Regulations, 
1964, made under section 43(1) of the Act ; 

(m) ‘SEBI* means the Securities and Exchange Board of India set 
up under the Securities and Exchange Board of India Act, 1692 
(15 of 1992): 

(n) ‘society* means a society established under the Societies Reg¬ 
istration Act of 1660, or any other society established under any 
State or Central law for the time being in fores; 

(o) ‘unit* means one undivided share of the face value of rupees ten 
in the unit capital; 

(p) ‘unit capital* means the aggregate of the face value of units sold 
under ^’'e Scheme and outstanding for the time being; 
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(q) "unit trust* or ‘Trust* means the Unit TVust of India established 

under section 3 of the Act : 

(r) all other expressions not defined herein but deOned in the Act/ 
Regulations shall have the respective meanings assigned to them 
by the Act/Regulations : 

(s) words Importing the singular shall Include the plural and all 
reference to masculine gender shall Include the feminine and vice 
versa. 

m. Valuation of assets pertaining to this Scheme.—(a) Listed secu¬ 
rities will be valued at closing prices on the Bombay stock exchange on 
the date of valuation. Those not listed on the Bombay stock exchange will 
be valued at closing prices on respective principal stock exchange. If the 
securities have not been traded for more than three months prior to the 
date of valuation, then the Trust may value the securities in the manner 
considered by it to be fair so as to reflect its true realisable value in 
accordance with method of valuation approved by the board. 

(b) Money market Instruments and other fixed income bearing instru¬ 
ments, including debentures, will be valued on the basis of current 
yields and maturity value of comparable Instruments or in the 
manner as may be considered to be fair by the Trust. 

(c) All other assets, not capable of being valued as aforesaid, shall 
be valued at their book value or in a manner as may be considered 
fair by the Trust. 

(d) Securities not listed shall be fair valued in accordance with the 
policy laid down by the board from time to time. Valuation of assets 
will be subject to regulations and guidelines that may be prescribed 
by the SEBl in due course. 

TV. Determination of net asset valne (NAV). The net asset value of the 
units Issued under the Scheme shall be calculated by determining the 
value of the Scheme's assets and subtracting the liabilities of the Scheme 
taking into consideration the accruals and provisions. The net asset value 
per unit shall be calculated by dividing the NAV of the Scheme by the 
total number of units issued and outstanding on that date. This NAV (on 
historic basis) shall be published at least In two dally newspapers initially 
once every three months during the flrst year. On completion of the lock- 
In-perlod, l.e., 31-08-96, the NAV shall be declared on(% every month 
commencing from 01-09-96, or at such intervals as may be approved by 
SEBI. The calculation of NAV will be subject to regulations and guidelines 
that may be prescribed by the SEBI In due course. 

V. Trusts not to bo admitted and reoogalsod for purpose of the Scheme 
and the Plan made thereunder.(l) The person who is registered as the 
member and in whose name a membership advice has been issued shall 
be the only person to be recognised by the Trust as the member and as 
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having any right, title or Interest in or to units; and the Trust may recognise 
such member as absolute owner thereof and shall not be bound by any 
notice to the contrary or to take any notice of the execution of any trust 
save as herein expressly provided or as by some court of competent 
Jurisdiction ordered, to recognise any trust or equity or other interest 
affecting the title to any units represented in the Scheme. 

(2) When an application is made by an individual for the benefit of another 
individual who is mentally handicapped and accepted by the Trust, the 
Trust shall not be deemed to be taking notice of any trust. The Trust shall 
deal for all purposes under the Scheme and the Plan made thereunder 
with the applicant or the person mentioned as alternate applicant in the 
application form in the event of the applicant's death. 

VI. Transfer of units. —Units Issued under the Scheme are not transferable 
pledgeable/assignable. 

VII. Investment objectives and policies. Investment objectives and 
policies of the Scheme are to primarily provide regular monthly Income 
to the subscriber and also to endeavour providing capital appreciation 
to the subscriber on maturity of the Scheme. 

Funds collected under the Scheme shall after providing for all initial 
preoperative and operational expenses generally be invested as follows 
considering the objectives of the Scheme ; 

(i) At least 80 per cent, of the funds will be Invested in fixed Income 
securities. 

(li) Up to 20 per cent, of the funds will be invested in equities, equity 
related instruments and money market instriunents. 

Notwithstanding the aforesaid, the proportion of Investment in money 
market instruments could be increased consistent with SEBI guidelines 
on the same. 

(ill) All debt instruments in which investments are made by the 
Scheme should have been rated as Investment grade by CRISIL/ 
CRA/CARE or any other credit rating agencies which may be 
recognised from time to Ume: Provided that if the debt instrument 
is not rated, the specific approval of the Board of Trustees of 
Trust shall be taken for investment. 

(iv) No term loans will advanced by this Scheme. 

(v) Investments by way of privately placed debentures, securitised 
debts and other unlisted debt instruments shall not exceed 40 
per cent, of the total assets of the Scheme. 

(vi) The Scheme shall not Invest more than 5 per cent, of its corpus 
in any one company's shares. 

(vll) Not more than 10 per cent, of the funds of all the Schemes of 
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the IVust taken together including thla Scheme shall be Invested 
In shares, debentures or other securities of a single company. 

(vill) Not more than 15 per cent, of the funds under all Schemes of 
the Trust Including this Scheme shall be Invested in the shares 
and debentures of any one Industry. 

Provided that provision shall not apply to a Scheme which has been floated 
for investments In one or more specified Industries and declaration to that 
effect has been made in the offer letter. 

(lx) Transfer of investments from this Scheme to another Scheme/ 
Plan of the Trust shall be done only if— 

(a) such transfers are done at the prevailing market price for quoted 
Instruments on spot basis. 

(b) the securities so transferred shall be In conformity with the 
Investment objective of the Scheme/Plan to which such transfer 
has been made. 

(c) Transfer of unlisted or unquoted Investments from the Plan to 
another Scheme/Plan of the Trust shall be done as per the 
policies laid down by the Board of Trustees of the Trust. 

(x) The Scheme shall not Invest In or lend to another Schemc/Plan 
of the Trust. 

(xJ) The Scheme shall not borrow funds to finance Its Investments. 

VIII. Development Reserve Fund (DRP) contribution.—0.10 per cent, 
of the weekly average net asset value shall be set aside as contribution 
towards the DRF of the Trust every year. DRF contribution will be part 
of recurring expenses. 

'I'lie Trust instituted this fund in the year 1983-84 as a common funa 
to enable the Trust to meet the expenditure in respect of research and 
development work in connection with the introduction of new Schemes, 
innovation of new systems and procedures at the conceptual stage and 
also various other producUonal and developmental work not related to 
or linked with any particular Scheme itself. Fund is also utilised for 
economic and capital market research, management and professional 
training, surveys and market research for the Trust. Marketing and corporate 
image building efforts that are not connected to any specific Scheme and 
human resource development efforts with long-term effects and which may 
relate to the Trust's future activities. 

IX. Staff welfare trust contribution. —0.10 per cent, of weekly average 
net asset value shall'be set aside every year as contribution to the staff 
welfare trust. The Trust has instituted the staH'welfare trust for the welfare 
of its employees which shall Include relief in distress, medical relief, health 
relief or for similar other purposes. 
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X. Publication of accounts —^The Trust shall as scon as may be alter the 
30th June, of each year cause to be published in such manner as the 
board may decide, accounts In the manner specified by the board showing 
the working of the Scheme and the Plan made thereunder during tlie period 
ending as of that date. The Trust shall furnish to the SEBl copies of duly 
audited annual accounts Including the balance sheet and the profit and 
loss account as also unaudited half yearly accounts and tlie quarterly 
statement of movements in NAV and a quarterly portfolio statement 
including changes from the previous periods. The Trust shall made such 
disclosures to the Investors as are essential to keep them Informed about 
any Information which may have an adverse bearing on their Investments. 
The Trust shall, on request In writing received from a member, furnish 
him a copy of the account and statement so published. 

XI. Additions and amendments to the Scheme and the Plan made 
thereunder. —Th^ Board may from time to time add to or otherwise amend 
this Scheme and the Plan made thereunder and any amendment /addition 
thereof will be notified In the Official Gazette. In case of any amendments 
prior approval of the SEBI shall be obtained. 

XU. Termination of the Scheme and Plan made thereimder. — (a) The 

Scheme shall stand finally terminated on 31-08-2000, the outstanding 
units ofthe members shall be repurchased andthe members shall be paid 
the value of their units at the repurchase price fixed for the final repurchase 
during the above period. 

Besides receiving the repurchase price determined, no further benefit of 
any kind either by way of increase In the repurchase value or by way of 
dividend for any subsequent period shall accrue. However, the Trust 
reserves with the prior approval of the SEBI the right to extend I he Scheme 
beyond five years. In such an event the member shall be given an option 
to either sell back the units to the Trust or to continue In the Scheme. 
The Trust could also give the Investor the option to convert the repurchase 
proceeds into any other Scheme launched or in operation at that time. 

(b) The Trust may wind up the Scheme and the Plan made thereunder 

under the following circumstances ; 

(I) on the expiry of five years of the Scheme, l.e., 31st August, 
2000. or on the expiry of such date beyond live years as 
may be decided by the Trust. 

(II) on the happening of any event which In the opinion of the 
Trust requires the Scheme and the Plan made thereunder 
to be wound up. or 

(ill) if 75 per cent, of the members pass a resolution that the 
Scheme be wound up : or 

(tv) if the SEBI so directs in the Interest of the members. 



asi taxahon-statutes ivol 134 

(c) Where the Scheme Is wound up In pursuance of sub-clause (b) 
above, the Trust shall give notice of the circumstances leading 
to the winding up of the Scheme to the SEBI and In two dally 
newspapers having circulation all over India and also In a vernacular 
newspaper circulating In Bombay at least a week before the 
termination Is effected. 

(d) On and from the date of advertisement of the termination, the 
Trust shall— 

(I) cease to cany on any business activities In respect of the 
Scheme. 

(II) cease to create and cancel units in the Scheme. 

(III) cease to Issue and redeem units in the Scheme. 

(e) The Board of Trustees shall call a meeting of the members to 
consider and pass necessary resolution by simple majority of 
the members present and voting at the meeting for authorising 
the trustee or any other person to take steps for winding up of 
the Scheme. 

(!) (1) The Board of Trustees shall dispose of the assets of the Scheme 
In the best Interest of the members of the Scheme. 

(11) The proceeds of sale made In pursuance of sub—clause (f)(1) 
above, shall. In the first instance be utilised towards discharge 
of such liabilities as are properly due under the Scheme and 
after making appropriate provision for making the expenses 
connected with such winding up, the balance shall be paid to 
a the members In proportion to their respective Interest in the 
assets of the Scheme as on the date when the decision for winding 
up was taken. 

(g) On the completion of the winding up. the Trust shall forward 
to the SEBI and the members a report on the winding up 
containing particulars such as circumstances leading to the 
winding up. the steps taken for disposal of assets of the Scheme 
before winding up, expenses of the Scheme for winding up, net 
assets available for distribution to the members and a certificate 
from the auditors of the Scheme. 

(h) Notwithstanding anything contained hereinabove, the applica¬ 
tion of the provisions of the SEBI (Mutual Funds) Regulations, 
1993, in respect of disclosure of half yearly reports and annual 
report shall continue. 

(1) Alter the receipt of the report referred to In clause xll(g) of the 
Scheme, if the SEBI is satlsQed that all measures for winding 
up of the Scheme have been completed, the Scheme shall cease 
to exist. 
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(J) 'Fhe Trust shall pay the repurchase value as early as possible 
after the membership advice along with the request letter for 
repurchase has been received by it and other procedural and 
operational formalities are compiled with. The membership advice, 
the request letter for repurchase and other forms. If any, shall 
be retained by the Trust for cancellation. 

Xni. Power to constme provisions. — If any doubt arises as to the inter¬ 
pretation of any of the provisions of the Scheme and the Plan made 
thereunder, only the Chairman, and If no one is appointed as Chairman 
then, the Executive Trustee shall have powers to construe the provisions 
of the Scheme and the Plan made thereunder. In so far such construction 
is not In any manner prejudicial or contrary to the basic structure of the 
Scheme and the Plan made thereunder and such decision shall be conclusive, 
binding and final. 

The provisions of the Scheme formulated hereunder and the provisions 
of the Plan as slated in the Scheme shall be read in conjunction to each 
other. 

XIV. Relaxation of provisions. — Only the Chairman, and If no one is 
appointed as Chairman then, the executive Trustee of the Trust may in 
order to mitigate hardship or for smooth and easy operation of the Scheme 
and the Plan made thereunder, relax any of the provisions of the Scheme 
and the Plan made thereunder In case of any member or class of members 
upon such terms as may be deemed expedient under Intimation to the 
SEBI any changes In the offer document shall be with prior approval of 
the SEBI. 

XV. Scheme and Plan made thereunder to be binding on members. 

— The terms of the Scheme and the Plan made thereunder Including any 
amendments, changes thereto from time to time shall be binding on each 
member and every other person claiming through him as If he had expressly 
agreed that they should be so binding notwithstanding anything contrary 
contained in the provisions of the Scheme and the Plan made thereunder. 

XVI. Benefits to the members. — All benefits accruing under the Scheme 
and the Plan made thereunder In respect of capital, reserves and surpluses, 
if any, at the time of the closure of the Scheme and the Plan made 
thereunder shall be available only to the members who hold the units for 
the full terms of the Scheme and Plan made thereunder till its closure. 

XVII. Deduction of tax at source. — As per the present taxation laws 
the Trust Is required under section ld4K to deduct income-tax at source 
at 15 per cent, from the income payable after 01-07-1995 to individual 
members under the Plan If such income exceeds Rs. 10,000 during the 
teanclal year. 

Similarly, tax will be deducted at source from the income payable to Hindu 
undivided families if such income exceeds Rs. 10,000 during the financial 
year. 
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No deduction of tax will be made for eligible Institutions which are covered 
under section 11 or 12 or 10(22) or 10(22A) or 10(23) or 10(23AA) or 10(23C) 
of the Income-tax Act, 1961, on the basis of a deduction In the format 
provided In the application form. 

Individuals, Hindu undivided families and eligible institutions other than 
above, desiring receipt of Income without deduction of tax at source should 
furnish to the Trust a declaration under section 197A In writing. In 
duplicate In the prescribed form and verified in the prescribed manner 
to the effect that the tax on hls/lta estimated total income of the previous 
year will be nil. 

No deduction of tax at source will be made where a declaration in the 
prescribed Form No. 15H is filed to the effect that Uix on estimated total 
Income of the Investor for the relevant year will be nil. 

The form prescribed for non deduction of tax at source should be submitted 
at least three months before the despatch of income distribution warrants. 

XVIIl. Tax concessions. — Taxation for Income and capital appreciation 
under the Plan will be subject to prevalent tax laws. As per the present 
taxation laws income from units under all Schemes of the Trust Including 
'MIP—95(11)' will enjoy deduction from Income up to an overt.ll limit of 
I^s. 13.000 under section SOL of the Income-tax Act, 1961. 

Any long term capital gains arising out of the Plan will be subject to 
treatment Indicated under sections 48 and 112 of the Income-tax Act, 1961. 

Value of Investment in units under the Plan Is exempted from wealth— 
tax. 

XIX. For eligible trusts. — Units are approved securities under section 
1 l(2)(b) of the Income-tax Act. 1961 Eligible trusts Investing In units will, 
therefore, qualify for tax exemption In respect of income and corpus under 
sections 11 and 13 of the Income—tax Act, 1961. 

XX. Sights of members. — (1) Members under the Plan have proportionate 
right In the beneficial ownership of the assets of and to the dividend 
declared by the Plan. 

(2) The members have a right to ask the trustees about any Information 
which may have an adverse beating on their Investments and the trustees 
shall be bound to disclose such information to the members. 

(3) The members are entitled to have the dividend warrants despatched 
to them within 42 days of the date of declaration of the dividend. 

(4) The members have the right to Inspect all documents listed under the 
heading 'Documents available for Inspection*. 

XXI. Custodians. — The Stock Holding Corporation of India situated at 
Mittal Court, B-Wlng. Nariman Point, Bombay400 021, have been functioning 
as custodian for all our Schemes and Plans as per the agreement entered 
Into with them on January 17, 1994. 
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Thecustodlana are required to take delivery of all properties belonging to 
Schemes/Funds/Plans of the Trust and hold them In custody accounts, 
separately from the assets of the custodians and their other clients. 

The custodians will make efforts to have the properties of the Schemes/ 
Funds/Plans registered in the name of the Trust and will deliver them 
only as per instructions from the Trust and on receipt of the consideration. 
The custodian shall be generally authorised to attend to all non-dlscre- 
tlonaiy and procedural details for discharge of normal custodial functions 
in connection with the sale, purchase, transfer and other dealings with 
the securities, other assets held by them as an agent except as may 
otherwise be directed by the Trust. Custodians shall provide all informa¬ 
tion. reports or any explanation sought by the Trust or the auditors of 
the Trust for the purpose of audit and for physical verification and 
reconciliation of securities belonging to the Schemes/Funds/Plans of the 
Trust. 

ZXn. General. —As per regulation 30, SEBI (Mutual Funds) Regulations, 
1993, all close ended Schemes of Mutual Fund are required to be listed. 
Considering the special nature and purpose of oiur Scheme we have made 
an application to SEBI to exempt the applicability of listing for MIP—95(11). 
In case our request is not acceded to, the Scheme will be listed on NSE 
and OTCEI and UH will issue units certificates In marketable lots which 
will be transferable. The repurchase facility however, will continue to be 
provided to the investors after one year, irrespective of whether the Scheme 
is listed or not 

Monthly Income Plan, 1995 (II), (MIP—95 (II)) 

Monthly Income Plan. 1995 (II), (MIP—^95 (II)) formulated under the Monthly 
Income Scheme, 1995 (II) (MIP—95 (II)) are given herebelow. 

I. Definitions. —The words not defined in the Plan and defined in Scheme 
and the Act/Regulations shall have the respective meanings assigned to 
them in the Scheme/Act/Regulations. 

II. Face value of each unit. — The face value of each unit issued under 
the Scheme shall be ten ru{>ees. 

III. Application for units. — (1) Application for units may be made by 
residents only, viz :— 

(a) individuals either singly or with another individual on |oint/elther 

of survivor basis; %’ 

(b) a parent, step-parent or other lawful guardian on behalf of a 
resident minor. An application cannot be made by an adult and 
a minor Jointly; 

(c) an eligible institution as defined under the Scheme including 
private trust being irrevocable trust and created by an instrument 
in writing; 
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(d) an Individual Tor the benefit of another Individual who Is a mentally 
handicapped person; 

(e) a society as defined under the Scheme: 

(0 other bodies corporate Including non-profit making companies 
formed under section 25 of the Companies Act, 1956, but excluding 
banks and other companies registered under the Companies Act, 
1956; 

(h) Hindu undivided lamily. 

(2) Application shall be made in such form as may be approved by the 
Chairman/Executive Trustee of the Trust. 

rV. Minimum amount of investment. — Application shall be made for 
a minimum of 200 units and thereafter in multiples of 100 units under 
both the options—Monthly and cumulative. There will be no maximum 
limit. 

An applicant should submit only one application for the total number of 
units required. Two or more applications in single or Joint names will be 
deemed to be multiple applications if sole or first applicant is the same. 
The Trust reserves the right to reject in its absolute discretion all or any 
such multiple applications. 

In case of investment of Rs. 50.000 and above, the investor is advised 
to furnish Income-tax/P.A.N./G.I.P. number and income-tax circle address 
if he/she is having so. 

The Trust shall by account payee cheque/refund order refund not later 
than six weeks from the date of closure of the sale of units the entire 
amount collected under the Scheme, If sixty per cent, of the said targeted 
amount is not subscribed. 

In the event of failure to refund the amounts within the period stipulated 
above, the Trust shall be liable to pay Interest to the applicants at a rate 
of 15 per cent, per annum on the expiry of six weeks fro the date of closure 
of the sale of units. 


VI. Limitation on expenses. — Initial Issued expenses may not exceed 
six per cent, of the funds raised under Scheme. Initial issue expenses of 
the Scheme is estimated to be as under : 


Expenses 

Per cent. 

Printing and postage 

1.50 

Publicity and marketing 

1.50 

Commission to agents 

1.25 

Administrative expenses 

0.50 

Registrars charges 

0.50 

Miscellaneous 

0.75 

Total 

6,00 
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Thus for every rupee Invested by an Investor not less than 94 palse will 
be invested in the Scheme. 

In addition to the Initial issue expenses the following expenses wili be 
charged to the Scheme on a recurring basis which shall not exceed 3 per 
cent, of the average weekly net asset, value during any accounting year. 
Estimated recurring expenses are as under : 


Expenses 

Per cent. 

Administrative expenses 

1.00 

Custodial fees 

0.50 

Development reserve fund 

0.10 

Stair Welfare Trust 

1.10 

Accounting fees 

0.20 

Registrars fees 

0.50 

Other expenses 

0.60 

Total 

3.00 


The above expenses are estimates and are subject to change inter se as 
per actual expenses incurred. However, the total expenses would be within 
the limit of 6 per cent, of the funds collected for initial issue expenses 
and 3 per cent, of the weekly average net asset value during any accounting 
year for recurring expenses, in accordance with SEBI (Mutual Funds) 
Regulations, 1993, further administrative expenses, contribution to 
Development Reserve Funds and contribution to Staff Welfare Trust will 
not exceed 1.25 per cent, of the weekly average NAV of the Plan during 
the accounting year. 

VII. Mode of payment. — (1) (1) The payment for the units applied for 
by an applicant shall be made by him along with the application in cash, 
cheque or draft. 

Where applications are submitted at UTI branch ofllces. cheques or drafts 
should be drawn on branches of banks within the city where the branch 
ofQce at which the application is tendered is situated ; 

Provided however that the applicant who wishes to apply for units from 
a place other than where the Trust has its branch ofnce/collecUon centre/ 
franchise office may do so by sending the application to the branch office 
of the Trust along with the bank draft for number of units applied after 
deducting therefrom charges payable for bank draft. 

(11) If the payment is made by cheque, the acceptance date will, subject 
to such cheque being realised, be the date on which the cheque 
is received by the branch oRlce or the Trust or authorised collection 
centre. 

If payment is made by draft, the acceptance date will, subject to such 
draft being realised, be the date of Issue of such draft provided, the 
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application Is received by the branch offlce of the Trust or authorised 
collection centre within such time as may be deemed reasonable by the 
Trust. If the amount tendered by way of payment for the units applied 
for is not sufndent to cover the amount payable for the units applied for. 
the applicant shall be issued such lower number of units as could be Issued 
under the Scheme, the balance due to him shall be refunded at his cost 
in such manner as the Trust may deem flt. 

(2) (a) Right of the Trust to accept or reject application. — The Trust shall 
have the right at its sole discretion to accept and/or reject application 
for issue of units under Ihe Scheme and the Plan made thereunder. Any 
decision of the Trust about the eligibility or otherwise of a person to make 
an application under the Scheme and the Plan made thereunder shall be 
final. 

(b) Incomplete application liable for rejection. —Jn case the application 
is found to be Incomplete, the same will be liable for rejection and 
refund of such application money will be made by the Trust as 
soon as possible without incurring any liability whatsoever for 
Interest or other sum. 

Refund will be made after compliance of requisite operational and pro¬ 
cedural formalities. 

(3) Applicant bound to comply with requirements under the Scheme and the 
Plan made thereunder before being Issued units. — Persons applying for 
units under the Scheme and the Plan made thereunder shall be bound 
to satisfy the Trust about their eligibility to make an application and comply 
with all requirements of the Trust such as Trust deed, resolution by the 
managing hotly to buy units in case of application from Trusts, birth 
certificate In case of application on behalf of minor, certlDcate from the 
medical practitioner if application is for the benefit of mentally handi¬ 
capped, etc., depending on the category of the Investors. The compliance 
or otherwise to the satisfaction of the Trust with such requirements shall 
be at the sole discretion of the Trust. 

A person who holds units under a false declaration shall be liable to have 
the membership cancelled and the name deleted from the register of 
members. 

The Trust shall have the right in such an event to repurchase the units 
at par after deduction of 25 per cent, as penalty or at such price as may 
be decided by the Trust, and recover the Income Distribution wrongly paid 
from out of the repurchase proceeds and return the balance. 

The amount shall not carry any interest Irrespective of the period it takes 
the Trust to effect the repurchase and to remit the repurchase proceeds 
to the applicant. 

Vin. Sale of units. — The sale price of units during the period of offer 
shall be at par. 
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The contract for sale of units by the Trust shall be deemed to have been 
concluded on the acceptance date. On such conclusion of the contract 
for sale, the Trust shall as soon thereafter as possible. Issue to the applicant 
membership advice evidencing that he has been admitted as a member 
In the Scheme and the Plan made thereunder. A membership advice Issued 
by the Trust to the eligible Institution or body corporate shall be made 
out In the name of the eligible Instltution/body corporate. The Trust shall 
not Incur any liability for loss, damage, misdelivery or non-delivery of the 
membeishlp advice so sent. 

The Trust shall endeavour to send the membership advice not later than 
10 weeks from the date of closure of sale of units under the Plan. 

IX. Repurchase of units. — (1) There shall be a one year lock-in-period, 
l.e., up to 31st August, 1996. There shall be no repurchase during the 
first year of the Scheme and Plan made thereunder. The repurchase price 
based on the NAV of units (on historic basis) and shall be declared initially 
once every tliree months during the first year (for settlement of claims 
cases). On completion of lock-n-period, i.e., 31st August, 1996, the NAV 
based repurchase price shall be declared once every month commencing 
from 1st. September, 1996. 

(2) Monthly income option. — The Trust will offer to repurchase the units 
from the second year of the Scheme and the Plan made thereunder. 
Repurchase price will be based on historic NAV. While calculating the 
repurchase price the Trust shall be at liberty to deduct administrative 
cost and other charges not exceeding 5 per cent, of the NAV per unit. 
Repurchase will be effected on receipt of the membership advice along 
with a request letter on plain paper duly signed by all the holders and 
duly witnessed by another person giving his name, occupation and address. 
All the units Indicated In the advice should be tendered for repurchase. 

No partial repurchase of units shall be permitted. 

The member while making In application for repurchase shall be bound 
to surrender all the unpaid Income Distribution Warrants remaining 
outstanding up to and Inclusive of the month of repurchase to the Trust. 

The Trust shall not on accepting the membership advice along with the 
request letter for repurchase be bound to pay any Income Distribution 
on the units for the month of acceptance or future months nor shall any 
Interest be payable on the repurchase proceeds. 

All the documents and the unpaid Income Distribution Warrants If any, 
received shall be retained by the Ttust for cancellation. 

(3) Notwithstanding anything contained In the foregoing sub-clauses, the 
TYust shall be at liberty while repurchasing the units, in the event of failure 
of the member to surrender the Income Distribution Warrants which are 
then outstanding to deduct from the repurchase proceeds such amount 
representing the amount of the Income Distribution Warrant payable In 
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future as have not been surrendered and pay the balance to the member. 
On acceptance of the membership advice and the request letter for repurchase 
by the Trust, the members* right to receive future Income Distribution 
Including the Income Distribution for the month of acceptance will cease 
and the Trust shall have a claim on the amount/s represented by such 
outstanding Income Distribution. 

(4) A member to be entitled to a full year's Income Distribution paid out 
on a monthly basis should have held the units for a full year. A member 
who holds units for a part of the year shall be entitled to receive pro¬ 
portionate Income Distribution for the period of holding which shall always 
be full English calendar months of holding, part of a month of whatever 
length being always ignored. 

(5) In the event of the death of the member and on surrender to the Trust 
by the legal representative or nominee of the membership advice, the 
request letter for repurchase and the unpaid Income Distribution Warrants 
outstanding to the deceased member, the Trust shall on compliance with 
the requirements laid down in connection with the recognition of claim, 
repurchase the units in the manner prescribed in sub-clauses (2) and (3) 
hereinabove in accordance with such rules and guidelines as may be 
formulated by the Trust and paj' the outstanding proportionate monthly 
Income distribution up to the date of the settlement of the claim. 

(6) Payment for units repurchased by the Trust after the deductions, if 
any, shall be made as early as possible after the acceptance date in such 
manner as the applicant may indicate in the application. No interest shall 
on any account, be payable on the amount due to the applicant and the 
cost of remittance (including postage) or of realisation of cheque or draft 
sent by the Trust shall be borne by the applicant. 

(7) Cumulative option. — The Trust shall in case of units issued under 
cumulative option offer to repurchase the units from the second year of 
the Scheme and Plan made thereunder. Repurchase price will be based 
on historic NAV. While calculating the repurchase price the Tr ust shall 
be at liberty to deduct administrative cost and other charges not exceeding 
5 per cent, of the NAV per unit. 

No partial repurchase will be permitted. 

(8) The repurchase units will not be reissued. 

(9) The basis of computation of repurchase price shall be subject to 
regulations, guidelines that may be prescribed by SEBl in due course. 

X. Restrictions on repurchase of units. — Notwithstanding anything 
contained in any provision of the Scheme and the Plan made thereunder, 
the Trust shall not be under any obligation to repurchase units : 

(1) on such days as are not working days ; and 

(li) during the period (as noUfled by the Trust) when the register of 
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members Is closed In connection with the annual closing of the 
books and account. 

Explanation. — For the purpose of this Scheme and the Plan made 
thereunder the term ‘working day' shall mean a day which has not been 
either. 

(I) notlOed under the Negotiable Instruments Act, 1861, to be a public 
holiday In the State of Maharashtra, or such other States where 
the Trust has Its offices ; or 

(II) notified by the Trust In the Gazette of India as a day on which 
the oUlce of the Trust will be closed. 

XI. Publication of repurchase price. —The Trust shall as early as possible 
after determining the repurchase price publish it in leading dally news¬ 
papers. 

XII. Membership adeice. — No Unit/membership certificate shall be 
issued to a member In respect of his units Issued under the Scheme and 
Plan made thereunder. They will, however, be given a membership advice 
evidencing admission as a member In the Scheme and the Plan made 
thereunder. 

Xni. Manner of preparation of membership advice. — The membership 
advice shall be In such form as may be decided by the Chalrman/execuUve 
trustee of the Trust. 

XrV. Exchange of membership advice and procedure when advice is 
mutilated, defaced, lost, etc. — For the purpose aforesaid the member 
under the Scheme and the Plan made thereunder shall follow such rules/ 
guidelines/procedures and execute such documents as would be formu- 
laled/requlred by the Trust from time to time. 

XV. Register of members. — The following provisions shall have effect 
with regard to the registration of members — 

(1) A register of the members shall be kept by the Trust and there shall 
be entered In the'reglster. Inter alia : 

(a) the names and addresses of the members : 

(b) the number of the membership advice and the number of units 
held by every such person ; and 

(c) the date on which such person became the holder of the units 
standing In his name. 

(2) Any change of name or address on the part of any member shall be 
notified to the Trust, which, on being satisfied of such change and on 
compliance with such formalities as It may require, shall alter the register 
accordingly. Any change pursuant to the death of an applicant who had 
applied for units for the benefit of another individual who is a mentally 
handicapped person shall be entered In the register accordingly. 
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(3) Except when the registers are closed In accordance with the provisions 
In that behalf hereinafter contained the register shall during business 
hotus (subject to such reasonable restrictions as the Trust may Impose 
but so that not less than two hours on each business day shall be allowed 
for inspection) be open to inspection by any member without charge. 

(4) The register will be closed at such times and for such periods as the 
Trust may from time to time determine provided that It shall not be closed 
for more than 45 days In any one year. The Trust shall give notice of such 
closure by advertisement in newspapers or other media. 

(5) No notice of any trust Implied or constructive shall be entered on the 
register in respect of any unit. 

XVI. AppUeatlon by and registration of eligible Institutions, minors, 
an applicant for the benefit of a mentally handicapped person, 
etc. — (1) Eligible Institutions, body corporate, and societies (Including 
co-operative societies) may be registered as members. 

(2) An adult, being a parent, step-parent or other lawful guardian of a 
minor may hold units and deal with them In accordance with and to the 
extent provided in sub-section (2A) of secUon 21 of the Act. Such adult 
If so required shall furnish to the Trust, In such manner as maybe specified, 
proof of the age of the minor and the capacity to hold and deal with units 
on behalf of the minor. The Trust shall be entitled to act on the statements 
made by such adult In the application form without any further proof. 

(3) Where an application Is made by an Individual for the benefit of another 
Individual who is mentally handicapped person, the Trust shall act on 
the statements and the certlOcates furnished and in doing so the Trust 
shall be deemed to be acting In good faith. The Trust shall be entitled 
to deal only with the applicant and in the event of his death, the alternate 
applicant for all practical purpose and any payment in respect of the units 
by the Trust to the said applicant or the alternate applicant shall be a 
good discharge to the Trust. 

(4) Eligible Institutions, bodies corporate or societies shall whenever 
required submit to the TTust all the relevant documents showing the 
applicant's competence to invest in units, such as memorandum and 
articles of association, bye-laws, etc., an authorised copy of the resolution 
by the managing body, etc., authorising Investment In units and a copy 
of the requisite power of attorney. 

XVII. Receipt by member to discharge Trust. — The receipt of the 
member for any moneys paid to him in respect of the units represented 
by the Scheme and the Plan made thereunder shall be a good discharge 
to the Trust. 

XVin. Nomlriatlon by members. — (1) Members may exercise the right 
to make or cancel a nomination to the extent provided in the regulations. 

(2) Members being parent or lawful guardian on behalf of a minor and 
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an eligible Institution, societies, bodies corporate, Hindu undivided family 
and an applicant who has applied for units for the benefit of a mentally 
handicapped person shall have no right to make any nomination. 

Non-resident Indians can be nominated as per the guidelines Issued by 
the Reserve Bank of India from time to time. 

ZIZ. Death of a member. — (1) In case of death of either of the Joint 
members of units, the survivor shall be the only person recognised by 
the Trust as having title to or Interest In the units represented by the 
Scheme and Plan made thereunder : Provided that nothing herein con¬ 
tained shall affect any Hght which may other person may have as against 
such survivor In respect of the said units. 

(2) In the event of death of a single member, the nominee shall be the 
person recognised by the Trust as the person entitled to the amount payable 
by the Trust In respect of units. 

(3) In the absence of a valid nomination by a single member, the executor 
or administrators of the deceased member or a holder of succession 
certificate Issued under Part X of the Indian Succession Act, 1925 (39 
of 1925), shall be the only persons who may be recognised by the Trust 
as having any title to the units. 

(4) Any person becoming entitled to the units consequent upon the death 
of a member(s) may, upon producing such evidence as to his title as the 
Trust shall consider sufficient, be paid the repurchase value of all units 
to the credit of the deceased after all the formalities in connection with 
the claim have been complied with by the claimant. 

(5) In the event the nominee Is a person eligible to hold units then at 
the desire of the said nominee, the nominee may Instead of receiving the 
repurchase value of all units to the credit of the deceased shall be permitted 
to hold the units as a member and continue to remain registered as a 
member and shall be Issued a membership advice In his name Indicating 
units so desired to be held subject to the conditions regarding minimum 
holdings. 

(6) In the event of the death of the applicant who has applied for units 
for the benefit of a mentally handicapped person, the Trust shall deal with 
the alternate applicant as If he were the applicant. Further, In the event 
of the death of the applicant of the alternate applicant, as the case may 
be, the existing applicant shall appoint another Individual as his alternate 
applicant. 

(7) In the event of death of a single member during the lock In period 
the Trust shall settle the claim after compliance with necessary formalities 
and pay the legal helr/nomlnee the repurchase value as detailed In the 
relevant clause(s) or arrived at by any other method as may be decided 
by the Trust. 
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XX. Income distribution. — (1) Hie member shall have the right to exercise 
an option to participate In the monthly Income option or the cumulative 
option. This shall be done at the time of Investment In the Scheme and 
the option once exercised will be final. In the absence of any specific option 
being exercised by the applicant It shall be treated as monthly Income 
option. 

Monthly income option. — Not less than 90 per cent, of the profits earned 
during the year In respect of the Scheme and Plan made thereunder shall 
be distributed to the members by way of dividend. 

Before declaring dividend In the Plan, the Trust shall provide for depre¬ 
ciation on Investments and also make a provision for bad and doubtful 
debts, to the satisfaction of Its auditors and shall disclose the method 
of depreciation In the notes to the accounts. The Trust proposes to pay 
minimum targeted dividend at 13.5 per cent, per annum for the first year 
by means of post-dated monthly warrants. 

Based on the investment objectives and policies of the Plan as also 
prevailing and likely yields from the Instruments in which funds of the 
Scheme will be Invested, the Scheme would be able to generate sufliclent 
returns to pay minimum targeted dividend at 13.5 per cent, per annum 
payable monthly in the first year for the investors. This minimum targeted 
return has been arrived at keeping In view the rates prevailing for fixed 
Income investments in which bulk of the investments under the Plan are 
to be made, vlx : ' 

Government securities — 14% 

Corporate debentures — 16 — 16.5% 

Rate of dividend for each subsequent year shall be decided on the basis 
of the Income of the Scheme and relevant factors and shall be declared 
before the end of the previous year and paid monthly. The Trust shall 
endeavour to despatch the Income distribution warrants within 42 days 
from Uie date of declaration of the rate of dividend. 

(2) The Income distribution for each month shall be made payable at the 
beginning of the following month and will be paid by the Trust under such 
prepayment arrangements by means of Income distribution warrants or 
any Instrument encashable at par at the branches of such bank as the 
Trust may specify. Such of those units which have been sold under an 
application accepted by the Trust on or before the 15th day of a ihonth 
shall be eligible for income distribution for the whole month and the units 
sold after the 15th day of the month shall be eligible for income distribution 
for that half month. . 

The entitlement of dividend will be as follows : 

07-08-1995 to 15-08-1995 Full month's dividend 
16-08-1995 to 28-08-1995 Half month's dividend 
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Statute* 

(3) The Income distribution for the period ending December 31st 1995, 
will be sent by the Income distribution warrant dated 1st October, 1995, 
and shall be forward to the member along with the three post dated Income 
distribution warrants up to March 31. 1996. 

The warrants for the period April, 1996, to August, 1996, will be sent 
separately in April, 1996, after taking into account any changes In tax 
laws. 

The Trust, however, reserves the right to forward post-dated income 
distribution warrants for such of the members as may be applicable In 
such manner and for such periods as the Trust may determine. 

(4) Subject to the provisions of sub-clause (3), the warrants for payment 
of Income distribution on a monthly basis will be sent to the member in 
advance. 

The warrants will be so dated that the member shall encash each one 
of the warrants on becoming mature for payment. Every warrant shall 
have validity for three months. 

The Trust shall not be bound to pay interest In the event of any of the 
v/arrants not reaching the members before the expiry of the validity period 
or in the event of their becoming stale. 

(5) In the event of a repurchase which shall always be in full, the member 
upon non-surrender of unpaid warrants shall be entitled to encash these 
warrants which are due for the subsequent months and remaining in the 
custody of the members on the dates of maturity and the amount rep¬ 
resented by such income distribution warrants, shall, be deducted from 
the repurchase proceeds. 

(6) In the event of the death of the member if the nominee is eligible to 
hold units and desires to continue to hold the units, then the nominee 
shall be bound to return all the unencashed warrants for the future months 
for necessary rectification. However, such a nominee desiring to continue 
to hold the units shall not be entitled to any interest or any compensation 
during the period it takes the Ttust to rectify the warrants already Issued 
in favour of the deceased member to those in favour of the newly admitted 
members, 

(7) In the event of death of an applicant where the application is made 
by an individual for the benefit of another individual who is a mentally 
handicapped person, the alternate applicant shall be bound to return all 
the unencashed Income distribution warrants for future months for necessary 
rectification. However, such alternate applicant shall not be entitled to 
any interest or any compensation during the period it takes the Trust to 
rectify the warrants already issued in favour of the deceased applicant 
to those in favour of the newly admitted applicant. 

(8) Notwithstanding anything contained in the foregoing sub-clause, the 
TVust reserves its right to make the income distribution on a quarterly. 
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half yearly or annual basis as the case may be, should be reasons of 
expediency, cost. Interest of members and other circumstances make it 
necesseuy for the IVust to do so. In such an event the TVust shall notify 
the members by a publication in at least two leading English language 
daily newspapers. No member shall have a right to claim income distri¬ 
bution on monthly basis aAer the Trust makes a notlllcatlon as above. 

Cummvlatlve option.—In case an applicant opts for the cumulative option, 
one consolidated Income distribution warrant dated 01-10-1995 will be 
issued for the period up to August 31,1995. There wUl be no further Income 
distribution under this option till termination of the Scheme and the Plan 
made thereunder. The income earned will be ploughed back and will be 
reflected in the net asset value. 

As a matter of precauUon against possible fraudulent encashment of 
Income distribution warrants due to loss/mlsplacement, applicants are 
requested to give the full particulars of their bank account (l.e., nature 
of account and account number, name of bank), at the appropriate space 
in the application form as well as on the acknowledgement receipt portion 
for record. Income distribution warrants will then be made out in favour 
of the bank for crediting their account so specined and sent to them. 
Members may deposit the income distribution warrants in the said bank 
for credit of their account. In case the complete bank particulars are not 
given, income distribution warrants will be issued in the name of the 
member. 


Monthly Income Plan/Scheme, 1995 (III) 

Notification No. UT/DBDM/431-B/SPD'71J/05-0e —dated 30th 
November, 1995. 

Offer document of the Monthly Income Plan, 1995 (111),made under section 
21 of the Unit IVust of India Act. 1963 (52 of 1963), approved by the 
Executive Committee in its meeting held on 16th October, 1995. is published 
herebelow :- 

OFFER DOCUMENT 

OFFER OPEN FROM NOVEMBER 13, 1995 TO DECEMBER 22. 1995. 

The Monthly Income Plan. 1995 (III), has been formulated under section 
19(l)(8)(c) of the Unit Trust of India Act, 1963 (52 of 1963), in relaUon 
to the unit Scheme, the Monthfy Income Scheme, 1995 (III) made under 
section 21 of the said Act by the Board of Trustees of the Unit trust of 
India'. 

The Plan particulars, have been prepared in accordance with the Secu¬ 
rities and Exchange Board of India (Mutual Fund) Regulations, 1993. and 
the units offered for public subscription have not been approved or 
disapproved tfy the SEBl. nor has the SRBI certified on the accuracy or 
adequacy of the -ofler document 
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Plant^eclive. —This 1b an Income Oriented Plan. The Plan alms at meeting 
the needs of Investors providing either regular income on a monthly 
basis or cumulation of Income over a period of five years. 

BtghUghtm : 

•A live year Plan 

*Open to resident and non-resident adult Individuals/mentally handi¬ 
capped persons/mlnors/HUFs/trusts/societles/registered co-operative 
socletles/bodies corporate including non-profit making companies (under 
section 25 of Companies Act, 1956)/overseas corporate bodies (OCBs). 

*The trust propose to a pay minimum targeted dividend at 14 per cent, 
per annum for the first year by means of post-dated monthly warrants. 
Dividend for the subsequent years will be declared before the end of the 
preceding years and paid monthly. 

*PoBt-dated monthly dividend warrants up to March 1997, will be given 
in advance 

■There la also no option to cumulate returns Instead of monthly dividend. 

*Repurchaae allowed from 1st January, 1997, at NAV based repurchase 
price. 

■Scope for capital appreciation as a part of investment will be in equities. 

■Dividend and repurchase/redempUon proceeds for NRIs and OCBs are 
fully repatriable, where the investment is made by remittances from abroad 
by debit to the NRE account or by cheque/drafl Issued from proceeds of 
FCNR deposits. 

■Tax benefits under section SOL and under sections 48 and 112 of Income- 
tax Act, 1961, on dividend and capital gains from capital appreciation. 

Riak Jactors : 

■Investments In units of the Plan are subject to market risks and the NAV 
of the Plan may go up or down depending on market forces. 

■In the event of actual Income not being sufllclent to pay a minimum 
targeted return of 14 per cent per annum in the (1st year members may 
suffer loss of unit capital to that extent. 

■Performance of the previous Schemes/Plans of the Trust is not necessarily 
an indication of future results. There can be no emsurance that the objective 
of the Plan will be achieved. 

■Monthly Income Plan, 1995 (III), is only the name of the Plan and does 
not in any manner indicate the quality of the Plan. Investors are urged 
to study the terms of the offer carefully before they invest In the Plan. 

Management’s perception oj risk Jactors: 

■The Trust has been in operation for over 31 years and has built up 



48 


TAXAlKm-STATUTES 


[Vat. tS4 


expertise In managing funds of around Rs. 61,000 crores from over 48 
million Investors. 


Table below indicates the performance of thirteen Monthly Income Plans 
of the Trust that have matured till date 

TABLE 

Sl.No. 

Annual dividend 

Plan Paid 

Monthly 

Capital appreciation (%) 

on maturity Bonus 

(%) 

Assured Actual 

1. 

MIS-1 

12% P.A. 

— 

6 

— 

2. 

MIS-2 

12% P.A. 

— 

7 

— 

3. 

MIS-3 

12% P.A. 

— 

8 

— 

4. 

MIS-4 

12% P.A. 

— 

8 

— 

5. 

MlS-6 

12% P.A. 

— 

10 

— 

6. 

MIS-6 

12% P.A. 

2 

5.5 

1.5 

7. 

MIS-7 . 

12% P.A. 

2 • 

6 

1.5 

8. 

MIS-8 

12% P.A. 

2 

7 

1.5 

9. 

MlS-9 

12% P.A. 

2 

9 

1.75 

10. 

MIS-10 

12% P.A. 

2 

9 

2.00 

11. 

MIS-11 

12% P.A. 

2 

11 

2.25 

12. 

MIS-12 

12% P.A. 

2 

28 

2.25 

13. 

MIS-13 

12% P.A, 

2 

40 

3.00 


ConsUtutton of un. — Unit Trust of India was set up as a statutory body 
under the UTI Act, 1963, with a view to encouraging saving and Investment 
and participation in the Income, profits and gains accruing to the trust 
from the acquisition, holding, management and disposal of securities. It 
started functioning, with effect from 1st July, 1964. 

Management of UTI. — The management of the affairs and business of the 
Trust ace vested In the Board of Trustees with a full-time chalrmai 
appointed by the Government of India. 

Besides the Board, there is a statutory executive committee comprisini 
the chairman, the executive trustee and two other trustees nominated b; 
the Industrial Development Bank of India, this committee is competen 
to deal with any matter within the competence of the Board. 

BOARD or TRUSTEES 


1. Dr. S.A. Dave 

2. Shn S.H. Khan 


Chairman, Unit Trust of India 

Chairman, Industrial Developmer 
Bank of India 
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3. Dr. Arvind Vlrmanl 


4. Shrl N.S. Sekhsarta 

5. Shrl P.R. Khanna 

6. Shrl R.V. Gupta 

7. Shrl J.S. Salunkhe 

8. Shrl N. Vaghul 

9. Shrl J.V. Shetty 


Advisor, Policy Planning Govt, of 
India, Deptt of Economic Affairs, 
Ministry of Finance. 

Managing Director, Gujarat 
Ambuja Cements Ltd. 

Chartered Accountant 

Deputy Governor, Reserve Bank 
of India 

Chairman, Life Insurance Corpo¬ 
ration of India 

Chairman, ICICI Ltd. 

Chairman and managing Direc¬ 
tor, Canara Bank. 


Monthly Income Scheme. 1995 (lU) 

1. Short title and oommencement. — (1) This scheme shall be called 
the Monthly Income Scheme. 1995 (ni) IMIS 1995 (HI)]. 

(2) The Scheme shall be for a period five years, l.e. from 1st January, 
1996 to 31st December, 2000. 

(3) Units will be on sale from 13th November, 1995 to 22nd December, 
1995 for 40 days. 

Provided, however, the Executive Committee of the Board of Trustees of 
Unit Trust/Chairman may suspend the sale of units under the Scheme 
at any time In circumstances like war, disruption of trading In stock 
exchanges and other socio-economic factors after giving seven days notice 
in newspapers or in such other manner as may be decided by the Unit 
Trust. 


II. Dennitlons. — In this Scheme and Plan made thereunder unless the 
context otherwise requires; 

(a) ‘acceptance date' with reference to an application made by an 
applicant to the Trust for sale or repurchase of units by the Trust 
means the day on which the TVust, after being satisfled that such 
application Is In order, accepts the same. 

(b) the ‘Act* means the Unit Trust of India Act, 1963 (52 of 1963); 

(c) ‘alternate applicant’ In case of minor means the parent other 
than the parent who has made the application on behalf of the 
minor. 

(d) ‘applicant’ means a person who Is eligible to participate In the 
Scheme and Plan made thereunder who Is not a minor and shall 
Include the alternate applicant mentioned In the application form 
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when unita are sold for the bene/lt of a mentally handicapped 
person and makes an application under clause III of the Plan. 

(e) 'eligible institution* means an eligible trust as dcHned in the 
Unit IVust of India General Regulations. 1964. 

(1) 'member' used as an expression under the Scheme and Plan 
made thereunder shall mean and Include the applicant who has 
been allotted units under the Scheme. 

(g) 'mentally handicapped person* means any individual who suITers 
from mental disability of such a nature which prevents him from 
carrying out normal activities of life and is so certified by any 
registered medical practitioner. 

.(h) “number of units deemed to be Issued" means the aggregate of 
the number of units sold and remaining outstanding. 

(1) 'person* shall Include an eligible institution as defined above. 

(j) ‘recognised stock exchange* means a stock exchange, which is. 
for the time being recognised under the Securities Contracts 
(Regulation) Act. 1956 (42 of 1956). 

(k) “registrars* means a person whose service may be retained by 
the Trust to act as the registrars under the Scheme from time 
to time 

(l) “regulations' meahs .Unit Trust of India General Regulations. 
1964 made under section 43(1) of the Act 

(m) *SEBI* means the Securities and Exchange Board of India set 
up under the Securities and Exchange Board of India Act. 1992 
(15 of 1992). 

(n) 'soefety* means a society established under the Societies Regulation 
Act of 1860 or any other society established under any State 
or Central law for the time being In force. 

(o) 'unit' means one undivided share of the face value of rupees 
ten in the unit capital. 

(p) “unit capital' means the aggregate of the face value of units sold 
under the Scheme and outstanding for the time b^ing. 

(q) ‘Unit Trust’ or Trust* means the Unit Trust of India established 
under section 3 of the Act. 

(r) all other expressions not defined herein but defined In the Act/ 
Regulations shall have the respective meanings assigned to them 
by the Act/Regulations. 

(s) ‘non-resident India (NRl)'. means non-residents of Indian 
nationality/origin. A person shall be deemed to be a 'person of 
India origin* if he/she or either of his parents or any of the 
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grandparents, howsoever high In degree or ascent, whether of 
paternal side or maternal side was born in India, as dellned in 
the Government of India Act, 1035 as originally enacted. 

(t) ‘Overseas corporate bodies* (OCBs)., include overseas compa¬ 
nies, partnership firms, societies and other corporate bodies 
which are owned, directly or Indirectly, to the extent of at least 
60 per cent by Individual of the Indian nationality or origin 
resident outside India as also overseas trusts in which at least 
60 per cent of the beneficial interest is irrecoverably held by such 
persons. 

(u) words importing the singular shall include the plural and all 
reference to the masculine gender shall Include the feminine and 
vice versa. 

in. Valuation of assets pertaining to this Scheme. — (a) Listed securities 
will be valued at closing prices on the Bombay.Slock Exchange on the 
date of valuation. If the BSE remained closed on the date of valuation 
the closing prices on the National Stock Exchange will be taken for 
valuation of listed securities. In case both the Bombay Stock Exchange 
and the National Stock Exchange remained closed on the date of valuation 
the closing prices on the immediate previous trading day of the Bombay 
Stock Ebcchange will be taken. Those not listed on the Bombay Slock 
Exchange will be valued at closing prices on the respective principal slock 
exchanges. If the securities have not been traded for more than three 
months prior to the date of valuation, then the Trust may value the 
securities in the manner considered by it to be fair so as to reflect its 
true realisable value in accordance with the method of valuation approved 
by the Board. 

(b) money market Instruments and other fixed Income bearing instru¬ 
ments, including debentures, will be valued on the basis of current 
yields and maturity Value of comparable Instruments or in the 
manner as may be considered to be fair by the Trust. 

(c) All other assets, not capable of being valued as aforesaid,-shall 
be valued at their book Value or in a manner as may be considered 
fair by the Trust. 

(d) Securities not listed shall be fair valued in accordance with the 
policy laid down by the Board from lime to time. 

Valuation of assets will be subject to regu^tlons and guidelines that may 
be prescribed by the SEBI in due course. 

IV. Determination of net asset value (NAV) — The net asset value of 
the units issued under the Scheme shall be calculated by determining 
the value of the Scheme's assets and subtracting the liabilities of the 
Scheme taking into consideration the accruals and provisions. The net 
aaset value per unit shall be calculated by dividing the nav of the Scheme 
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by the total number of units issued and outstanding on that date. This 
NAv (on historic basis) shall be published at least in two dalty newspapers 
initially once every three months during the Arst year. On completion of 
the lock-ln-period on December 31. 1996, the NAV shall be declared once 
every month commencing from January 1. 1997 or at such Intervals as 
may be approved by the SEBI. The calculation of NAV will be subject to 
regulations and guidelines that may be prescribed by the SEBI in due 
course. 

V. Trusts not to be admitted and recognised for the purpose of the 
Scheme and the Plan made thereunder. - (1) The person who is registered 
as the member and in whose name a membership) advice has been issued 
shall be the only person to be recognised by the trust as the member and 
as having any right, title or Interest in or to such units; and the Trust 
may recognise such member as absolute owner thereof and shall not be 
bound by any notice to the contrary or to take any notice of the execution 
of any trust save as herein expressly provided or as by some court of 
competent Jurisdiction ordered, to recognise any t^ust or equity or other 
interest affecting the title to any units represented In the Scheme. 

(2) When an application Is made by an Individual for the benefit of another 
Individual who is mentally handicapped and accepted by the Trust, the 
Trust shall not be deemed to be taking notice of any trust. Tlie Trust shall 
deal, for all purposes, under the Scheme and the Plan made thereunder, 
with the applicant or the person mentioned as alternative applicant In 
the application form In the event of the applicant’s death. 

VI. Transfer of units. — Units issued under the Scheme are not trans¬ 
ferable /pledgeable /assignable 

VII. Investment objectives and policies. — Investment objectives and 
policies of the Scheme are to primarily provide regular monthly Income 
to Uie subscriber and also to endeavour providing capital appreciation 
to the subscriber on the maturity of the Scheme. 

Funds collected under the Scheme shall after providing for all initial pre¬ 
operative and operational expenses generally be Invested as follows 
considering the objectives of the Scheme : 

(I) At least 60 per cent of the funds will be Invested In fixed Income 
securities. 

(II) Up to 20 per cent of the funds will be invested in equities, equity- 
related instruments and money market instruments. 

Notwithstanding the aforesaid, the proportion of Investment In money 
market instruments could be increased consistent with the SEBI Guide¬ 
lines on the same. 

(III) All debt instruments in which Investments are made by the 
Scheme should have been rated as Investment grade by CRISIL/ 
ICRA/ CARE or any other credit rating agencies which may be 
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recognised firom time to time: Provided that if the debt instrument 
is not rated, the specific approval of the Board of Trustees of 
the Trust shall be taken for Investment. 

(Iv) No term loans will be advanced by this Scheme. 

(v) Investments by way of privately placed debentures, securitised 
debts and other unlisted debt Instruments shall not exceed 40 
per cent of the total assets of the Scheme. 

(vl) The Scheme shall not Invest more than 5 per cent of Us corpus 
In any one company's shares. 

(vll) Not more than 10 per cent of the funds of all the Schemes of 
the Trust taken together Including this Scheme shall be invested 
In shares, debentures or other securities of a single company. 

(vlll) Not more than 15 per cent of the funds all Schemes of the TVust 
Including this Scheme shall be Invested In the shares and 
debentures of any one industry : 

provided that the provision shall not apply to a Scheme which hps 
been floated for Investments in one or more specified industries 
and declaration to that effect has been made In the offer letter. 

(lx) Transfer of Investments from this Scheme to another Scheme/ 
Plan of the Trust shall be done only If 

(a) such transfers are done at the prevailing market price for 
quoted instruments on spot basis. 

(b) the securities so transferred shall be in conformity with 
the investment objective of the Scheme/Plan to which such 
transfer has been made. 

(c) Transfer of unlisted or unquoted investments from the Plan 
to another Scheme/Pian of the Trust shall be done as per 
the policies laid down by the Board ofTrustees of the Trust. 

(x) The scheme shall not Invest In or lend to another Scheme/Plan 
of the Trust. 

(xl) The Scheme shall not borrow funds to finance Its Investments, 

VIII. Development Reserve Fund (DRF) contribution. - 0.10 per cent 
of the weekly average net asset value shall be set aside as contribution 
towards the DRF of the Trust every year. 

DRF contribution will be part of recurring expenses. 

The Trust Instituted this fund In the year 1983-84 as a common fund 
to enable the Trust to meet the expenditure In respect of research and 
development work in connection with the introduction of new Schemes, 
Innovation or new systems and procedures at the conceptual stage and 
also various other productional and development work not related to or 
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linked with any particular Scheme Itaelf. The fund la also utilised for 
economic and capital market research, management and professional 
training, surveys and market research for the Trust, marketing and 
corporate image-building eObrts that are not connected to any specific 
Scheme and human resources development efforts with long-term elTects 
and which miiy relate to (he Trust's future activities. 

IX. Staff Welfare Trust Contribution. —0.10 per cent of weekly average 
net asset value shall be set aside every year as contribution to the Staff 
Welfare 'J'rii.sl. *1116 Trust has instituted the Staff Welfare Trust for’the 
welfare of Its employees which shall include relief in distress, medical relief, 
health relief or for similar other purposes. 

X. Publication of accounts. - 'The Trust shall as soon as may be after 
the 30th June of each year, cause to be published in such manner as 
the Board may decide, accounts in the manner specified by the Board 
showing the working of the Scheme and the Plan made thereunder during 
the period ending as at that date. The Trust shall furnish to the SEBI 
copies of duly audited annual accounts including the balance-sheet and 
the profit and loss account as also unaudited half-yearly accounts and 
the quarterly statement of movements in NAV and a quarterly portfolio 
statement Including changes from the previous periods. The 'frust shall 
make such disclosures to the investors as are essential to keep them 
informed about any Information which may have an adverse bearing on 
their Investments. The Trust shall, on request in writing received from 
a member, furnish him a copy of the accounts and statements so published. 

XI. Additions and amendments to the Scheme and the Plan made 
thereunder. — *1110 Board may from time to time add to or otherwise amend 
this Scheme and the Plan made thereunder and any amendment/addition 
thereof will be notified in the Ofllclal Gazette, in the case of any amend¬ 
ments prior approval of the SEBI shall be obtained. 

XU. Termination of the Scheme and Plan made thereunder. — (a) *rhe 
Scheme shall stand finally terminated on December 31. 2000, the out¬ 
standing units of the members shall be repurchased and the members 
shall be paid the value of their units at the repurchase price fixed for 
the final repurchase during the above period. 

Besides receiving the repurchase price determined, no further benefit of 
any kind either by way of Increase in the repurchase value by way of 
dividend for any subsequent period shall accrue. However, the TVust 
reserves with the prior approval of the SEBI the right to extend the Scheme 
beyond live years. In such an event the member shall be given an option 
to either sell back the units to the Trust or to continue In the Scheme. 
The Trust could tdso'give the Investor the option to convert the repurchase 
proceeds into any other Scheme launched or in operation at that time. 

(b) The TTust may wind up the Scheme and the Plan made thereunder 

the following circumstances ; 
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(1) ontheexptiy of nveyearsofthe Scheme, l.e., on Slet December, 
2000, or on the expiry of such date beyond Ove years as may 
be decided by the Trust. 

(il) on the happening of any event which in the opinion of the 
Trust requires the Scheme and the Plan made thereunder to 
be wound up. or 

(lii) if 75 per cent of the members pa*e • robofuUon 'that the 
Scheme be wound up; or 

(tv) if the SEBI so directs m the interedf'i^ QiC tnembers 

(c) Where the Scheme is wound up in pursuance of sub-clause (b) 
above, the Trust shall give' notice of the circumstances leading 
to the winding up‘ of the Scheme to the SEBI and in two dally 
newspapers having circulation all over India and also in a vernacular 
newspaper circulating in Bombay at least a week before Ihr 
termination is effected. 

(d) On and from the dale of advertisement of the termination, the 
trust shall : 

(I) cease to carry on any business activlUes in respect of the 
Scheme. 

(II) cease to create and cancel units In the Scheme. 

(Hi) cease to issue and redeem units in the Scheme. 

(e) Tire Board of Trustees shall call a meeting of the members to 
consider and pass necessary resolution by simple majority of 
the members present and voting ut the meeting for authorising 
the Trustees or any other person to take steps for the winding 
up of the Scheme. 

(0(1) The Board of Trustees shall dispose of the assets of the Scheme 
in the best Interest of the members of the Scheme. 

(11) The proceeds of sale made in pursuance of sub-clause (0(1) 
above, shall. In the Orst Instance be utilised towards discharge 
of such liabilities as are property due under the Scheme 
and alter making appropriate provision for meeting the 
expenses connected with such winding up. the balance 
shall be paid to the members In proportion to their respec¬ 
tive interest in the assets of the Scheme as on the date 
when the decision for winding up was taken. 

(g) On the completion of the winding up, the Trust shall forward 
to the SEBI and the members a report on the winding up 
containing particulars such as circumstances leading to the 
winding up, the steps taken for disposal of assets of the Scheme 
before winding up, expenses of the Scheme for winding up. net 
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assets available for distribution to the members and a certificate 
from the auditors of the scheme. 

(h) Notwithstanding anything contained hereinabove,the application 

of the provision of the SEBI (Mutual Funds) Regulations, 1993, 
In respect of disclosures of half-yearly reports and annual report 
shall continue. 

(1) After the receipt of the report referred to in clause XII(g) of the 
Scheme, If the SEBI is satisfled that all measures for winding 
up of the Scheme have been completed, the Scheme shall cease 
to exist. 

(]) The Trust shall pay the repurchase value as early as possible 
after the membership advice along with the request letter for 
repurchase has been received by it and other procedural and 
operational formalities are complied with. The membership advice, 
the request letter for repurchase and other forms, if any, shall 
be retained by the Trust for cancellation. 

(k) in case of non-residents investors, repurchasers/maturlty proceeds 

will be remitted depending upon the source of investment as given 
below ; 

(I) When units have been purchased from remittance in foreogn 
exchange from abroad or from the proceeds 

of the member's FCNR deposits or from funds held in the 
member's Non-resident (External) Account kept In India, 
tlie proceeds can be remitted to the member in foreign 
currency. 

(it) When units have been purchased from funds held in the 
member's Non-resident (Ordinary) Account, the maturity 
cheque will be despatched to the relative of the investor 
in India. 

XIU. Power to construe provisions. —* If any doubt arises as to the 
interpretation of any of the provisions of the Scheme and the Plan made 
thereunder, only the Chairman, and if no one is appointed as Chairman 
then, the Elxecutlve Trustee shall have powers to construe the provisions 
of the Scheme and the plan made thereunder in so far such construction 
is not in any manner prejudicial or contrary to the basic structure of the 
Scheme and the Plan made hereunder and such decision shall be con¬ 
clusive, binding and flnal. 

The provisions of the Scheme formulated hereunder and the provisions 
of the Plan as stated in <the Scheme shall be read in conjunction to each 
other. 

ZIV. Kelaxation of provisions. — Only the Chairman, and if no one is 
appointed as chairman then, the Executive Trustee of the Trust may in 
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order to mitigate hardship or for smooth and easy operation of the Scheme 
and the Plan made thereunder, relax any of the provisions of the Scheme 
and the Plan made thereunder in case of any member or class of members 
upon such terms eis may be deemed expedient under Intimation to SBBI. 

Any changes m the offer document shall be with prior approval of the 
SEBI. 

ZV. Scheme and Plan made thereunder to be binding on members. 

- The terms of the Scheme and the Plan made thereunder Including any 
amendments, changes thereto from time to time shall be binding on each 
member and every other person claiming through him as if he had expressly 
agreed that they should be so binding notwithstanding anything contrary 
contained in the provisions of the Scheme and the Plan made thereunder. 

_ V* -. 

ZVI. Relaxation to the membera. — All benefits accruing under the 
Scheme and the Plan made thereunder In respect of capital, reserves and 
surpluses, if any, at the time of the closure of the Scheme, and the plan 
made thereunder shall be available only to the members who hold the 
units for the full term of the Scheme and the Plan made thereunder till 
its closure. 

ZVU. Doduotlon of tax at source : Realdenta. — As per the present 
taxation laws the Trust Is required under section 194K to deduct income- 
tax at source at 15 per cent from the Income payable to individual members 
under the Plan if such Income exceeds Rs. 10,000 during the flnanclal 
year. 

Similarly, tax will be deducted at source from the income payable to the 
HUFs if such income exceeds Rs. 10,000 during the financial year. 

ZVIII. Non-realdents. — As per Finance Act, 1995, section 196A of the 
Income-tax Act, 1961, has been substituted to provide for deduction of 
tax at source at the rate of 20 per cent on Income received by NRls In 
respect of units of any Schemes of UTI acquired by them through payment 
from Non-Resident (Ordinary) Account. 

ZIZ. Non deduction of tax : Residents. — No deduction of tax will be 
made for trusts which are covered under section 11 or 12 or 10(22) or 
10(22A) or 10(23) or 10(23AA) or 10(23C) of the Income-tax Act. 1961, 
on the basis of a declaration In the format provided in the application 
form. 

ZZ. Non-residents — In case of non-residents. If units are brought directly 
through remittance In foreign exchange or through payment from Non- 
Resident (Elxtemal) account kept In India or from proceeds of FCNR 
deposits. Income from such units is totally exempt from income-tax. 

In the above case UTI shall not deduct income-tax at source irrespective 
of the amount of dividend. 

Resident Individuals and HUFs, desiring receipt of income without deduction 
of tax at source should furnish to the Trust a declaration under section 
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ISH In writtlng. In duplicate in the prescribed form and verlfled in the 
prescribed manner to the elTect that the tax on hls/its estimated total 
Income of the previous year will be nil. 

The form prescribed for non-deduction of tax at source should be submitted 
along with application and for subsequent years at least three months 
before the despatch of Income distribution warrants. 

ZXI. Tax concessions. - luxation for Income and capital appreciation 
under the Plan will be subject to prevalent tax laws. As per the present 
taxation laws Income from units to all resident and non-residents (if units 
are brought through payment from non-resident (ordinary) account) Income 
of individuals and HUF by way of dividend under all Schemes of the trust 
including ‘MIP *95 (III)’ will enjoy deduction from income up to an overall 
limit of Rs. 13,000 under section SOL fo the Income-tax Act, 1961. 

Any long-term capital gains arising out fo the Plan will be subject to 
treatment Indicated under sections 48 and 112 of the Income-tax Act. 1961. 

'ihe value of Investment in units under the plan is exempted from wealth- 
tax. 

XXII. For eligible trusts. — Units are approved securities under section 
1 l(2)(b) of the Income-tax Act. 1961. Eligible trusts Investing in units will 
therefore qualify for lax exemption in respect of Income and corpus under 
sections 11 and 13 of the Income-tax Act. 1961. 

XXIII. Rights of members —1. Members under the Plan have a propor¬ 
tionate right in the beneficial ownership of the assets of and to the dividend 
declared by the Plan. 

2. The members have a right to ask the 'frustees about any information 
which may have any adverse bearing on their Invcslmenls and the Trustees 
shall be bound to disclose such information to the members. 

3. The members are entitled to have the dividend warrants despatched 
to them within 42 days of the dale of declaration of the dividend. 

4. The members have the right to inspect oil documents listed under the 
heading ’Documents available for inspection”. 

XXIV. Custodians.— Stock Holding Corporation of India situated at Mittal 
Court, B-Wing, Nariman Point, Bombay-400 021, have been functioning 
as custodian for all our Schemes and Plan as per the agreement entered 
into with them on January 17. 1994. 

Ihe custodians are required to take deliveiy of all properties belonging 
to Scheines/Funds/Plans of the Trust euid hold them in custody accounts, 
separately from the assets of the custodians and their other clients. 

The custodians will make efforts to have the properties of the Schemes/ 
Funds/Plans registered in the name of the Trust and will deliver them 
only as per Instructions from the Trust and on receipt of ihe consideration. 
The ciutodian shall be generally authorised to attend to all non-dlscre- 
tlcmaiy and procedural details for discharge of normal custodial functions 
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in connection with the sale, purchase, transfer and other dealings with 
the securities, other assets held by them as an agent except as may 
otherwise be directed by the Trust. Custodians shall provide all Informa¬ 
tion. reports or any explanation sought by the Trust or the auditors of 
the Trust for the purpose of audit and for physical verification and 
reconcUatlon of securities belonging to the Schemes/Funds/Plans of the 
trust 

Monthly Income Plan, 109B 

Details of the Monthly Income Plan. 1995 (III) [MIP 95 (III)] formulated 
under the Monthly Income Scheme. 1995 (III)] [MIS 95 (111)] are given 
herebelow : 

1. Oeflnltlons. - Words not defined in the Plan and defined In Scheme 
and the Act/Regulatlons shall have the respective meanings assigned to 
them In the Scheme/^ct/Kegulatlons. 

n. Pace value of each unit. The face value of each unit Issued under 
the Scheme shall be ten rupees. 

III. Application for units. —(1) Application for units may be made by 
residents and also non-residents. 

Residents. - (a) Individuals either singly or with another Individual on Joint/ 
either or survivor basis. 

(b) a parent, step-parent or other lawful guardian on behalf of a resident 

minor. An application cannot be made by an adult and minor 
jointly. 

(c) an eligible Institution as defined under the Scheme including a 
private trust being an irrevocable trust and created by an Instru¬ 
ment in writing. 

(d) an individual for the benefit of another Individual who Is a mentally 
handicapped p>erson. 

(e) a society as defined under the Scheme. 

(f) a registered co-operative society. 

(g) other bodies corporate including non-profit making companies 
formed under section 25 of the Companies Act, 1956, but excluding 
banks and other companies registered under the Companies Act, 
1956. 

(h) Hindu undivided family. 

Non-residenls : On fully repatriable basis by.— 

(a) Non-resident adult Individuals either singly or with another Individual 

on joint/either or survivor basis. 

(b) Father/mother/step'parent/lawful guardian on behalf of non-resident 

minor. 
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(c) Non-resident HUF 

Id) Non-resident company/Overseas corporate bodies owned by NRIs 
to the extent of at least 60 per cent. 

(2) Application shall be made in such form as may be approved by the 
Chalrman/EbcecuUve Trustee of the Trust. 

IV. Minimum amount of Investment. — Application shall be made for 
a minimum of 200 units and thereafter in multiples of 100 units under 
both the options-monthiy and cumulative. Thece will be no maximum limit. 

An applicant should submit only one application for the total number of 
units required. IVo or more applications in single or Joint names will be 
deemed to be multiple applications if the sole or first applicant is the same, 
llie Trust reserves the right to reject in its absolute discretion all or any 
such multiple applications. 

In case of investment of Rs. 50.000 and above, the Investor is advised 
to furnish Income-tax PAN/GiR number and i.T. Circle address if he/she 
is having so. 

V. Minimum target amount to be raised. — An amount ofRs. 100 crores 
is targeted to raised under the Scheme. Oversubscription, if any, will be 
retained by the Trust. 

ITie Trust shall by account payee cheque/refund order not later than six 
weeks from the date of closure of the sale of units refund the entire amount 
collected under the Scheme, if sixty per cent of the said targeted amount 
is not subscribed. 

In the event of failure to refund the amounts within the period stipulated 
above, the Trust shall be liable to pay interest tothe applicants at a rate 
of 15 per cent per annum on the expliy of six weeks from the date of 
closure of the sale of units. 

VI. Limitation on expenses. — Initial issue expenses may not exceed 
6 per cent, of the funds raised under the Scheme, initial issue expenses 
of the Scheme are estimated to be as under : 


Expenses Per cent 

Printing and postage 1.50 

Publicity and marketing 1.50 

Commission to agents 1.25 

Administrative expenses 0.50 

Registrar's charges 0.50 

Miscellaneous 0.75 

Total 6.00 


Thus for every rupee Invested by an investor not less than 04 palse will 
be Invested in the Scheme. 
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In addition to the Initial Issue expenses the following expenses will be 
charged to the Scheme on a recurring basis which shall not exceed 3 per 
cent of the average weekly net asset value during any accounting year. 
Estimated recurring expreses are as under : 


Expenses 

Per cent 

Administrative expenses 

1.00 

Custodial fees 

0.50 

Development reserve fund 

0.10 

Staff Welfare trust 

0.10 

Accounting fees 

0.20 

Registrar's fees 

0.50 

Other expenses 

0.60 

Total 

5.00 


The expenses are estimated and are subject to charge Inter sc as per the 
actual expenses Incurred. However, the total expenses would be within 
the limit of 6 per cent of the funds collected for initial Issue expenses 
and 3 per cent of the weekly average net asset value during any accounting 
year for recurring expenses In accordance with the SEBI (Mutual Funds) 
Regulations. 1993. Further, administrative expenses, contributions to the 
Development Reserve Fund and contribution to the Staff Welfare trust will 
not exceed 1.25 per cent of the weekly average NAV of the Flan during 
tlie accounting year. 

VII. Mode of payment. — (IKi) llie payment for the units applied for 
by an applicant shall be made by him along with tlie application in cash, 
cheque or draft. Where applications are submitted at UIl branch ofilces, 
cheques or drafts should be drawn on branches of banks within the city 
where the branch office at which the application is tendered is situated: 

I^vided however that the applicant who wishes to apply for units from 
a place other than where the Ttust has its branch ofllce/collection centre/ 
franchise office may do so by sending the application to the branch office 
of the Trust along with the bank draft for number of units applied after 
deducting therefrom charges payable fur bank draft, e.g.. If the application 
amount Is Rs. 10.000. the bank draft charges for this amount Is Rs. 20. 
Thus the draft can be prepared for Rs. 9.980 (l.e. Rs. 10.000 less Ra. 200. 
The draft commission charges will form a part of the initial Issue expenses 
of the Plan. 

However, in cases of applications received along with local bank drafts 
where the Trust has its branch oRlce/collectlon centre/Cranchlse office 
the bank draft commission will have to be borne by the Investor. 

(11) If the payment Is made by cheque, the acceptance date will subject 
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to such checjue being realised, be the date on which the cheque 
is received by the branch ufllce of the Trust or authorised collection 
centre. 

If payineni is made by draft, the acceptance date wtlJ. subject to such 
draft being realised, be the date of issue of such draft, provided the 
application is received by the branch office of the Trust or authorised 
collection centre within such thne as may be deemed reasonable by the 
Trust. If the amount tendered by way of payment fur the units applied 
for is not sufficient to cover (lie amount payable for the units applied for 
the applicant shall be issued such lower number of units as could be Issued 
under tlie Scheme, the balance due to him shall be refunded at his cost 
In such manner as the Trust may deem fit. 

(lil) Mode oj iriueslnieiU wUfi repalrtulion benejlls.- 'Jlie investment by 
Nl<ls/OCBs shall carry the right of repatriation of capital invested 
and income earned tiiercon and capital appreciation (if applicable) 
as long as the investor continues to be resident outside India. 

Invcslinenl in these cases can be made Ihrougli oiic of llic following 
inodes : 

(a) Draft in foreign currency. 

(b) Draft in rupees Issued in favour of the L’Tl by foreign banks/ 
cxcliange house drawn on tlietr Indian corre.spondent banks. 

(c) By cheque drawn on Investor’s NKE account maintained with a 
bank In India 

(d) By cheque/draft issued from the proceeds of FCNR deposits. 
Furlher, payineni in Nepalese and Bhutanese cun'enclcs are not 
accepted. Investment In units is made in rupees, all foreign currency 
drafts arc converted Into Indian rupees at the rale of exchange ruling 
al the lime of such conversion. Shortfall, If any. will have to be remitted 
by NKl Investors. Surplus If any. will be remitted back to NRI Investors 
after deducting bank charges for such remittance at the riding rate 
of exchange. In view of the above it is advi.sable that N'KI/OCB Investors 
make puymcnl by instruments iiieniioni.'i.l al (l>) and (c) above. 

(tv) Mode of inveslmenl wilhaut repatriation benefits — Where funds 
held In NKO accounts are utilised fur purchase of unils, the funds 
so Invested and Income earned thereon and capital appreciation 
(if applicable), will not qualify for repatriation oul of India. 

(2) (a) Rights of the TVust to accept or leject application .— The Trust shall 
have the right al its sole discretion to accept and/or reject applications 
for issue of unils under the Schqine and the Plan made thereunder. Ahy 
decision of the Trust about the eligibility or otherwise of a person to make 
an application under the Scheme and the Plan made Utereunder shall be 
final. 

(b) Incomplete application liable for rejecllon 
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In coae the application is found to be Incomplete, the same will be liable 
for rejection and refund of such application money will be made by the 
lYust as soon as possible without Incurring any llablllly whatsoever fur 
Interest or other sum. 

Refund will be made after compliance with requisite operational and 
procedural formalities. 

(3) Applicant bound to comply with requirements under the Scheme and 
the Plan made thereunder before being Issued unils; 

Persons applying for units under the Scheme and the Plan made thereunder 
shall be bound to satisfy the lYust about their eligibility to make an 
application and comply with all requirements of the Trust such as trust 
deed, resolution by the managing body to buy units in case of application 
from Trusts, birth certlitcate In case of application on behalf of minor, 
certlRcate from the medical practloner if application Is for the benefit of 
mentally handlcapptcd, etc., depending on the category of tlie investors. 
The compliance or otherwise to the satisfaclion of the trust with such 
requirements shall be at the sole discrellon of the Trust. 

Person who holds units under a false declaration shall be liable to have 
the membershlt) cancelled and the name deleted from Ihc register of 
members. 

The TVust shall have the right In such an event to repurciiasc the units 
at par after deduction of 25 per cent, us penally or at .such price as may 
be decided by the Trust, and recover the Income Distribution wrongly paid 
from out of the repurchase proceeds and return the balance. 

'fhe amount shall not carry any Interest Irrespective of the period 11 takes 
the Trust to effect the repurchase and to remit the repurchase proceeds 
to the applicant. 

VIII. Sale of units.— 'lire sale price of unils during the period of ol’fer 
shall be at par. 

'ITie contract for sale of units by the Trust shall be deemed to have been 
concluded on the acceptance date. On such conclusion of the con tract 
for sale, the 'iVust shall as soon thereafter as possible issue lo the applicant 
membership advice evidencing that he has been admitted as a member 
In the Scheme and the Plan made thereunder. A membership advice issued 
by the Trust lo the eligible institution or body corporate shall be made 
out In the name of the eligible instituUon/body corporale. Tlie Trust shall 
not incur any llablllly for loss, damage, inisdelleverary or non-delivery of 
the membership advice so sent. 

The Trust shall endeavor to send the membership advice not later than 
10 weeks from the date of closure of sale of units under the Plan. 

IX. Repurchase of units* — (1) There shcdl be a one year lock-ln-period 
I.e,, up to December 31, 1996. There shall be no repurchase during the 
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XII. Membership advice.— No unil/membershlp certificate shall be issued 
to a member In respect of this units Issued under the Scheme and Plan 
made thereunder, litey will, however, be gtven a membership advice 
evidencing admission as a member In the Scheme and the Plan made 
thereunder. 

The non-resident Indian may choose any one of the following modes of 
despalch of membership advice : 

(a) At the applicant's Indlan/forelgn address; or 

(b) At the applicant's relative address in India. 

XIII. Manner of preparation of membership advice.- Tlie membership 
advice shall be In such form as may be derided by the ChaIrman/ExecuUve 
Trustee of tlie Trust. 

Xl'V. Exchange of mentbersbip advice and procedure when advice is 
mutilated, defaced lost, etc.— For the piir|>use aforesaid the member 
under the Sclieine and the Plan made thereunder shall follow such rules, 
guidelines, procedures and execute such documents as would be formu- 
lated/required by llic Trust from time to time. 

XV. Register of members.— The fullowiag provisions shall have effect 
with regard to the regislerulion of members - 

(1) A register of the members shall be kept by the Trust and there shall 
be entered in the register inter alia : 

(a) the names and addresses of the members; 

(b) the number of tlie nieiubersltlp advice and tlie numlicr of units 
held by every person: and 

(c) the dale on wlilch sucli person became the holder of the units 
standing in his name. 

(2) Any cliuiige of name or address on the part of any nieinbcr shall be 
notified lo the 'lYiist, which on being satlslled of such change and on 
compliance with such formalllles as II may require, shall alter the register 
accordingly. Any cliange pursuant to the deatli of an applicant who had 
applied for units for the benefit of another individual who is a mentally 
handicapped person shall be entered In the registers accordingly. 

(3) Except when the register are closed in accordance with the provisions 
in that behalf hereinafter contained, the register shall during business 
hours (subject lo such reasonable restrictions as the Trust may Impose 
but so that no less than (wo liours on each business day shall be allowed 
for inspection) be open lo inspection ly any member without charge. 

(4) The register will be closed at such time and for such periods as the 
Trust may from time to time determine provided that It shall not be closed 
for more than 45 days In any one year. The Trust shall give notice of such 
closure by adverllsemenl in newspapers or other media. 
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(5) No notice of any trust express impited or constructive shall be entered 
on the register in respect of any unit. 

XVI. Application by and registration of eligible institutions, minors, 
an applicant for the benefit of a mentally handicapped person, etc.— 

(1) Eligible iiislilulloiis, body corporate and societies (including co-opera¬ 
tive societies) may be registered as ineiubers. 

(2) An. adult, being a parent, step-parent or other lawful guardian of a 
minor may hold units and deal wiUi tiicni in accordance with and to the 
extent provided, in sub-section (2A) of section 21 of (he Act. Such adult 
if so required shall furnish to the Trust in such manner as may be specltled 
proof of the age of the minor and the capacity to hold and deal with units 
on behalf of the minor. 

'ITie 'frust shall be entllled to act on slatcincnls made by such adult in 
the application form without any further proof. 

(3) Where an application is made by an individual for the benclll of anoiher 
individual who is a mentally handicapped person, the Trust shall act on 
the statements and tiie certificates furnished and in doing so tlie Trust 
shall be deemed to be acting in good faith. The Tru.st shall be entitled 
to deal only with the applicant and in tlie event of his death, the alternate 
applicant for all practical purposes and any payment in respect of the 
units by Ihe Trust to the said api)llcant or the alternative applicant shall 
be a good discharge to the Trust. 

(4) Eligible institutions, bodies corporate or societies shall whenever 
required submit to the Trust all the relevant documents showing the 
applicants' competence to invest in uidls, such as memorandum and 
articles of association, bye-laws, etc., an authorised copy of the resolution 
by the managing body etc. authorising Investment In units and a copy 
of the requisite power of attorney. 

XVII. Receipt by members to discharge Trust. — Tlie receipt of (he 
member for any moneys paid to him in respect of the units represented 
by the Sclieme and the Plan made thereunder shall be a good discharge 
to the Trust. 

XVlll. Nomination by members. — (1) Members may exercise right to 
make or cancel a numlnulion to the extent provided In the regulations. 

(2) Members being either parent or lawful guardian on behalf of a minor 
and an eligible Institution, societies, bodies corporate, HUFnnd an applicant 
who has applied for units for Uie benefit of a mentally handicapped person 
shall have no right to make any nomination. 

Non-resident Indians can be nominated as per the guidelines Issued by 
the RBI from time to lime. 

XIX. Death of a member. — (1) In case of death of elllier of the Joint 
members of units, the survivor shall be the only person recognised by 
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the Trust as having title to or interest in the units represented the 
Scheme and Plan made thereunder : 

Provided that nothing herein contained shall alTect any right which any 
other person may have as against such survivor in respect of the said 
units. 

(2) In the event of death of a single member the nominee shall be the 
person recognised by the Trust as the person entitled to the amount payable 
by the Trust in respect of units. 

(3) In the absence of a valid nomination by a single member the executor 
or administrators of the deceased member or a holder of succession 
certificate Issued under Part X of the Indian Succession Act, 1925 (39 
of 1925), shall be the only persons who may be recognised by the Trust 
as having any title to the units. 

(4) Any person becoming entitled to the units consequent upon the death 
of a mcmber(s) may upon producing such evidence as to his title as the 
Trust shall consider sufficient, be paid the repurchase value of all units 
to the credit of the deceased after all the formalities in connection with 
the claim have been complied with by tiie claimant. 

(5) In the event the nominee is a person eligible to hold units then at 
thejdeslre of the said nominee, the nominee may instead of receiving the 
repurchase value of all units to the credit of the deceased shall be permitted 
to hold tlie units as a member and continue to remain registered as a 
member and shall be issued a membership advice in his name indicating 
units so desired to be held subject to the conditions regarding minimum 
holdings. 

(6) In the event of the death of (lie applicant who has applied for units 
for the benellt of a mentally handicapped person, the Trust shall deal with 
the alternate applicant as If he were the applicant. Further, in the event 
of the death of the applicant or the alternate applicant, as the case may 
be existing applicant shall appoint another individual as his alternate 
applicant. 

(7) In the event of death of a single member during the lock-in-period, 
the trust shall settle the claim after compliance with necessary formalities 
and pay the legal helr/noinlnee the repurchase value as detailed in the 
relevant clause(s) or arrived at by any other method as may be decided 
by the Trust. 

XXX. Income distribution —(1) The member shall have the right to 
exercise an option to participate in the monthly Income option or the 
cumulative option. This shall be done at the Ume of Investment in the 
Scheme and the option pnce exercised will be final. In the absence of any 
specific option being exercised by the applicant it shall be treated as 
monthly Income option.' 
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Monthly Income option . — Not leu than OO per cent of the net Income 
earned during the year In respect of the Scheme and Plan made (here 
under shall be distributed to the members by way of dividend. 

Before declaring dividend in the Plan, the Trust shall provide for depre¬ 
ciation on investments and also make a provision for bad and doubtful 
debts, to the satisfaction of its auditors and shall disclose the method 
of depreciation in the notes to the accounts. 

The Trust proposes to pay minimum targeted dividend at 14 per cent per 
annum for the first year by means of post-dated monthly warrants. 

Based on the investment objectives and policies of the Plan an also 
prevailing and likely yields from the instruments in which funds of the 
Scheme will be Invested, the Scheme would be able to generate sufficient 
returns to pay minimum targeted dividend at 14 per cent per annum 
payable monthly in the first year for the investors. This minimum targeted 
return has been arrived at keeping in view the rates prevailing for fixed 
instruments in which bulk of the investments under the Plan are to be 
made, viz. : 


Government securities — 14 per cent 
Corporate debentures — 16-16.5 per cent 

Rate of dividend for each subsequent year shall be decided on the basts 
of the income of the Scheme and relevant factors and shall be declared 
by the Month of March of the previous year and paid monthly. The Trust 
shall endeavour to despatch the income distribution warrants within 42 
days from the date of declaration of the rate of dividend. 

(2) The income distribution for each month shall be made payable at the 
beginning of the following month and will be paid by the trust under such 
prepayment arrangements by means of income distribution warrants or 
any instrument incashable at part at the branches of such banks as the 
Trust may specify. 

Such of those units which have been sold under an application accepted 
by the Trust on or before the 15th day of a month shall be eligible for 
income distribution for the whole month and the units sold after the ISth 
day of the month shall be eligible for income distribution for that half 
month. 

The entitlement of dividend will be as follows : 


13-11-1995 to 15-11-1995 
16-11-1995 to 30-11-1995 
01-12-1995 to 15-12-1995 
16-12-1995 to 22-12-1995 


Full month's dividend 
Half month's dividend 
Full month's dividend 
Half month's dividend 


(3) The income distribution for the period ending March Slst, 1996. will 
be sent by one Income distribution warrant dated 1st March. 1996 and 
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shall be forwarded to the member alonj{ with the 12 post-dated income 
distribution warrants up to March. 1997. 

The Trust, however, reserves the right to forward post dated income 
distribution warrants for such of the members as may be applicable in 
such manner and for such periods as the Trust may determine. 

(4) Subject to the provisions of sub-clause (3), the warrants for payment 
of income disli'ibulion on a monlhly basis wilt be sent to the member in 
advance. 

The warrants will be so dated that the member shall encash each one 
of the warrants on becoming mature for payment. Every warrant shall 
have validity fur three months. 

'I'ite Trust shall not be bound to pay Interest in the cvenl of any of the 
warranls not reaching the members before the expiry of the validity period 
or in the even of their becoming stale. 

(5) In the event of a repurchase which shall always be in full, the member 
upon non-surrender of unpaid warranls shall be entitled to encash these 
warranls which arc due fur the subsequent months and remaining in the 
custo<ly of the members on the dates of maturity and the amount rep¬ 
resented by such income distribution warrants shall be deducted from 
the repurchase proceeds. 

(C) In tlie event of tlie dealh of the member if the nominee is eligible to 
hold unils, and desires to continue to hold tlie unils, then the nominee 
shall be bound to return all the unencushud warrants for the future months 
for necessary reclincalion. 

However, such a nominee desiring to continue to liold (he units shall not 
be cntilled to any Inicresl or any compensalloii during Ihe period it lakes 
(he Trust to rectify the w;irrajits already Isisucd in favour of the deceased 
member to Utose in favour of the newly admitted members. 

(7) In the event of death of an applicant where the application Is made 
by an indlvidu.ai for the bencilt of anotlicr individual who is a mentally 
handicapped person, the alternate applicant shall be lx>und to return all 
the uiiuncushcd income distribution warrants for future mon ths for necessary 
rectification, tlowever, such uileriiatc applicant sliull not be entitled to 
any interest or any compeiisutlon during the period It takes the Trust to 
rectify the warranls already issued in favour of the deceased applicuni 
to those in favour of the newly admitted applicant. 

18) Notwiihslandlng unytliliig contained in the foregoing sub-clause, the 
lYusl reserves Us right to make the income distribution on a quarterly, 
half-yearly or annual basis as the case may be, should be reasons of 
expediency, cost. Interest of members and oUier circumstances make it 
necessary for the Trust to do so. 

In such an event the Trust shall notify tlie members by publication In 
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at least two leading English language dally newspapers. No member shall 
have a right to claim Income distribution on monthly basis alter the Trust 
makes a notUlcatlon as above. 

Cumulative option — In case an applicant opts for the cumulative option, 
one consolidated Income distribution warrant dated 1-2-1996. will be 
Issued for the period up to December 31, 1995. There will be no further 
Income distribution under this option till terminaliun of the scheme and 
the Plan made thereunder. The income earned will be ploughed back an 
will be rellected in the net asset value. 

As a matter of precaution against possible fraudulent encashment of 
income distribution warrants due to loss/inlsplacemenl. applicants are 
requested to give the full particulars of their bank account (i.e. nature 
of account and account number, name of bank) at the appropriate space 
in the applicatioh form as well as on tlie acknowledgment receipt portion 
for record. Income distribution warrants will then be made out in favour 
of the bank for crediting their account so specified and sent to them. 
Members may deposit the Income distribution warrants in the said bank 
for credit of their account. In case the complete bank particulars are not 
given, income distribution warrants will be issued in the name of the 
member. 

Income distribution to non-resident Indian investor —> Dividend under 
the Plan shall be paid as per tlic exchange control regulations. The NRls. 
may choose any of the following modes to receive income distribution 
warrants. 

(1) Ihe warrant can be Issued in the name of the Investor and sent to a 
relative who is resident in India for crcdlllng the account of the investor, 
or 

(ii) 'Hie warrant can be issued in the name of a relative who is resident 
in India and sent to him for crediting his account. 


Deferred Income Plan/Scheme, 1995 

Notmeation No. UT/DBOM/329-B/SPD-72D/65-9e — dated 20th October, 
1995. 

Offer document of tlie Deferred Income Plan. 1995, made under section 
21, of the Unit "ITusl of India Act, 1963 (52 of 1993), approved by the 
Ebceculive Committee in the meetingheld on ISth August, 1995, is published 
here below. 

OFFER DOCUMEN'l' 

OJfer open September 1, 1995 to September 25, 1995. 

'Ihe Deferred Income Plan, 1995, has been formulated under section 
19(l)(8)(c) of the Unit 'Trust of India Act, 1963 (52 of 1963), In relation 
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to unit Scheme, the Deferred Income Scheme. 1095, made under aectlon 
21 of the said Act by the Board of Trustees of the UH. 

The Plan particulars have been prepared In accordance with the Securities 
and E^xchange Board of India (Mutual Funds) Regulations. 1963. and the 
units offered for public subscription have not been approved or disapproved 
by the SEBl, nor has the SEBl certified on the accuracy or adequacy of 
the offer document. 

Plan objecliue.- This Is an Income oriented Plan. The plan alms at meeting 
the needs of Investors by providing either higher Income at a later date 
on quarterly basis or cumulation of income over a period of five years. 

Highlights : 

* A five year Plan 

* Open to resident adult indivldual/s either singly or with another Individual 
on Joint/either or survivor basls/minors/HUFs/trusts societies/regd. co¬ 
op. socleties/bodles corporate including non-profit making companies 
(under section 25 of the Companies Act, 1956). 

* im proposes to pay minimum targeted dividend at 26 per cent, per annum 
to be paid at the beginning of every quarter in the third year. Dividend 
for the 4th and 6th years will be declared before the end of the preceding 
years and paid quarterly. 

*There Is no distribution of income under the cumulative option. The 
Income generated shall be ploughed back and will be reflected In the net 
asset value. 

■Repurchase will be allowed after the first year at NAV based repurchase 
price after deducting cost not exceeding five per cent, of NAV per unit 
under both the options. 

■Scope for capital appreciation as a part of investment will be In equities. 

■Tax benefits under section SOL and under sections 48 and 112 of Income- 
tax Act, 1961. on dividends and capital gains from capital appreciation. 

Risk factors : 

■Investments in units of the Plan are subject to market risks and the NAV 
of the Plan may go up or down depending on market forces. 

■In the event of actual Income not being sufficient to pay a minimum 
targeted return of 26 per cent, per annum In the third year members may 
suffer loss on unit capital to that extent. 

■Performance of the previous Scheme/Plan of im Is not necessarily an 
Indication of future results. There can be no assurance that the objective 
of the Plan will be achieved. 

Deferred Income Plan. 1995. is only the name of the Plan and does not 
In any manner Indicate the quality of the Plan. Investors are urged to study 
the terms of the offer carefully before they invest In the Plan. 
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Ucmagement’t perception qf risk /actors : 

*un has been In operation for over 30 years and has built up expertise 
In managing funds of around Rs. 6I.060 crores from over 48 million 
Investors. 


The Table below indicates performance of four Deferred Income Scheme/ 
Plan launched so far : 


si. Schemes/ 

' No. Plan 

Quarterly dividend under 

Deferred income Option 

3rd 4th Blh 6th 7th 

year year year year year 

Bonus 

dividend 

(payable on 

maturity 

Yield 

1. U1US-90 

5 year 

18% 

24% 30% - 

5% (plus 30% 


opllon 

7 year opUon 

24% 24% 30% 30% 

17.25% 

capital 

apprcclaUon 

on maturity) 

7.5% 

14.25% 

2. OIUS-91 

Deferred 

option 

18% 

24% 30% - 

5%* & 6% 

15.37% 

Cumulative 

opUon 

3. DlUS-92 

28% 

28% 28% - 

2.5%* & 3%** 

15.50% 

15.70% 

4. OIUP-93 

28% 

28% 28% - 

- 

15.19% 


‘Interim bonus dividend declared on 09-8-93 although there was no 
provision in the Scheme. 


** Bonus dividend declared on 16-08-94, as per the provision of the Scheme 
for declaration of bonus dividend at the end of the third year. 

Constitution of l/H. - Unit Trust of India was set up as a statutory body 
under the Unit Trust of India Act. 1963, with a view to encouraging saving 
and Investment and participation in the income, profits and gains accruing 
to un from the acquisition, holding, management and disposal of secu¬ 
rities. It started functioning with eOect from let July. 1964. 

Management cf UTt: 

The management of the affairs and business of UTI are vested in the Board 
oTTTusteewlth a full time chairman appointed by the Covenunent of India. 
Besides the board, there is a statutory Executive committee comprising 
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the chairman, the cxecuUve trustee and two other trustees nominated b; 
the Industrial Development Bank of India. This Committee Is competen 
to deal with any matter within the competence of the Board. 

Board of Trustees 

1. Dr. S. A. Dave-Chalrtnan, Unit Trust of India. 

2. Shri S. H. Khan-Chairman, Industrial Development Bank of India. 

3. Dr. Ai'vlnd Vlrmanl-Advlsor. Policy Planning, Govt, of India, Depart 
men! of Economic AfTalrs.Mlnlstry of Finance. 

4. Shrl N. S. Sekhsarla-Managing Director, Gujarat Ambuja Cements Ltd 

5. Sliri P.K. Khanna-Chariered Accountant. 

6. Kum. I. T. Vaz-Exocutlvc Director, Reserve Bank of India. 

7. Shri J. S. Salunkhe-Chairman, Life Insurance Corporation of India 

8. Shri N. Vaghul-Chalrmaii. ICICI Ltd. 

0. Shri J. V. Shctly-Chainuaii and Managing Director, Canara Bank. 

Deferred Income Scheme, IBQS 

I. Short title and commencement. • (1) 'tills Scheme shall be callec 
the Deferred Income Scheme, 1BB5 (DlS-95). 

(2) llie Scheme and (he Plan made thereunder shall be for the period c 
five years, i.e. from 1st October, 1995, to 30th September, 2000. 

(3) Units will be on sale from 1st September, to 25th September, 1995 
for 25 days ; 

Provided, however, the Executive Coinmillce of the Board of Trustees c 
(he Unit 'trust/Chairman may suspend the sale of units under the Schem 
at any time in circumstances like war, disruption of trading in stoc 
exchanges and other socio-economic factors after giving seven days nolle 
in newspapers or in such other manner as may be decided by the Uni 
'trust. 

II. Definitions. - In this Scheme and the Plan made thereunder iinles. 
the context otherwise requires 

(a) ‘acceptance date’ with reference to an application made by an applican 

to the TYust fur sale or repurcha.se of units by the 'lYust means the da 
on which the Trust, after being satisfied tliat such application is in ordei 
accepts the same; _ 

(b) ‘the Act* means the Unit Trust of India Act, 1963 (52 of 1963) ; 

(c) ‘alternate applicant'' in case of minor means the parent other tha. 
the parent who has made the application on behalf of the minor ; 

(d) ‘appllcanl* means a person who is eligible to participate in the Schem 
and the Plan ipade thereunder who is nota minor and makes an appHcatio 
under clause 111 of the Plan ; 
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“ellBlble InstituUon* means an eligible trust as dellned In the Unit Trust 
India (General Regulations) Act, 1964 ; 

‘member* used as an expression under the Scheme and the Plan made 
ireunder shall mean and include the applicant who has been allotted 
its under the Scheme ; 

.‘number of units deemed to be in issue* means the aggregate of the 
mbers of units sold and remaining outstanding ; 

•person" shall Include an eligible inslllutlon as defined above ; 

'recognised stock exchange* means a slock exchange, which is for Uie 
le being recognised under the Securities Contracts (Regulation) Act, 
56 (42 of 1956) : 

‘registrars* means a person whose services may be retained by the Trust 
act as the registrars under the Scheme from time to time ; 

"regulations* means the Unit Trust of India (General Regulations) Act, 
64, made under section 43(1) of the Act : 

“SEBI* means the Securities and Exchange Board of India, set up under 
: Securities and Exchange Board of India Act. 1092 (15 of 1992) ; 

) "society* means a society established under the Societies Registration 
t of 1860 or any other society established under any State or Central 
V for the time being in force ; 

"unit* means one undivided share of the face value of rupees ten in 
e unit capital ; 

"unit capital* means tlie aggregate of the face value of units sold under 
e Scheme and outstanding for the time being ; 

I "Unit Trust* or *l'rust’ means the Unit Trust of India established under 
ctlon 3 of the Act ; 

' all other expressions not defined herein but defines in the Act/Regulations 
.all have the respective meanings assigned to them by the Act/Regu- 
lions ; 

Words impHsrting singular shall include the plural and all reference to 
asculine gender shall Include the feminine and vice versa. • ' 

[. Valuation of assets pertaining to this Scheme. - (a) LIsled securities 

II be valued at closing prices on the Bombay Stock Exchange on the 
Lte of valuation, lliose not listed on the Bombay Stock Exchange will 
: valued at closing prices on respective principal stock exchanges. If the 
curitles have not been traded fpr more than three months prior to the 
lte of valuation, then the Trust may value the securities in the manner 
>nsldered by it to be fair so as to reflect Its true realisable value in 
:cordance with the method of valuation approved by Uie board. 

I Money market instruments and other fixed Income bearing instruments. 
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Including debentures, will be valued on the basis of current yields and 
maturity value ot comparable Instruments or In the manner as may be 
considered to be fair by the Trust. 

(c) All other assets, not capable of being valued as aforesaid, shall be valued 
at their book value or in a manner as may be considered fair fay the Trust. 

(d) Securities not listed shall be fair valued In accordance with the policy 
laid down by the board from time to time. Valuation of assets will be subject 
to regulation and guidelines that may be prescribed by the SEBI In due 
course. 

IV. Determination of net asset value (NAV). - The net asset value of 
the units issued upder the Scheme and the Plan made tliereunder shall 
be calculated by detertnining the value of the Scheme's assets and subtracting 
liabilities of the Scheme taking into consideration the accruals and provisions. 
The net asset value per unit shall be calculated by dividing the NAV of 
the units under the Scheme by the total number of units issued and 
outstanding on that date. This NAV (on historic basis) shall be published 
at least in two daily newspapers initially once every three months during 
the first year. On completion ofthelock-ln-perlod. l.e., September 30, 1996, 
the NAV shall be declared once every month commencing from October 
1, 1996, or at such Intervals as may be approved by SEBI. The calculation 
of NAV will be subject to regulations and guidelines that may be prescribed 
by SEBI In due course. 

V. Trust not to be admitted and recognised for the purpose of the 
Scheme and the Plan. - The person who is registered as the member 
and in whose name a membership advice has been issued shall be the 
only person to be recognised by the Trust as the member and as having 
any right, title or interest in or to such units : and the Trust may recognise 
such member as absolute owner thereof and shall not be bound by any 
notice to the contrary or to take any notice of the execution of any trust 
save as herein expressly provided or as by some court of competent 
Jurisdiction ordered, to recognise any trust or equity or other Interest 
aflecling the title to any units represented in the Scheme. 

VI. Transfcr/plcdge/assignmcnt of units. - Units Issued under the 
Scheme are not transferable, piedgeable/asslgnable. 

VII. Investment objectives and policies. - Investment objectives and 
policies of the Scheme are to primarily provide regular quarterly income 
to the subscriber and also to endeavour providing capital appreciation 
to the subscriber on maturity of the Scheme. 

Funds collected under the Scheme shall after providing for all Initial, 
preoperative and ope{atlonal expenses be Invested as follows 

(1) at least 80 per (wnt. of the funds will be Invested In flxed Income 
securities. 
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(II) up to 20 per cent, of the funds may be Invested In equities, equity 
related instruments and money market Instruments. 

Notwithstanding the aforesaid, the proportion of Investment In money 
market Instruments could be Increased, consistent with the SEBI Guide¬ 
lines on the same. 

(III) All debt Instruments in which Investments are made by the Scheme 
should have been rated as Investment grade 1^ CRISIL/ICRA/CARE or 
any other credit rating agencies which may be recognised from time to 
time: Provided that If the debt instrument Is not rated, the specific approval 
of the Board of trustees of the Trust shall be taken for Investment. 

(iv) No term loans will be advanced by this Scheme. 

(v) Investments by way of privately placed debentures, securitised debts 
and other unlisted debt Instruments shall not exceed 40 per cent, of the 
total assets of the Scheme. 

(vi) The Scheme shall not invest more than five per cent, of its corpus 
In any one company's shares. 

(vii) Not more than ten per cent, of the funds of all the Schemes of the 
Trust taken together including this Scheme shall be Invested In shares, 
debentures or other securities of a single company. 

(vlU) Not more than IS per cent, of the funds under all Schemes of the 
Trust including this Scheme shall be invested in the shares and debentures 
of any one industry : 

Provided that provision shall not apply to a Scheme which has been floated 
for investments In one or more specified Industries and declaration to that 
effect has been made in the offer letter. 

(lx) Transfers of investments from this Scheme lo another Scheme/Plan 
of the Trust shall be done only If 

(a) such transfers arc done at the prevailing market price for quoted 
Instruments on spot basis. 

(b) the securities so transferred shall be In conformity with the Investment 
objective of the Scheine/Plan to which such transfer has been made ; 

(c) transfer of unlisted or unquoted investments from the Plan to another 
Scheme/Plan of the Trust shall be done as per the policies laid down by 
the board of trustees of the Trust. 

(x) The Scheme shall not invest In or lend to another Scheme/Plan of the 
Trust. 

(xl) The Scheme shall not borrow funds to finance Its investments. 

Vni. Development Reserve Fund (DRF) contribution. - 0.10 per cent, 
of the weekly average net asset value shall be set aside as contribution 
towards the DRF of the Trust every year. DRF contribution will be part 
of recurring expenses. 
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The Trust Instituted this fund In the year 1883-84 as a common fund 
to enable the Trust to meet the expenditure In respect of research and 
developmental work In connection with the Introduction of new Schemes, 
innovation of new systems and procedures at the conceptual- stage and 
also various other productional and developmental work not related to 
or linked with any particulars Scheme itself. The fund la also utilised for 
economic and capital market research, management and professional 
training, surveys and market research for the Trust, marketing and 
corporate image building eflbrts that are not connected to any speciilc 
Scheme and human resource development efforts with long term effects 
and which iltay relate to the Trust's future activities. 

IX. -8taiI Welfare Trust contribution. - 0.10 per cent of weekly average 
net asset value shall be set aside every year as contribution to the staff 
welfare trust. The Trust has Instituted the Staff Welfare Trust for the welfare 
of Its employees which shall include relief in any distress, medical relief, 
health relief or for similar other purposes. 

X. Publication of accounts. - The Trust shall as soon as may be after 
the 30th June, of each year cause to be published In such manner as 
the Board may decide, accounts In the manner specified by the Board 
showing the working of the Scheme and the Plan made thereunder during 
the period ending as of that date. The Trust shall furnish to the SEBI 
copies of duly audited annual accounts Including the balance sheet and 
the profit and loss account as also unaudited half yearly accounts and 
the quarterly statement of movements in NAV and a quarterly portfolio 
statement Including changes from the previous periods. The Trust shall 
make such disclosures to the Investors as are essential to keep them 
Informed about any information which may have an adverse bearing on. 
their Investments. The I'epsl shall, on request In writing received from 
a member, furnish him a.^d^|^'of the accounts arid statements so published. 

XI. Additions and amendments to the Scheme and the Plan made 
thereunder. - The Board may from time to time add to or otherwise amend 
this Scheme and the Plan made thereunder and any amendment/addition 
thereof will be notified In the Ofnclaf Gazette, fn case of any amendments 
prior approval of the SEBI shaU be obtained. 

XII. Termination of the Scheme and the Plan made thereunder. - (a) 

The Scheme and the Plan made thereunder shall stand finally terminated 
on September 30,2000, the outstanding units of the membera shall be 
repurchased and the members shall be paid the value of their units at 
the repurchase price fixed for the final repurchase during the above period. 

Besides receiving the repurchase price determined, no further benefit of 
any kind either by way of increase in the repurchase value or by way of 
dividend for any subsequent period shall accrue. However, the TVust 
reseiyes the right to extend the Scheme beyond five years with the prior 
approvtd of the SEBI in writing. In such an event the member shall be 
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given an option to either sell back the units to the Trust or to continue 
in the Scheme. The Trust could also give the Investor the option to 
automatically convert the repurchase proceeds into any other Scheme 
launched or in operation at that time. 

(b) The Trust may wind up the Scheme and the Plan made thereunder 
under the following circumstances : 

(i) on the expiry of five years of the Scheme and Plan made thereunder, 
l.e., on 30th September, 2000, or on expiry of such date beyond live years 
as may be decided by the Trust, 

(11) on the happening of any event which in the opinion of the Trust requires 
the Scheme and the Plan made thereunder to be wound up, or 

(lil] if 75 per cent, of the members of the Scheme pass a resolution that 
the Scheme be wound up or 

(iv) if the SEBI so directs in the interest o( the members. 

(c) Where the Scheme is wound up in pursuance of sub-clause (b) above, 
the Trust shall give noUce of the circumstances leading to the winding 
up of the Scheme to the SEBI and in two dally newspapers having 
circulation all over India and also in a vernacular newspaper circulating 
in Bombay, at least a week before the termination is effected. 

(d) On and from the date of ad\'ertlsement of the termination, the Trust 
shall- 

(I) cease to cany on any business activities in respect of the Scheme, 

(II) cease to create and cancel units In the Scheme, 

(III) cease to issue and redeem units in the Scheme. 

(e) The Board of Trustees shall call a meeting of the members to consider 
and pass necessary resolutions by simple majority of the members present 
and voting at the meeting for authorising the trustees or any other person 
to take steps for winding up of the Scheme. 

(f) (i) The Board of Trustees shall dispose of the assets of the Scheme 
concerned in the best interest of the members of the Scheme. 

(ii) The proceeds of sale in pursuance of sub-clause (f)(i) above, shall In 
the first instance be utilised towards discharge of such liabilities as are 
properly due under the Scheme and after making appropriate provision 
for meeting the expenses connected with such winding up, the balance 
shall be paid to the members in proportion to their respective interest 
in the assets of the Scheme as on the date when the decision for winding 
up was taken. 

(g) On the completion of the winding up the Tfust shall forward to the 
SEBI and the members a report on the winding up containing particulars 
such as circumstances leading to the winding up, the steps taken for 
disposal of assets of the fund before winding up, expenses of the fund 
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for winding up, net assets available for distribution to and a cerUflcate 
from the auditors of the Scheme. 

(h) Notwithstanding anything contained hereinabove, the application of 
the provisions of the SEBI (Mutual Funds) Regulations, 1993, In respect 
of disclosures of half yearly reports and annual reports shall continue. 

(I) After the receipt of the report referred to In clause XII (g), if the SEBI 
is satisfied that all measures for winding up of the Scheme have been 
completed, the Scheme shall cease of exist. 

(J) The Trust shall pay the repurchase value as early as possible alter the 
membership advice along with the request letter for repurchase has been 
received by it and other procedural and operational formalities are complied 
with. The membership advice, the request letter and other forms. If any, 
shall be retained by the Trust for cancellation. 

XIII. Power to construe provisions. - If any doubt arises as to the 
Interpretation of any of the provisions of the Scheme and the Plan made 
thereunder, only tlie Chairman, and If no one Is appointed as Chairman 
then, the Executive Trustee shall have the powers to construe the provisions 
of the Scheme and the Plan made thereunder. In so far such construction 
Is not In any manner prejudicial or contrary to the basic structure of the 
Scheme and the Plan made thereunder and such decision shall be conclusive, 
binding and final. 

llie provisions of the Scheme formulated hereunder and the provisions 
of the Plan as stated In the Scheme shall be read in conjunction to each 
other. 

XIV. Relaxation of provisions. - Only the Chairman, and if no one Is 
appointed as Chairman then, the Executive Trustee of the Trust may In 
order to mitigate hardship or for smooth and easy operation of the Scheme 
and the Plan made thereunder, relax any of the provisions of the Scheme 
and the Plan made thereunder In case of any members or class of members 
upon such terms as may be deemed expedient under intimation to the 
SEBI. 

Any changes In the offer document shall be with prior approval of the 
SEBI. 

XV. Scheme and Plan made thereunder to be binding on members. 

- The terms of this Scheme and the Plan made thereunder, including any 
amendments, changes thereto from time to time, shall be binding on each 
member and every other person claiming through him as If he had expressly 
agreed that they should be so binding notwithstanding anything contrary 
contained in the provisions of the Scheme and Plan made thereunder. 

ZVI. Benefits to the members. - All beneflts accruing under the Scheme 
and the Plan made thereunder in respect of capital, reserves and surpluses. 
If any. at the Ume of the closure of the Scheme and the Plan made 
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thereunder shall be available only to the members who hold the units for 
the full term of the Scheme and Plan made thereunder till its closure. 

XVII. Deduction of tax at source. - As per the present taxation laws 
the Trust Is required under section 194K to deduct Income-tax at source 
at 15 i>er cent, from the Income payable after July 1, 1995, to individual 
members under the Plan If such income exceeds Rs. 10,000 during the 
financial year. 

Similarly, tax will be deducted at source from the income payable to the 
Hindu undivided families If such income exceeds Rs. 10,000 during the 
financial year. 

No deduction of tax will be made for trusts which are covered under section 
11 or 12 or 10(22) or 10(22A) or 10(23) or 10(23A) or 10(23C) of the Income- 
tax Act, 1961, on the basis of a declaration In the format provided in the 
application form. 

No deduction of tax at source will be made where a declaration In the 
prescribed Form No. 15H is filed to the effect that tax estimated on total 
Income of the investor for the relevant year will be nil. 

The form prescribed for non deduction of tax at source should be submitted 
at least three months before the despatch of income distribution warrants. 

XVm. Tax eonoessions. - luxation for Income and capital appreciation 
under the Plan will be subject to prevalent tax laws. As per the present 
taxation laws income from units under all Scheme of the Trust including 
‘DIP-95* will enjoy deduction from Income up to an overall limit of Rs. 
13,000 under section SOL of the Income-tax Act, 1961. 

Any long-term capital gains arising out of the Plan will be subject to 
treatment Indicated under sections 48 and 112ofthelncoine-laxAct, 1961. 

Value of Investment In units under the Plan Is exempted from wealth- 
tax. 

XIZ. For eligible trust. - Units are approved securities under section 
ll(2)(b) of the Income-tax Act, 1961 ; eligible trusts Investing in units 
will, therefore qualify for tax exemption in respect of Income and corpus 
under sections 11 and 13 of the Income-tax Act, 1961. 

XX. Rights of members. - (1) Ihe members under the Plan have a pro¬ 
portionate right In tlie beneficial ownership of the assets of and to the 
dividend declared by the Plan. 

(2) The members have a right to ask the Trustees about any information 
which may have an adverse bearing on their investments and the Trustees 
shall be bound to disclose such information to the members. 

(3) The members are entitled to have the dividend warrants sent to them 
within 42 days of the date of declaration of the dividend. 

(4) The members have the right to inspect all documents listed under the 
heading ‘documents available for inspection*. 
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XXI. Ctutodlans. - Stock-Holding Corporation of India, altuated at Mittal 
Court, B-Wlng, Nariman Point. Bombay 400 021, have been functioning 
as custodian for all our Schemes and Plans as per the agreement entered 
into with them on January 17, 1994. 

The custodians are required to take delivery of all properties belonging 
to Schemes/Punds/Plans of the Trust and hold them in custody accounts, 
separately from the assets of the custodians and their other cllenta. 

The custodians will make efforts to have the properties of the Schemes/ 
Funds/Plans registered In the name of the Trust and will deliver them 
only as per Instructions from the Trust and on receipt of the consideration. 
The custodian shall be generally authorised to attend to all non discre¬ 
tionary and procedural details for discharge of normal custodial functions 
in connection with the sale, purchase, transfer the other dealings with 
the securities, other assets held by them as an agent except as may 
otherwise be directed by the Trust. Custodians shall provide all informa¬ 
tion. reports or any explanation sought by the Trust or the auditors of 
the Trust for the purpose of audit and for physical verification and 
reconciliation of securities belonging to the Schemes/Funds/Plans of the 
Trust. 

XZll. General. - As per regulation 30 of the SEBl (Mutual Funds) Regu¬ 
lations, 1993, all close ended Schemes of mutual funds are required to 
be listed. Considering the special nature and purpose of our Scheme we 
have made an application to the SEBI to exempt the applicability of listing 
of‘OIP-95’. In case our request is not acceded to the Scheme will be listed 
on NSE and OTCEI and UTT will issue unit certificates In marketable lots 
which will be tranferable. The repurchase fallity, however, will continue 
to be provided to the Investors after one year, irrespective of whether the 
Scheme is listed or not. 

Deferred Income Plan, 1095 

Deferred Income Plan, 1995 (DIP-95) formulated under the Deferred Income 
Scheme, 1995, are given herebelow. 

I. Deflnitiona. - The words not defined in the Plan and defined in the 
Scheme and Act/Regulations shall have the respective meanings assigned 
to them in the Scheme/Act/Regulations. 

n. Face value of each unit. - The face value of each unit Issued under 
the Scheme shall be ten rupees. 

ni. Application for units. - (1) Application for units may be made by 
residents only, viz., 

(a) Individuals either singly or with another individual on Joint/either or 
survivor basis ; 

(b) a parent, step-parent or other lawful guardian on behalf of a resident 
minor. An application cannot be made by an adult and minor Jointly : 



IflBB]. NOTIFICATIONS, CIRCULARS & SCHEMES ETC. 83 

(c) an eligible Institution as defined under the Scheme Including private 
trust being Irrevocable thrust and created by an instrument in wilting ; 

(d) a society as defined under the Scheme ; 

(e) a registered co-operative society ; 

(f) other bodies corporate Including non-profit-making companies formed 
under section 25 of the Companies Act, 1956, but excluding banks and* 
other companies registered under the Companies Act. 1956 ; 

(g) Hindu undivided family. 

(2) ^tpllcatlon shall be made in such form as may be approved by the 
Chalrman/ExecuUve Trustee of the Trust. 

IV. Minimum amount of investment. - Application shall be made for 
a minimum of 200 units and thereafter in multiples of 100 units under 
both the optlons-dcferred and cumulative. There will be no maximum limit. 

An applicant should submit only one application for the total number of 
units required. Two or more applications in single or Joint names will be 
deemed to be multiple applications if the sole or first applicant is the same. 
The Trust reserves the right to reject In Its absolute discretion all or any 
such multiple applications. 

In case of investment of Rs. 50.000 and above, the investor is advised 
to furnish Income-tax P.AN./G.I.r. number and Income-tax Circle address 
If he/she Is having so. 

V. Minimum target amount to be raised. - An amount of Rs. 50 crores 
is targeted to be raised under the Plan. Oversubscription, If any, will be 
retained by the Trust. 

The Trust shall by account payee cheque/refund order refund not later 
than six weeks from the date of closure of the sale of units the entire 
amount collected under the Plan, If sixty per cent, of the said targeted 
amount is not subscribed. 

In the event of failure to refund the amounts within the period stipulated 
above, the Trust shall be liable to pay interest to the applicants at a rate 
of 15 per cent, per annum on the expiry of six weeks from the date of 
closure of the sale of units. 

VI. Limitation on ezpensos. - Initial issue expenses may not exceed 6 
per cent, of the funds raised under the Plan. Initial issue expenses of the 
Plan are estimated to be as under : 


Expenses Per cent. 

Printing and postage 1.50 

Publicity and marketing 1.50 

Commission to agents 1.25 

Administrative expense 0.50 
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Registrars charges 

0.50 

Miscellaneous 

0.75 

Total 

6.00 

Thus for every rupee Invested by an 
palse will be invested In the Plan. 

Investor not less than ninety four 

In addition to the Initial issue expenses the following expenses will be 
charged to the Plan on a recurring basis which shall not exceed three 
per cent, of the average weekly net asset value during any accounting year. 
Estimated recurring expenses are as under : 

Expenses Per cent. 

Admlnlstrattve Expenses 

1.00 

Custodial fees 

0.50 

Development reserve fund 

0.10 

Staff welfare trust 

0.10 

Accounting fees 

0.20 

Registrars fees 

0.50 

Other expenses 

0.60 

Total 

3.00 


The above expenses are estimates and are subject to change inter se as 
per actual ecpences incurred. However, the total expenses would be within 
the limit of six per cent, of the funds collected for initial issue expenses 
and three per cent, of the weekly average net asset value during any 
accounting year for recurring expenses, in accordance with the SEBI 
(Mutual Funds) Regulations, 1993. Further, the administrative expenses, 
contribution to development reserve fund and contribution to the staff 
welfare trust will not exceed 1.25 per cent, of the weekly average NAV 
of the Plan during the accounting year. 

VII. Mode of payment. - (l)(i) The payment for the units applied for by 
an applicant shall be made by him along with the application in cash, 
cheque or draft. 

Where applications are submitted at the branch ofQces of the Trust, 
cheques or drafts be drawn on branches of banks within the city where 
the branch office at which the application is tendered is situated : 

Provided, however, that the applicant who wishes to apply for units from 
a place other than where the TVust has its branch oftlce/collection centre/ 
franchise office, may do so by sending the application to the branch ofllce 
of the Trust along with the bank draft for number of units applied for 
after deducting therefrom charges payable for bank draft. However, in case 
of applications received along with local bank draft where the UTI has 
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Its branch omce/collection centre/franchise oince bank, the draft com¬ 
mission will have to be borne the Investor. 

(11) If the payment Is made by cheque, the acceptance date will, subject 
to such cheque being realised, be the date on which the cheque Is received 
by the branch ofllce or authorised collecUon centre. 

If payment Is made by draft, the acceptance date will, subject to such 
draft realised, be the date of Issue of such draft, provided, the application 
Is received by the branch olllce of the Trust or authorised collection centre 
Within such time as may be deemed reasonable by the Trust, ir the amount 
tendered by way of payment for the units applied for is not sulftclent to 
cover the amount payable for the units applied for, the applicant shall 
be Issued such lower number of units as could be issued under the Scheme, 
the balance due to him shall be refunded at his cost In such manner as 
the Trust may deem lit. 

(2) (a) Right of the Trust to accept or reject application. - The Trust shall 
have the right at Its sole discretion to accept and/or reject application 
for Issue of units under the Scheme and Flan made thereunder. Any 
decision of the Trust about the eligibility or otherwise of a person to make 
an application under the Scheme and the Flan made thereunder shall be 
ftnal. 

(b) IncoTT^Iete application liable for rejection. - In case the application is 
found to be Incomplete, the same will be liable for rejection and refund 
of such application money will be made by the Trust as soon as possible 
without Incurring any liability whatsoever for Interest or other sum. 

Refund will be made after compliance with reqfiisile operational and 
procedural formalities. 

(3) Applicant bound to comply with the requirements under the Scheme and 
Plan made thereunder before being Issued units. - Persons applying for units 
under the Scheme and the Flan made thereunder shall be bound to satisfy 
the Trust about their eligibility to make an application and comply with 
all requirements of the Trust such as trust deed, resolution by the 
managing body to buy units In case of application from Trusts, birth 
certUlcate In case of application on behalf of minor, etc., depending on 
the category of the Investors. The compliance or otherwise to the saUs- 
factlon of the Trust with such requirements shall be at the sole discretion 
of the Trust. 

A person who holds units under a false declaration shall be liable to have 
the membeiahlp cancelled and the name deleted from the register of 
members. 

The TVust shall have the right in such an event to repurchase the units 
at par after deduction of 25 per cent. penalty or at such price as may 
be decided by the Trust, and recover the Income distribution wrongly paid 
from out of the repurchase proceeds and return the balance. 
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The amount shall not carry any Interest IrrespecUve of the period it takes 
the Trust to effect the repurchase and to remit the repurchase proceeds 
to the applicant. 

Vtll. Sale of units. - The sale price of units during the period'of oiler 
shall be at par. 

The contract for sale of units by the Trust shall be deemed to have been 
concluded on the acceptance date. On such conclusion of the contract 
for sale, the Trust shall as soon thereafter as possible, issue to the applicant 
membership advice evidencing that he has been admitted as a member 
in the Scheme and the Plan made thereunder. A membership advice Issued 
by the Trust to the eligible institution or body corporate shall be made 
out In the name of the eligible Instltutlon/body corporate. The Trust shall 
not incur any liability for loss, damage, misdelivery or non-delivery of the 
membership advice so sent. 

Irhe Trust shall endeavour to send the membership advice within 10 weeks 
from the date of closure of sale of units under the Plan. 

IZ. Repurchase of units.- (1) There shall be a one year lock-ln-perlod, 
i.e., upto 30lh September, 1996. There shall be no repurchase during the 
first year of the Plan. Repurchase price will be based on the NAV of units 
(on historic basis) and shall be declared Initially once every three months 
during the first year. On completion of the lock-in-period, i.e., 30-09-96. 
the NAV based repurchase price after deducting cost not exceeding five 
per cent.^of NAV per unit shall be declared once every month commenc¬ 
ing from 1-10-1996. 

(2) Deferred income option. - The Trust will offer to repurchase the units 
from the second year of the I’lan. Repurchase price will be based on historic 
NAV. While calculating the repurchase price the Trust shall be at liberty 
to deduct administrative cost and other charges not exceeding five per 
cent, of the NAV per unit. Repurchase will be effected on receipt of the 
membership advice along with a request letter on plain paper duly signed 
by all the holders and duly witnessed by another person giving his name, 
occupation and address. All the u'-Us indicated in the advice should be 
tendered for repurchase. No partial repurchase of units shall be permitted. 
The member while making an application for repurchase shaH be bound 
to surrender all the unpaid income distribution warrants remaining 
outstanding up to and inclusive of the quarter of repurchase to the Trust. 

The Trust shall not on accepting the membership advice along with the 
request letter for repurchase be bound to pay any income distribution 
on the units for the quarter of acceptance or future quarters nor shall 
any Interest be payable on the repurchase proceeds. 

All the documents and the un^ld income distribution warrants if any, 
received shall be retained by the Trust for cancellation. 

(3) Notwithstanding anything contained in the foregoing sub-clause the 
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Trust shall be at liberty while repurchasing the units, Ih the event of failure 
of the members to surrender the Income distribution warrants which are 
then outstanding, to deduct from the repurchase price such amount 
representing the amount of the Income distribution warrants payable in 
future as have not been surrendered and pay the balance to the member.^ 
On the acceptance of the membership advice and the request letter for 
repurchase by the Trust, the members right to receive future income 
distribution including the Income distribution for the quarter of acceptance 
will cease and the Trust shall have a claim on the amount/s represented 
by such outstanding Income distribution. ^ 

(4) A member to be entitled to a full year's Income distribution paid out 
on a quarter^ basis should have held the units for a full year. A member 
who holds units for a part of the year shall be entitled to receive pro¬ 
portionate Income distribution for the period of holding which shall always 
be full quarters of holding, part of a quarter of whatever length being always 
ignored. 

(5) In the event of the-death of the member and on surrender to the lYust 
by the legal representative or nominee of the membership advice, the 
request letter for repurchase and the unpaid income distribution warrants 
outstanding to the deceased member, the Trust shall on compliance with 
the requirements laid down in connection with the recognition of claim, 
repurchase the units in the manner prescribed In sub-clauses (2) and (3) 
hereinabove in accordance with such rules and guidelines as may be 
formulated by the lYust and pay the outstanding proportionate quarterly 
income distribution up to the date of the settlement of the claim and such 
payment shall be for periods of whole quarters. 

(6) Payment for units repurchased by the Trust after the deductions. If 
any, shall be made as early as possible after the acceptance date In such 
manner as the applicant may Indicate In the application. No Interest shall, 
on any account, be payable on the amount due to the applicant and the 
cost of remittance (including postage) or of realisation of cheque or draft 
sent by the Ttust shall be borne by the applicant. 

(7) Cumulative option. - The Trust shall In case of units issued under the 
cumulative option offer to repurchase the units from the second year of 
the Plan. Repurchase price will be based on historic NAV. While calculating 
the repurchase price the Trust shall be at liberty to deduct administrative 
cost and other charges not exceeding five per cent, of the NAV per unit. 

No partial repurchase will be permitted. 

(8) The repurchaseid units will not be reissued. 

(9) The basis of computation of repurchase price shall be subject to 
regulations, guidelines that may be prescribed by the SEBl In due course. 

Z. Restrictions on repurchase of units. - Notwithstanding contained 



«8 TAXAllON-STATUTCS [Vol. 134 

In any provlaion of the Plan, the Tirust ahall not be under any obligation 
to repurchase units : 

(I) on such days as are not working days : and 

(II) during the period (as nolUled by the Ttiisl) when the register of members 
Is closed In connection with the annual closing of the books and accounts. 

E)g)lanation. - For the purpose of this Scheme and the Plan mad^ there¬ 
under the term ‘working day‘ shall mean a day which has not been 
either : 

(i) notified under the Negotiable Instruments Act. 1881. to be a public 
holiday in the State of Maharashtra or such other states where the Trust 
has Its offices ; or 

(II) notified by the Trust In the Gazette of India as a day on which the 
office of the lYust will be closed. 

XI. Publication of repurchase price. - The Trust shall as early as possible 
after determining the repurchase price publish it In at least two leading 
dally newspapers. 

XII. Membership advice. - No unit/membership certificate shall be issued 
to a member In respect of his membership of units Issued under the Scheme 
and the Plan made thereunder. They will, however, be given membership 
advice evidencing admission as a member in the Scheme and the Plan 
made thereunder 

Xin. Manner of preparation of membership advice. - Itie membership 
advice shall be in the form approved by the Chairman/executive Trustee 
of the TYust. 

XIV. Szobange of membership advice and procedure when advice is 
mutilated, defaced, lost, etc. - For the purpose aforesaid the membership 
under the Plan shall follow such rules/guldellnes/procedures and execute 
such documents as would be formulated/required by the Trust from time 
to time. 

XV. Register of members. - The following provisions shall have effect 
with regard to the registration of members. 

(1) A register of the members shall be kept by the lYust and there shall 
be entered In the register, Inter alia : 

(a) the names and addresses of the members ; 

(b) the number of the membership advice and the number of units held 
by every such person ; and 

(c) the dale on which such person became the bolder of the units standing 
In his name. 

(2) Any change of name or address on the part of any member shall be 
notified to the lYust, which, on being satisfied of such change and on 
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:ompUance with such formaliUes as It may require, shall alter the register 
iccordlngly. 

3) Except when the registers are closed In accordance with the provisions 
n that behalf hereinafter contained, the register shall during business 
lOurs (subject to such reasonable restrictions as the Trust may impose 
:iut so that not less than two hours on each business day shall be allowed 
.or Inspection) be open to Inspection by any member without charge. 

4) The register will be closed at such times and for such periods, as Ihe 
rrust may from time to time determine provided that it shall not be closed 
or more than 45 days In any one year. The Trust shall give notice of such 
closure by advertisement in newspapers or other media. 

.5) No notice of any trust express, implied or constructive, shall be entered 
jn the register in respect of any unit. 

.VI. Application by and registration of eligible Institutions, minors 

jtc. - (1) Eligible institutions, body corporate, and societies (including 
cooperative societies) may be registered as members. 

^2) An adult, being a parent, step-parent or other lawful guardian of a 
minor may hold units and deal with them in accordance with and to the 
extent provided, in sub-section (2A) of section 21 of the Act. Such adult 
if so required shall furnish to the Trust. In such manner as may be specified, 
proof of the age of the minor and the capacity to hold and deal with units 
sn behalf of the minor. The ITust shall be entitled to act on the' statements 
made by such adult in the application form without any further proof. 

(3) Eligible institutions, bodies corporate or societies shall whenever 
required submit to the Trust all the relevant documents showing the 
applicants' competence to Invest in units, such as memorandum and 
articles of association, bye-laws, etc., an authorised copy of the resolution 
by the managing body, etc., authorising investment in units and a copy 
of the requisite power of attorney. 

XVII. Receipt by member to discharge trust. - The receipt of the member 
for any moneys paid to htm in resptect of the units represented by the 
scheme and the Plan made thereunder shall be a good discharge to the 
Trust. 

XVin. Nomination by members. - (1) Members may exercise ihe right 
to make or cancel a nomination to the extent provided in the regulations. 

(2) Members being either parent or lawful guardian on behalf of a minor 
and an eligible institution, societies, bodies corporate and the Hindu 
undivided families shall have no right to make any nomination. 

Non-resident Indians can be nominated as per the guidelines issued by 
the Reserve Bank of India from time to time. 

nx. Death of a member. - (1) In case of death of either of the joint members 
of units the survivor shall be the only person recognised by the Tnut as 
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having title to or interest in the units represented by the scheme and the 
Plan made thereunder : 

Provided, that nothing herein contained shall afTect any right which any 
other person may have as against such survivor in respect of the said 
units. 

(2) In the event of death of a single member, the nominee shall be the 
person recognised by the Trust as the person entitled to the amount payable 
by the Trust in respect of units. 

(3) In the absence of a valid nomination by single member, the executor 
or administrators of the deceased member or a holder of succession 
certificate Issued under Part X of the Indian Succession Act, 1925 (39 
of 1925), shall be the only persons who may be recognised by the Trust 
as having any title to the units. 

(4) Any person becoming entitled to the units consequent upon the death 
of a member(s) may. upon producing such evidence as to his title as the 
Trust shall consider sufllcient, be paid the repurchase value of all units 
to the credit of the deceased after all the formalities in connection with 
the claim have been complied with by the claimant. 

(5) In the event the nominee is a person eligible to hold units then at 
the desire of the said nominee, the nominee may Instead of receiving the 
repurchase value of all units to the credit of the deceased shall be permitted 
to hold the units as a member and conUnue to remain registered as a 
member and shall be issued a membership advice In his name indicating 
units so desired to be held subject to the conditions regarding minimum 
ho.dlngs. 

(6J In the event of death of a single member during the lock-in-period the 
Trust shall settle the claim after compliance with necessaiy formalities 
and pay the legal heir/nominee the repurchase value as detailed In the 
relevant clause(s) or arrived at by any other method as may be decided 
by the Trust. 

XX. Income distribution. - (1) The member shall have the right to exercise 
an option to participate in the deferred income option or the cumulative 
option. This shall be done at the time of Investment in the Plan and the 
option once exercised will be final. In the absence of any specific option 
being exercised by the applicant it shall be treated as deferred income' 
option. The provisions of the scheme and the Plan made thereunder will 
be applied to both options and where the provisions vary the relative details 
are given accordingly. 

Deferred income option. - The Trust shall not declare any dividend under 
the Plan for the first two years. 

(2) The Trust proposes to pay minimum targeted dividend at 26 per cent, 
per annum at the beginning of every quarter in the third year. Before 
declaring dividend under the Plan, the Trust shall provide for depreciation 
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on Investments and also make a provision for bad and doubtful debts, 
to the satlslactlon of Its auditors and shall disclose the method of depreciation 
In the notes to the accounts. 

Based on the Investment objective and policies of the Plan as also prevailing 
and likely yields from the Instruments In which funds of the Plan wUl 
be Invested, the Plan would be able to generate sufficient returns to pay 
minimum targeted dividend at 26 per cent, per annum payable quarterly 
in the third year for the Investment. Current yields from Hxed Income 
securities range from 16 per cent, to 16.5 per cent, and the “yield to 
maturity* varies in the range 18 per cent, to 19 per cent. The expected 
returns from equity can be conservatively put at 20 per cent, per annum. 
Thus it should be possible for the Trust to pay the minimum targeted 
return of 26 per cent, per annum payable quarterly In the third year to 
the Investors. Rate of dividend for each subsequent year shall be decided 
pn the basis of the income of the plan and relevant factors and shall be 
declared before the end of the previous year and paid quarterly. Post dated 
income distribution warrants for the 3rd. 4 th and 5th years shall be sent 
In advance. The Trust shall endeavour to despatch the Income distribution 
warrants within 42 days from the date of declaration of the rate of dividend. 

(3) The Income distribution for each quarter shall be made payable at the 
beginning of the quarter and will be paid by the Trust under such 
prepayment arrangements by means of Income distribution warrants or 
any Instrument encashable at par at the branches of such bank as the 
Trust may specify. The Trust however reserves the right to forward post 
dated income distribution warrants for such of the members as may be 
applicable In such manner and for such periods as the Trust may determine. 

(4) Subject to the provisions of sub-clause (3), the warrants for payment 
of Income distribution on a quarterly basis will be sent to the member 
and the warrants will be so dated that the member shall encash-each one 
of the warrants on becoming mature for payment. Every warrant shall 
have validity for three months. 

The Trust shall not be bound to pay Interest In the event of any of the 
warrants not reaching the members before the expiry of the validity period 
or in the event of their becoming stale. 

(5) In the event of the death of the member If the nominee Is eligible to 
hold units and desires to continue to hold the units, then the nominee 
shall be bound to return all the unencashed warrants for the future months 
for necessary rectification. 

However, such a nominee desiring to continue to hold the units shall not 
be entitled to any Interest or any compensation during the period It takes 
the Trust to rectify the warrants already Issued In favour of the deceased 
member to those In favour of the newly admitted member. 

(6) Notwithstanding anything contained in the foregoing sub-clause, the 
Trust reserves Its right to make the Income distribution on monthly, half 



93 


TAXATION-STATUTECS 


[Vol. 134 


yearly or annual basis as the case may be, should the reasons of expe¬ 
diency, cost, Interest of members and other circumstances make It necessoiy 
for the Trust to do so. 

In such an event the Trust shall notify the members by a publication In 
two leading English language dally newspapers. No member shall have 
right to claim Income distribution on quarterly basis after the Trust makes 
a notlHcatlon as above. 

(7) Cumulattue option. - There will be no Income distribution under the 
cumulative option. The Income generated shall be ploughed back and will 
be reflected In the net asset value. 

For every Rs. 1,000 Invested the Indicative value would be Rs. 1,260 at 
the beginning of the fourth quarter of the third year. 

(8) Maturity btmus diuidend. - In the event of any bonus dividend on the 
initial investment being declared under the Plan on maturity, the bonus 
dividend for the cumulative option shall be two per cent, more than that 
under the deferred income option. 

Post-dated quarterly income distribution warrants are sent under the 
deferred Income option In the third, fourth and fifth years, such warrants 
are not required to be sent under the cumulative option hence lower cost 
are incurred on stationary, printing, postage, bank charges, registrar 
charges, administrative charges et c. These lower costs will enable the Trust 
to pay a bonus dividend two per cent, more under the cumulative option 
than that under the deferred Income option. 

As a matter of precaution against possible fraudulent encashment of 
Income distribution warrants due to loss/mlsplaceinent. applicants are 
requested to give the full particulars of tlielr bank account (l.c., nature 
and number of account, name of bank), at the appropriate space in the 
application fonn as well as on the acknowledgment receipt portion for 
record, income distribution warrants will then be made out In favour of 
the bank for crediting their accounts so specifled and sent to them. 

Members may deposit the Income distribution warrants In the said bank 
for credit of their account. In case the complete bank particulars are not 
given, income distribution warrants will be issued in the name of member. 



1606] 


NonncATicms, circulars schemes etc. 


03 


Institutional Investors* Special Fund Unit Scheme. 199S 

NetmoaUon No. UT/DBDM/aOOC/SPD-SO/eS^ — dated 20th October, 

1995. 

The oner document of the InstltuUonal Investors Special Fund Unit 
Scheme. 1005, made under section 21 of the Unit TTust of India Act, 1063 
(52 of 1063), approved by the Encutlve Committee In the meeting held 
on I6th August, 1995, Is published herebelow. 

OFFER DOCUMENT 

Offer open from 21et Auguet, to SOth September, 1995. 

This unit Scheme has been formulated in accordance, with section 21 of 
the Unit Trust of India Act, 1963 (52 of 1063), by the Board of Ttrustees 
of the un. 

The Scheme particulars have been prepared In accordance with the Securities 
and Exchange Board of India (Mutual Fund) Regulations, 1993* and the 
units olTered for subscription have not been approved or disapproved by 
the SEBI, nor has the SEBI certifled on the accuracy or adequacy of the 
offer document. 

Objectlue oj the Scheme. - Tills Is a five year close ended Income oriented 
Scheme which allows exit at NAV based price. The Scheme Is for Insti¬ 
tutional Investors who want to Invest large amounts In an exclusive 
Scheme. 

Highlights : 

*Mlnlmum investment is one lakh units and In multiples of 50,000 units 
thereafter. Face value of units is Rs. 10. 

'Open to eligible trusts Including charitable and religious trusts^ societies 
registered under Uie Societies Registration Act, 1860, any other body either 
established or controlled by or under a State or Central Act for charitable 
purposes army/alr force/navy/paramilltaiy fund, any other Institution/ 
corporate body (excluding companies). 

Tire Trust proposes to pay a minimum targeted rate of return of 15 per 
cent, per annum for the first year, to be paid on pro-rata basis In July, 

1996. The dividend for the subsequent years will be declared before the 
end of the previous year and paid half yearly In January and July each 
year. 

•Option for reinvestment of dividend. 

Repurchase allowed after the first year from the date of the commencement 
of the Scheme at NAV based price. 

Risk factors : 

•Investments In the unit of the Scheme are subject to market risks and 
the NAV of the Scheme may go up or down depending on factors and forces 
affecting the capital market. 
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'*In the event of actual income not being sufllcient to pay a minimum 
targeted return of 15 per cent, per annum in the first year, unitholders 
may suffer loss of unit capital to that extent. 

'Performance of the previous Schemes/Plans of the Trust Is not necessarily 
an Indication of future results. There can be no assurance that the objective 
of the Scheme will be achieved. 

'Institutional Investors' Special Fund Unit Scheme, 1995, Is only the name 
of the Scheme and does not In any manner Indicate the quality of the 
Scheme, Investors are urged to study the terms of the offer carefully before 
they invest in the Scheme. 

Management's perception oj risk factors. - The Trust has been In operation 
for over 30 years and has built up expertise in managing funds of around 
Rs. 61,000 crores from over 48 million Investors. 


Constitution of UTI. - The Unit Trust of India was set up as a statutory 
body under the Unit Trust of India Act, 1963, with a view to encouraging 
saving and Investment and participation In the Income, profits and gains 
accruing to the Trust from the acquisition, holding, management and 
disposal of securities. It started functioning with effect from 1st July, 1964. 

■Management ofUn. - The management of the affairs and business of4he 
Trust are vested In the Board of trustees with a full time chairman 
appointed by the Government of India. 

Besides the Board, there Is a statutory executive conlmlttee comprising 
the chairman, the executive trustee and two other trustees nominated by 
the Industrial Development Bank of India, The committee is competent 
to deal with any matter within the competence of the Board. 

Board of Trustees 


1. Dr. S.A. Dave 

2. Shii S.H. Khan 

3. Dr. Aivlnd Virmanl 


4. Shil N.S. Sekhsarla 

5. Shrl P.R. Khanna 

6. Kum. I.T. Vaz 

7. Shrl J.S. Salunkhe 

8. Shii N. Vaghul 


Chairman, Unit Trust of India 

Industrial Development Bank of 
India. 

Advisor, Policy Planing, Govt, of 
India Department of Economic 
Affairs, Ministry of Finance. 

Managirtg Director, Gujarat 
Ambuja Cements Ltd, 

Chartered Accountant 

Executive Director, Reserve 
Bank of India. 

Chairman. Life Insurance 
Corporation of India. 

Chairman, ICICI Ltd. 
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9. Shrt J.V. Shetty Chairman and Managing Direc¬ 

tor. Canara Bank. 

Itie detailed features of the Scheme are as given below : 

1. Short title and eommeneement. - (1) This Scheme shall be called the 
Instltatlonal lavestors' Special Fund Unit Scheme. 1995 (IISFSUS 
1995). 

(II) It shall come into force on the. 21st day of August. 1995. 

(III) The Scheme shall be for a period of five years, i.e., from Ist October, 
1995, to 30th September, 2000. 

(iv) Units will be on sale from 21st August. 1995, to 30th September. 1995, 
for 41 days : 

Provided, however the executive committee of board of trustees of the trust/ 
chairman may suspend the sale of units under the Scheme at any time 
in circumstances like war, disruption of trading in stock exchanges and 
other socio-economic factors after giving seven days* notice In newspapers 
or In such other manner as may be decided, by the Unit Trust. 

n. Definitions. - In this Scheme, unless the context otherwise requires.- 

(1) “acceptance date’ with reference to an application made an applicant 
to the Unit Trust for sale or repurchase of units by the Unit Trust means 
the day on which the Unit Trust after being satislled that such application 
is in order, accepts the same ; 

(2) “the Act" means the Unit,Trust of India Act, 1963 (52 of 1963) ; 

(3) “applicant* means a person who Is eligible to participate In the Scheme 
and who makes an application under clause IV of tlie Scheme ; 

(5) “number of units in issue’ means the number of units sold and 
outstanding; 

(6) “person" shall Include an eligible trust as defined above; 

(7) “regulations’ means the Unit Trust of India General Regulations, 1964, 
made under section 43(1) of the Act; 

(8) *SEB1“ means the Securities and Exchange Board of India set up under 
the Securities and Exchange Board of India Act, 1992 (15 of 1992); 

(9) “Unit* means one undivided share of the face value of rupees ten In 
the unit capital pertaining to this Scheme; 

(10) “UnltTrust* or “Trust" means IheUnitTrust of India established under 
section 3 of the Act; 

(11) all other expressions not defined herein but defined In the Act/ 
Regulations shall have the respective meanings assigned to them by the 
Act/Regulations. 
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m. Face Talna of oach unit.- The fact value of each unit ahall be ten 
rupees. 

IV. Application for nnlts.-(l) Applications for units under this Scheme 
may be made by:- 

(1) All eligible trusts Including charitable and religious trusts. 

(11) Societies registered under the Societies Registration Act, 1860. 

(ill) Any other body either established or controlled by or under a State 
or Central Act for charitable purposes. 

(Iv) Army/alr force/navy/paramllltary fund. 

(v)Any other Instltutlon/corporate body (excluding companies) as may be 
decided by the Trust. 

(2) Applications shall be made in such form as may be approved by the 
chairman/executive trustee of the Unit Trust. 

(3) Eligible Institutions, bodies corporate or societies shall whenever 
required submit to the lYust all the relevant documents showing the 
applicant’s competence to invest In units, such as memorandum and 
articles of association (bye-laws, etc., an authorised copy of the resolution 
by the managing body, etc.) authorising investment In units and a copy 
of the requisite power of attorney. 

V. Minimum amount of Investment.* The minimum Investment under 
the Scheme is 1 lakh units and thereaftet in multiples of fifty thousand 
units with no maximum limit. 

An applicant should submit only one application for the total number of 
units required. Two or more applications will be deemed to be multiple 
applications if the applicant Is the same. The Trust reserves the right to. 
reject In Its absolute discretion all or any such multiple applications. 

The Investor Is advised to furnish Income-tax PAN/OIR No. and Income- 
tax Circle office address If they are having so. 

VI. Mode of payment. *(1) All payments for units applied for shall be made 
by the applicant along with the application by way of draft (bank draft 
commission to be borne by the investor), cheque. Inclusive of the cost of 
realising the cheque or draft. Cheques and drafts should be drawn only 
on branches of banks within the dty where the branch ofllce of the Trust 
at which the application Is tendered Is situated. 

(11) If payment Is made by cheque, the acceptance date will subject to such 
cheque being realised, be the date on which the cheque Is received by 
the branch ofRce of the Trust. If payment Is made by draft, the acceptance 
date will subject to such draft being realised, be the date of Issue of such 
draft, provided, the application Is received by the branch ofllce of the Trust 
within such time as may be deemed reasonable I^ the Trust. If the amount 
tendered by way of payment for the units applied for Is not sufflclent to 
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cover the amount payable for the units applied for and other charges 
payable the applicant shall be Issued the number of units being a multiple 
of Ally thousand units (subject to a minimum of 1 lakh units) nearest 
to the number applied for and the balance. If any, due to the applicant 
shall be refunded to the applicant at the applicant's cost. 

(Ill) Right of the Trust to aqcept or reject application.-The Trust shall have 
the right at Its sole discretion to accept and/or reject application for Issue 
of units under the Scheme. Any decision of the Trust about the eligibility 
or otherwise of. a person to make an application under the Scheme shall 
be final. 

(Iv) Incomplete application liable for rejectlon.-ln case the application Is 
found to be Incomplete the same will be liable for rejection and refund 
of such application money will be made by the Trust as soon as possible 
without Incurring any liability whatsoever for interest or other sum. 

Refund will be made after compliance with requisite operational and 
procedural formalities. 

(v) Applicant bound to comply with the requirements under the Scheme before 
being issued unlts.<Institutlons applying for units under the Scheme shall 
be bound to satisfy the Trust about their eligibility to make an application 
and comply with all requirements of the Trust such as trust deed, resolution 
by the managing bo^ to buy units In case of application from trusts, 
bye-laws and resolution by the' managing committee, etc., in case of 
application societies, etc., depending on the category of the investors. 
The compliance or otherwise to the satisfaction of the Trust with such 
requirements shall be at the sole discretion of the Trust. 

An institution which holds units under a false declaration shall be liable 
to have the unitholding cancelled and the name deleted from the register 
of unitholders. 

The Trust shall have the right In such an event to repurchase the units 
at par after deduction of 25 per cent, as jjenalty or at such price as may 
be decided by the Trust and recover the Income distribution wrongly paid 
from out of the repurchase proceeds and return the balance. 

The amount shall not carry any interest Irrespective of the period It takes 
the Trust to effect the repurchase and to remit the repurchase proceeds 
to the applicant. 

Vn. Mlnlmom target ameant to bo raised,-An amount of Rs. 50 crores 
Is targeted to be raised under the Scheme. Oversubscription, If any, will 
be retained by the Trust. The Trust shall by account payee cheque/refund 
order, refund not later than six weeks from the date of closure of the sale 
of units under the Scheme the entire amount collected under the Scheme, 
if sixty per cent, of the said targeted amount Is not subscribed. 

In the event of failure to refund the amount within the period stipulated 
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above, the Trust shall be liable to pay the Interest to the applicants at 
a rate of 15 per cent, per annum on the expiry of six weeks from the date 
of closure of the sale of units under Scheme. 

VIII. Ltmltatton on expenses. -Initial Issue expenses may not exceed 3.5 
per cent, of the funds raised under the Scheme. Initial issue expenses 
of the Scheme are estimated to be as under : 

Expenses head Per cent. 


Printing and postage 

0.75 

Publicity of marketing 

0.75 

Commission/Incentive payment 

1.00 

Administrative expenses 

0.50 

Miscellaneous 

0.50 

Total 

3.50 

Thus, for every rupee Invested by an investor not less than 96.5 palse 
will be invested in the Scheme. In addition to the initial issue expenses 
the following expenses will be charged to the Scheme on a recurring basis 
which shall not exceed two per cent, of the average weekly net asset value 
during any accounting year. Estimated recurring expenses are as under. 

Expenses head 

Per cent. 

Administrative expenses 

1.0 

Custodial fees 

0.5 

Development reserve fund 

o.i 

Stair welfare trust 

0.1 

Accounting fees 

0.2 

Other expenses 

0.1 

Total 

2.0 


The above expenses are estimates and are subject to change inter se as 
per actual expenses incurred. However, the total expenses would be within 
the limit of 3.5 per cent, of the funds collected for initial issue expenses 
and 2 per cent, of the weekly average net asset value during any accounting 
year for recurring expenses, in accordance with the SEBI (Mutual Funds) 
Regulations, 1993, administrative expenses and contribution to DRF will 
not exceed 1.25 per cent, of the weekly average net asset value of the 
Scheme during the accounting year. 

XI. Sale of unlte.-fhe sale price of units during the period of offer shall 
be at par. 

The contract for sale of units by the Unit Trust shall be deemed to have 
been concluded on the acceptance date. The Unit Trust shall there after 
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issue unit certmcate in lots of 50.000 units each. The Unit Trust will not 
incur any liability for the loss, daniaf*e, mls-dellvery or non-dcllvery of 
the unit certificates, so senl. 

A unit certificate issued by the Unit Trust of a irust/society/body corporate 
shall be made out in the name of such trust/society/body corporate. The 
Unit shall endeavour to send the unit certlUcate as soon as possible but 
not later than ten weeks from the dale of closure of sale of unus under 
the Scheme. 

X. Valuation of assets pertaining to this Scheme.-(a) Listed securities 
will be valued at closing prices on the Bombay slock exchange on the date 
of valuation. Those not llstc-tl on tlie Bonibay stock exchange will be valued 
at closing prices on respective principal slock exchanges. 

If the securities have not been traded for more than three months prior 
to the date of valuallon, then the Trust may value the securities In the 
manner considered by it to be fair so as reflect Us true realisable value 
in accordance with method of valuation approved by the board. 

(b) Money market Instruments and other Uxed income bearing instruments. 
Including debentures, will be valued on the basis of current yields and 
maturity value of comparable instruments or in the manner as may be 
considered to be fair by the Trust. 

(c) All other assets, not capable of being valued as aforesaid, shall be valued 
at their book value or in a manner as m.ay be considered fair by the Trust. 

(d) Securities not listed shall be fair valued in accordance with the policy 
laid down by the board from time to time. 

Valuallon of assets will he subject to regulations and guidelines that m.ay 
be prescribed by the SICUI In due course. 

XI. Determination of net asset value {NAV),-T1)C net asset value of the 
Scheme shall be calculated by determining the value of the Scheme's assets 
and subtracting Ihe liabilities of the Scheme taking into consideration the 
accruals and provisions. The net asset value per unit shall be caleiilalcd 
by dividing the NAV of the Scliciiie by the total number of units Issued 
and outstanding on the date. This NAV (on historic basis) shall be published 
at least in two dally newspapers initially once every three months during 
the first year. On completion ofthc lock-In-period the NAV shall be declared 
once every week commencing from 1st October, 1996. or at such Intervals 
as may be approved by SEBI. Tlie calculation of NAV will be subject to 
regulations and guidelines that may be prescribed by the SEBI In due 
couse. 

XII. Inrestment objectives and rollcics.-(l) Not more than 20 per cent, 
of the funds mobilised under the Scheme will be Invested in equities and 
equity based instruments and the rcm.TinIng In fixed income securities 
and money market instruments. 
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Notwithstanding the aforesaid, the proportion of Investment In money 
market Instruments could be increased, consistent with the SEBI gutde- 
Unes on the same. 

(II) It shall be the discretion of the Trust to decide about the composition 
of portfolio subject to restriction on Investment and making Income 
dlstrlbutlpn having regard to the Interest of the investors. 

(III) All debt instruments In which Investments are made by the Scheme 
should have been rated as Investment grade by CRISIL/ICRA/CARE or 
any other credit rating agencies which may be recognised from time to 
time ; 

Provided, that if the debt Instrument Is not rated, the specific approval 
of the board of trustees of the Trust shall be taken for Investment, 

(Iv) No term loans will be advanced by this Scheme. 

(v) Investment way of privately placed debentures, securitised, debts 
and other unlisted debt Instruments shall not exceckf 40 per cent, of the 
total assets of the Scheme. 

(vi) The Scheme shall not Invest more than 5 per cent, of its corpus In 
any one company's shares. 

(vll) Not more than 10 per cent, of the funds of all the Schemes of the 
Unit Trust taken together Including this Scheme shall be Invested in 
shares, debentures or other securities of a single company. 

(vlil) Not more than 15 .per cent, of the funds under all Schemes of the 
Unit Trust Including this Scheme shall be Invested In the shares and 
debentures of any one Industry : 

Provided, that the provision shall not apply to a Scheme which has been 
floated for Investments In one or more specihed Industries and a declaration 
to that effect has been made In the offer letter. 

(lx) Transfers of Investments from this Scheme to another Scheme/Plan 
of the Trust shall be done only If- ■ 

(a) such transfers are done at the prevailing market price for quoted 
instruments on spot basis. 

(b) the securities so transferred are In conflrmlty with the investment 
objective of the Scheme/Plan to which such transfer has been made. 

(c) Transfer of unlisted or unquoted Investments from the Scheme to 
another Scheme/Plan of the Trust shall be done as per the policies laid 
down by the board of trustees of the Trust. 

(x) The Scheme shalf not Invest in or lend to another Scheme/Plan of the 
Trust. 

(xl) The Scheme shall not borrow funds to finance Its investments. 
Xin, Repnrtihase of nnits. - (1) (i) There shall be a one year lock-in-period. 
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l.e., upto 30th September, 1996. There shall be no repurchase of units 
during the first year of the Scheme. Repurchase price shall be at NAV 
(historic) based price and shall be declared Initially once every three months 
during the flrst year. On completion of the lock-ln-perlod, the repurchase 
price shall be declared once eveiy week commencing from October 1, 1996. 

Partial repurchase shall be allowed provided that the repurchase so m^e 
should not result in the unitholder holding units other than In multiples 
of fifty thousand units. 

Repurchase shall be effected on receipt of the unit certificate with the 
form of repurchase duly filled in. 

(11) The unitholder shall be under no obligation to offer its units for 
repurchase as provided In sub-clause (l){i) above had It will be free to 
hold them as long as It desires durii^ the currency of the Scheme. 

(2) The contract for repurchase shall be deemed to have been Concluded 
on the acceptance date. 

(3) Payments for units repurchased by the Unit Trust shall be made as 
early as possible after the acceptance date In such manner as the applicant 
may Indicate in the application. No Interest shall, on any account, be 
pa 3 rabte on the amount due to the applicant, and the cost of remittance 
(Including, postage) or of realisation of cheque or draft sent by the Unit 
Trust shall be borne by the applicant. 

(4) The repurchased unit will not be re-lssued. 

(5) The basis of computation of repurchase price shall be subject to 
regulations and guidelines that may be prescribed by the SEBl In due 
course. 

xrv. Restrictions on sale and repurchase of units. - Notwithstanding 
anything contained in any provision of this Scheme, the Unit Trust shall 
not be under an obligation to sell or repurchase units- 

(I) on such days as are not v(orklng days ; and 

(II) during the period (as notified by the Unit Trust) when the register of 
unitholders Is closed In connection with the half yearly/annual closing 
of the books and accounts. 

ExplanatUm. - For the purposes of this Scheme, the term “working day* 
shall mean a day which has not been either : 

(I) notified under the Negotiable Instruments Act. 1881. to be a public 
holiday In the State of Maharashtra or such other States where the Unit 
Trust has Its onices ; or 

(II) notified by the Unit Trust In the Gazette of India as a day on which 
the ofllce of the Unit Trust will be closed. 

XV. Sale or repurchase to be as on the acceptance date. - Every sale 
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or repurchase of units by the Unit Trust shall be as on the acceptance 
date at the respective prices prevailing on that day. 

XVI. Publication of repurchase price. - The Unit Trust shall, as early 
as possible after the determination of the repurchase price, publish It In 
two leading dally newspapers. 

XVn. Form of unit certificate. - Tlie unit certificates shall be in such 
form as may be decided by the Chalrman/executive trustee of the Trust. 
Each unit certificate shall bear a distinctive number, the number of units 
represented by the certificate and the name of the unitholder. 

XVIII. Manner of preparation of unit certificate. - The unit ceriiflcale 
may be engraved or lithographed or printed as the board may, from time 
to time determine and shall be signed on behalf of Ihe Trust by two persons 
duly authorised by the Unit Trust. Every such signature may either be 
autographic or may be effected by a mechanical method. No unit certificate 
shall be valid unless and until it is so signed. Unit certificate so signed 
shall be valid and binding notwithstanding that, before the Issue thereof, 
any person whose signature appears thereon may have ceased to be a 
person authorised to sign unit rertlflcate on behalf of the unit trust : 

Provided that should the unit certtfleate so prepared contain the signature 
of an authorised person who however Is dead at the time of issue of the 
certificate, the unit trust may by a method considered by It as most suitable, 
cancel the signature of such a person appearing on the certificate and 
have the signature of any other authorised person affl-Ked to it. llie unit 
cert ideate so Issued shall also be valid. 

XIX. Procedure when the unit certincate is mutilated, defaced, lost, 
etc. - (1) In ease any unit certidcnle sliall be mutilated or worn out or 
defaced, the Unit Trust in its discretion, may Issue to the person entitled 
a new unit cerlirieate representing the same number of units as the 
mutilated or worn out or defaced unit certificate. In case any unit certtdeate 
should be lost, stolen or destroyed, the Unit Trust may, at Its discretion 
issue to the per.soa entitled a new unit ceriiflcale in lieu thereof. No such 
new unit certidcale shall be issued unlc.ss the applicant shall previously 
havc- 

(I) furnished to the Unit Trust evidence satisfactory to it of the mutilation, 
wearing out, defacemcnl, loss, theft or destruction of the original unit 
certldcate ; 

(ii) paid all expenses in connection with the investigation of the facts ; 

(ill) (in case of mutilation or wearing out or defacement) produced and 
surrendered to the Unit Trust the muldnted or worn out or defaced unit 
certldcate ; and 

(Iv) furnished to the Unit Trust .surli indemnity as it may require. 

The Trust shall not incur any Il.-ibllily for issuing such unit certldcate 
In good faith under the provisions of tills clause. 
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(2) Before Issuing any unit certificate under the provisions of this clause, 
the Unit Trust may require the applicant for the unit certificate to pay 
a fee of rupees five per unit certificate issued by it together with a sum 
sufficient In the opinion of the Trust to cover any charges or taxes Including 
postal registration charges that may be payable in connection with the 
Issue and dispatch of such unit ceriiflcale. 

XX. Register of unitholders. - The following provisions shall have effect 
with regard to the registration of unitholders : 

(1) A register of the unitholders shall be kept by the Unit Trust and there 
shall be entered In the register Inter alia : 

(a) the names and addresses of the unitholders ; 

(b) the number of units held by evciy such unitholder : and 

(c) the date on which such unitholder became the holder of the units 
standing In its name. 

(2) Any change of name or address on the part of any unitholder shall 
be notified to the Tnist, which on being satisfied of such change and on 
compliance with such formalities as it may require, shall alter the register 
accordingly. 

(3) Except when the register Is closed In accordance with the provisions 
In that behalf hereinafter contained, the register shall during business 
hours (subject to such reasonable restrict ions as the Unit Trust may lm|}Ose 
but so that not less than two hours on each business day shall be allowed 
for Inspection) be open to Inspection by any authorised representative of 
the unitholder without charge. 

(4) The register will be closed at such times and for such period as the 
Unit Trust may from lime to time determine provided that It shall not 
be closed for more Uian 45 days In any one year. ITie Unit Trust shall 
give notice of such closure by advertisement In newspapers or other media. 

(5) No notice of any trust express. Implied or construrtlvc, and no lien 
shall be entered on the register In respect of any unit relating to any person 
other than the unitholder. 

XXI. Receipt of unitholder. - The receipt of the unlthoKlcr for any moneys 
paid to it In respect of the units represented by the unit certificate shall 
be a good discharge to the Unit Trust. 

XXII. Transfer/pledgo/asslgnment of units. - Transfer/pledge/asstgn- 
ment shall be allowed after a lock-ln-pcrlod of three months from the date 
of commencement of the Scheme.t.c., from 1st January, 1996, subject to 
the following terms : 

(1) Every unitholder shall be entitled to transfer the units or any of the 
units held by It by an Instrument In writing In a form approved by the 
chairman of the Trust provided that no transfer shall be registered If the 
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registration thereof would result in the transferor or the transferee being 
a holder of a number of units not being a multiple of 50,000 : 

Provided, that no transfer shall be made except to the persons in the classes 
mentioned in Clause IV. - 

(2) Every instrument of transfer shall be signed by the transferor and the 
transferee and the transferor shall be deemed to remain the holder of the 
units transferred until the name of the transferee is entered in the register 
in respect thereof. 

(3) Transfer instruments with the relative unit certificates shall be lodged 
with any of the branches of Unit Trust. 

(4) Eveiy instrument of transfer shall be duly stamped (if under the law 
it requires to be stamped) and left with the Trust for registration along 
with the relative unit certlflcate or certincates and such other evidence 
as the Unit Trust may require in support of the title of the transferor or 
its right to transfer the units. The Trust may dispense with the production 
of any unit certificates which shall have become lost, stolen or destroyed, 
upon compliance by the transferor with the like requirements to those 
arising in the case of an application by him for the replacement thereof. 

(5) If a transferee becomes a holder of units in an official capacity or by 
operation of law then the branch of the Trust, shall subject to production 
of such evidence which In their opinion is sufficient, proceed to effect the 
transfer, if the intended transferee is otherwise eligible to hold units. 

(6) When the units are Issued in the official name, they shall be deemed 
to be transferred without any instrument of transfer from each holder of 
the office to the succeeding holder of the office on and from the date on 
which the latter takes charge of the office. 

(7) When the holder of the office transfers the units so held to a person 
not being his successor in office the transfer shall be made by an instru¬ 
ment of transfer signed by the holder of the office and In the name of 
the onice. 

(8) All Instruments of transfer, which may be registered, shall be retained 
by the Trust for such period as may be necessary keeping in view procedural 
and operational requirements. 

(9) The Trust shall endorse the details of the transferee on the reverse 
of the units certlllcate in the space provided for the purpose. 

(10) Subject to the provision contained hereinabove the Trust shall register 
the transfer and return the unit certificate to the transferee within 30 
days from the date of lodgement of the unit certificate together with the 
relevant Instrument of transfer. > 

XXIU. ^iplicatioa and transfer forms signed by attorneys. — If any 
application or transfer form is signed by a person holding a power of 
attorn^ empowering him to do so. the original power of attorney or a 
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notarlally certified copy of the same should be submitted along with the 
application or the transfer form, as the case may be unless the power 
of attorney has already been registered In the books of the Trust. 

XXIV. Rate of Income distribution. - The Trust proposes to pay a 
minimum targeted rate of return of 15 per cent, per annum for the first 
year, to be paid on pro rata basis in July, 1996. The dividend for the first 
year will be calculated on a day-to-day basis depending on the date of 
Joining. The dividend for the subsequent years will be declared before the 
end of the previous year and paid half yearly in January, and July, each 
year. 

XXV. Payment to unitholders. - (1) Not less than 90 per cent, of the 
profits earned during the year shall be distributed to the unitholders, by 
way of dividend. 

Before declaring dividend In the Scheme, the Trust shall provide for 
depreciation on Investment and also make a provision for bad and doubtful 
debts, to the satisfaction of the auditors and shall disclose the method 
of depreciation in the notes to the accounts. The Trust proposes to pay 
a minimum targeted dividend at 15 per cent, payable on a pro rata basis 
In July, 1996, for the first year. 

Based on low iharketlng and servicing costs and the Investment objective 
and policies of the Scheme as also prevailing and likely yields from the 
Instruments In which fund of the Scheme will be Invested, the Scheme 
would generate sufRcient returns to pay the minimum targeted return of 
15 ^r cent, in the first year. The current yields from fixed income securities 
range from 16 per cent, to 16.5 per cent, and the “yield to maturity’ varies 
In the range 18 per cent, to 19 per cent. The expected returns from equity 
investments can be conservatively put at 20 per cent, per annum. Thus. 
It should be possible for the Trust to pay the minimum targeted return 
of 15 per cent, per annum to the investors. The rate of dividend for each 
subsequent year shall be decided on the basis of the income of the Scheme 
and relevant factors and shall be paid out half-yearly in January/July, 
each year. The Trust shall endeavour to despatch the Income distribution 
warrants 42 dayp from the date of declaration of the rate of dividend. 

(2) It shall be lawful for a unitholder to receive and return any income 
declared by the Trust in respect of units of which it is such holder, 
notwithstanding that the units have already been transferred by It for 
consideration unless the transferee who claims the Income from the 
transferor has within fifteen days of the date on which the income became 
due, lodged the certificate and all other documents relating to the transfer 
which may, under the provisions or otherwise, be required by the Trust, 
for being registered in Its name. 

Explanation. - The period specified In this sub-clause shall be extended- 
(1) In case of loss of the transfer deed by theft or any other cause beyond 
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the control of the transferee by the actual period taken for the replacement 
thereof ; and 

(11) In case of delay In the Iodf<lng of any certificate and other documents 
relating to the transfer connected with the transit through the post, by 
the actual period of the delay. 

(3) Nothing contained hereinabove shall alTcct the right of the Trust to 
pay to the unit holder any Income which has become due. In respect of 
units of which It Is such a holder. 

(4) No Interest shall be payable by the Trust on such Income distributable 
among the iinillioMers. 

However, the Trust, di'pendlng upon the reserves built under the Scheme 
and If ctrcumslaiiccs poriiilt. shall compensate the unitholder to the extent 
possible In such foriii and manner as approved by the executive committee 
on any delayed claim of dividend by the unitholder. 

(5) The Income distributable among the unitholders shall be paid by cheque 
or warrant drawn on the Unit Trust's bankers, or, at the option of the 
unitholder, by a bank draft, the charges for such bank draft being borne 
by the unitholder. 

As a matter of precaution against possible, fraudulent encashment of 
income distribution warrants due to loss/mlsplacement, applicants are 
requested lo give the full pnrlictilars of their bank account (i.e., nature 
and number of account, name of bank), at the appropriate space in the 
application form as well as on the acknowledgment receipt portion for 
record. Income dlstrlbullon warrants will then be made out in favour of 
the bank for crediting their account so specified and sent to them. 

Unitholders may deposit the Income distribution warrants In the said bank 
for credit of their account. In case the complete bank particulars are not 
given, income distribution warrants will be Issued In the name of the 
unitholder. 

XXVI. Reinvestment of Income distribution In further unit. - The 
unitholders shall while applying for units or thereafter have the option 
to reinvest the Income receivable In respect of the units so held In further 
units. In the event of an exercise of such an option the whole of the income 
distributable instead of being paid to the unitholder In the manner provided 
In Clause XXV hereof shall, after deduction of tax. If any. be reinvested 
In further units at the NAV ba.scd price prevailing In the first week of July/ 
January, of the subsequent/same yc.ar. 

A statement detailing the divided distributable, tax deducted. If any, and 
tlie units allotted In‘lieu thereof shall be forwarded to the unitholder. No 
unitholder shall be enlilled to call for the Issue of a unit certificate In 
respect of the units so allotted. A unitholder who has opted for the 
reinvestment facility as aforesaid shall, on an application In writing and 
on surrender of the last statement Issued, be permitted to have the units 



1906] 


NCmnCATIONS. CIRCULARS & SCHEMES ETC. 


107 


to Its credit repurchased at the repurchase price prevailing then. A 
unitholder who has repurcliased the reinvested units may. continue to avail 
of the reinvestment facility In respect of the Income distributable for the 
subsequent years. The units allotted under the reinvestment facility under 
this clause are not subject to tlie conditions and stipulations governing 
the parent units in respiect of the minimum holding of 1 lakh units and 
In multiples of 50,000 units thereafter, repurchase In multiples of 50,000 
units and other matters. 

XXVIl. Development Reserve Fund (DRF) contribution. - 0.10 per cent 
of the weekly average net asset value shall be set aside as contribution 
towards DRF of the Trust every year. DRF contribution will be a part of 
recurring expenses. 

The Unit Trust Instituted tills fund In the year 1983-84 as a common fund 
to enable the Trust to meet the expenditure In respect of research and 
development work In connecllon wllli the Introduction of new Schemes, 
Innovation of new systems and procedures at the conceptual stage and 
also various other productlonal and developmental work not related to 
or linked with any particular Scheme ILsclf. The fund is also utilised for 
economic and capital market research, management and professional 
training, surveys and market research for the trust, marketing and corporate 
Image building, efforts that are not connected to any specific Scheme and 
human resource development efforts with long-term effects and which may 
relate to the Trust’s future activities. 

XXVIIA. Staff welfare trust contribution. - 0.10 per cent, of the weekly 
average net assetvalue shall be set aside as contribution to the staff welfare 
trust every year. 

The staff welfare trust was Instituted by the Trust for the welfare of Its 
employees which shall Include relief tn any distress, medical relief, health 
relief or for similar other purposes, etc. 

XXVIII. Trust not to be admitted and recognised for the purpose of 
the Scheme. - The person who Is registered as the unitholder and In whose 
name a unit certificate has been Issued shall be the only person to be 
recognised by the Trust as the unitholder and as having any rlglit, title 
or interest In or to such units : and the Trust may recognised such 
unitholder as absolute owner thereof and shall not be bound by any notice 
to the contrary or to take any notice of the execution of any trust save 
a herein expressly provided or as by some court of competent jurisdiction 
ordered, to recognise any trust or ccpilty or other Interest affecting the 
title to any units represented In the Scheme. 

XXIX. Publication of accounts.- The Trust shall as soon as may be after 
the 30th June, of each year cause to be published in such manner as 
the board may decide, accounts In the manner specified by the board 
showing the working of the Scheme during the period ending as of that 
date. The Trust shall furnish to Uic SEllI and others concerned copies 
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of duly audited annual accounts Including the balance sheet and the profit 
and loss account as also unaudited half yearty accounts and the quarterly 
statement of movements In NAV and a quarterly portfolio statement 
including changes' from the previous periods. The IVust shall make such 
disclosures to the investors as are essential to keep them Informed about 
any information which may have an adverse bearing on their Investments. 

The Trust shall, on request in wrrltlng received from a unitholder, furnish 
him a copy Of the accounts and statements so published. 

ZXX. Additions and amendments to the Scheme. - The board may from 
time to time add to or otherwise amend this Scheme and any amendment/ 
addition thereof will be notllled In the Official'^azette. 

In case of any at^ndments prior approval of SEBI shall be obtained. 

XXXI. Termination of the Scheme. - (a) The Scheme shall stand finally 
terminated on September 20, 2000. The outstanding units of the unithold¬ 
ers shall be repurchased and the unitholders shall be paid the value of 
their units at the repurchase price fixed for the final repurchase during 
the above period. 

Besides receiving the repurchase price determined, no further benefit of 
any kind either by way of Increase In the repurchase value or by way of 
dividend for any subsequent period shall accrue. 

However, the Trust reserves the right, with the prior approval of the SEBI 
in writing, to extend the Scheme beyond five years. In such an event the 
unitholders will be given an option to either sell back the units to the 
Trust or to continue in the Scheme. The Trust could also give the investor 
the option to convert the repurchase proceeds into any other Scheme 
launched or in operation at that time. 

(b) The Trust may wind up the Scheme under the following circumstances: 

(1) on the expiry of five years of the Scheme, i.e., on 30th September, 2000, 
or on the expliy of such date as may be decided by the Trust. 

(il) on the happening of any event which in the opinion of the Trust requires 
the Scheme to be wound up, or 

(ill) if 75 per cent, of the unitholders pass a resolution that the Scheme 
be wound up, or 

(Iv) if the SEBI so directs in the Interests of the unitholders. 

(c) Where the Scheme is wound up in pursuance of sub-clause (b) above, 
the Trust shall give notice of the circumstances leading to the winding 
up of the Scheme to SEBI and in two daily newspapers having circulation 
all over India and also in a vernacular newspaper circulating In Bombay 
at least a week before the termination is effected. 

(d) on and from the date of advertisement of the termination, the Trust 
shall, 

(i) cease to cany on any business activities In respect of the Scheme : 
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(II) cease to create and cancel units In the Scheme ; 

(III) cease to Issue and redeem units In the Scheme. 

(e) The Board of Trustees shall call a meeting of the unitholders to consider 
and pass necessary resolutions by simple majority of the unitholders 
present and voting at the meeting for authorising and Trustees or any 
other person to take steps for winding up of the Scheme. 

(I) (1) The Board of Trustees shall dispose of the assets of the Scheme 
concerned in the best Interest of the unitholders of the Scheme. 

(II) The proceeds of sale made In pursuance of sub-clause (fl(l) above shall. 
In the first Instance be utilised towards discharge of such liabilities as 
are properly due under the Scheme and after making appropriate provision 
for meeting the expenses connected with such winding up ; the balance, 
shall be paid to the unitholders In proportion to their respective Interest 
In the assets of the Scheme as on the date when the decision for winding 
up was taken. 

(g) On the completion of the winding up, the Trust snail forward to the 
SEBI and the unitholders a report on the winding up containing particulars 
such as circumstances leading to the winding up, the steps taken for 
disposal of assets of the Scheme before winding up, expenses of the Scheme 
for winding up, net asset available for distribution to the unitholders and 
a certificate from the auditors of the Scheme. 

(h) Notwithstanding anjrthlng contained hereinabove, the application of 
the provisions of the SEBI (Mutual Funds) Regulations. 1993, In respect 
of disclosures of half yearly reports and annual report shall continue. 
(1) After the receipt of the report referred to In clause XXXI(g) if the SEBI 
Is satisfied that all measures for winding up of the Scheme have been 
completed, the Scheme shall cease to exist. 

Q) The Trust shall pay the repurchase value as early as possible after the 
unit certificate along with the form of repurchase duly completed has been 
received by It and other procedural and operational formalities are complied 
with. The unit certificate and other forms If any, shall be retained by the 
Trust for cancellation. 

XXXII. Benefits to the unitholders. — All benefits accruing under the 
Scheme In respect of the capital, reserves and surpluses. If any, at the 
time of the closure of the Scheme shall be available only to the unitholders 
who hold the units for the full term of the Scheme till Its closure. 
XXXIII. Power to construe provisions. — If any doubt arises as to the 
interpretation of any of the provisions of the Scheme only the Chairman, 
and If no one is appointed as chairman then, the execuUve trustee shall 
have powers to construe the provisions of the Scheme, In so far. such 
construction Is not In any manner prejudicial or contrary to the basic 
stru):ture of the Scheme and such decision shall be conclusive, binding 
and final. 

XXXIV. Relaxation of provisions. — Only the Chairman, and If no one 
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Is appointed as Chairman then, the Executive Trustee of the Trust may 
In order to mitigate hardship or for smooth and easy operation of the 
Scheme relax any of the provisions of the Scheme In the case of any 
unitholder or class of unitholders upon such terms as may be deemed 
expedient under Intimation to the SEUI. 

Any changes in the olfer document shall be with prior approval of the 
SE13I. 

XXXV. Scheme to be binding on unitholdere. - The terms of the Scheme, 
including any amendments changes thereto from time to time shall be 
binding on each unitholder and every other person claiming through it 
as if he had expressly agreed that they should be so binding notwithstand¬ 
ing anything contrary contained in the provisions of the Scheme. 
XXXVI. Right* of unitholders. - (1) Unilholders under the Scheme have 
proportionate right in the bcnencial owncr.'chip of tlie assets of and to the 
dividend declared by the Scheme. 

(2) The unitholders have a right to ask the Trustees about any Information 
which may have an adverse bearing on their Investment and the Trustees 
shall be bound to disclose such Information to Uie unitholders. 

(3) Tlie unilholders are entitled to have the dividend warrants despatched 
to (hem within 42 days of the date of declaration of the dividend. 

(4) The unilholders have the right to Inspect all documents listed under 
the heading ‘documents available for Inspection’. 

Tax exemption. - Under the prevailing Income-tax Act. 

In (hose cases where the investing institutions are : 

(1) Charitable and rclirjlous trusts. - The income of charitable and religious 
trust in any year is lotally exempt from tax If at least 75 per cent, of the 
tnisl’s Income is spent towards any of the objectives of the Trust in the 
year In ■wliicli it is earned (section 11 of the Income-tax Act). Thus a 
charitable and religious trust can set apart up to 25 per cent, of a year’s 
Income for application to charitable and religious purposes in future years, 
without attracting Inconic-tax. If the income so set apart in a year Is in 
excess of 25 per cent, of that year's income, such excess would attract 
income-lax. However, such excess income will be exempt from Income tax 
tf It Is invested In ‘approved securities' mentioned in section ll(2)(b) of 
the Income-tax Act. Units of UTI are one of the approved securities. A 
chnrl(nl>Ie and religious trust investing Its ‘excess' funds in units qualilles 
for exemption from income-tax. 

In terms of section 13 of the Income-tax Act. one of the conditions of 
eligibility for exemption under section 11 of the Income-tax Act. Is that 
the corpus and other funds of (he Trust should be invested in approved 
securities. Units of the Ull are one of the approved securities. 

(li) Any regimental fund referred to in section 23AA/ other Institutions 
: It will be in accordance wllh prevalent tax laws. 
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No deduction of tax will be made for Institutions which are cxwered under 
section 11 or 12 or 10(22) or 10(22A) or 10(23) or 10(23AA) or 10(23C) 
of the Income-tax Act, 1961, on the Isasis of a simple declaration In the 
format provided In the application form. 

In respect of Institutions other than the above deduction of Income-tax 
at source from the Income will be in accordance with the prevalent tax 
laws. 

Wealth-tax. - Financial assets Itke shares and units of the Unit Trust of 
India and the mutual funds are excluded for the pur|>ose of assessing 
wealth-tax liability. 

Note : In respect of statutory corporations, viz.. IDBI and similar other 
organisations, the tax bcncflts/exemptions under the Income-tax Act and 
Wealth-tax Act may be governed, inter alia, in accordance wtth the provisions 
of their special Acts, If any, governing them. 

Custodians. - The Stock Holding Corporations of India situated at Mittal 
Court, B-Wlng, Nariman Point, Bombay 400 021, have been functioning 
as custodian for all our Schemes and Plans as per the agreement entered 
Into with them on January 17, 1904. 

The custodians are required to take delivery of all properties belonging 
to Schemes/F\tnds/Plans of the Trust and hold them In custody accounts, 
separately from the assets of the custodians and ihclr other clients. 
The custodians will make elTorts to have the properties of the Schemes/ 
Funds/Plans registered in the name of the Trust and will deliver them 
only as per Instructions from the Trust and on receipt of the consideration. 
The custodian shall be generally authorised to attend to all non-dlscre- 
tionary and procedural details for discharge of normal custodial functions 
in connection wllh the sale, purchase, transfer and other dealings wtth 
the securities, other assets held by them as an agent except as may 
otherwise be directed by the TYust. Custodians shall provide all Information 
reports of any explanation sought by the Trust or the auditors of the Trust 
for the purpose of audit and for physical verification and reconcllatlon 
of the securities belonging to the Schcine/Funds/PIans of the Trust. 

• ••• 0««0 

General. - As per regulation 30 of the Sebi (Mutual Funds) Regulations. 
1993. all close ended Schemes of mutual funds are required to be listed. 
Considering the special nature and purpose of our Scheme we have made 
an application to the SEBI to exempt the applicability of listing for IISFUS 
"SS. In case our request Is not acceded to. the Scheme will be listed on 
NSE and OTCEI and UTl will Issue unit certificates In marketable lots 
which will be transferable. 

The repurchase facility, however, will continue to be provided to the 
Investors Irrespective of whether the Scheme Is listed or not. 




lia TAXAHON-STATUTBS {Vol. 134 

THE FIMARCB (Mo.a) ACT. 1006 
(33 of 1006) 

(Received the assent of the President on 28-0-1906) 

An Act to give ejject to the Jlnanctal proposals of the Central 
Government for the financial year 1996-97. 

BE It enacted by Parliament In the Forty-seventh Year of the Republic 
of India as follows 

CHAPTER 1 
PRELIMINARY 

Short title and commencement. 

1. (1) This Act may be called the Finance (No.2) Act. 1996 

(2) Save as otherwise provided in this Act, sections 2 to 58 and section 
86 shall be deemed to have come Into force on the 1st day of April, 1996.' 

CHAPTER 11 

RATES OF INCOME-TAX 

Income-tax 

a. (1) Subject to the provisions of sub-sections (2) and (3), for the 
assessment year commencing on the 1st day of April, 1996. Income-tax 
shall be charged at rates specllled In Part 1 of the First Schedule and such 
tax shall be Increased in the cases to which Paragraph E of that Part applies, 
by a surcharge, calculated in the manner provided therein. 

f2J In the cases to which Sub-Paragraph I or Sub-Paragraph II of Para¬ 
graph A of Part I of the First Schedule applies, where the assesses has, 
in (he previous year, any net agricultural income exceeding six hundred 
rupees, in addition to total income, and the total income exceeds,— 

W In the case to which the said Sub-Paragraph I applies, forty 
thousand rupees, and 

(W In a case to which the said Sub-Paragraph II applies, eighteen 
thousand rupees, 

then,— 

faj the net agricultural Income shall be taken into account, in the 
manner provided In clause (b) (that ts to say, as if the net agri¬ 
cultural Income were comprised In the total Income after,— 

(1) In a case to which the said Sub-Paragraph I applies, the first 
forty thousand rupees, and 

(li) In a case to which the said Sub-I*aragraph 11 applies, the first 
eighteen thousand rupees, 

of the total Income but without being liable to tax], only for the purpose 
nf rharfflntf Income-tax in respect of the total income; and 
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(b) the Income-tax chat;geab)e shall be calculated as foUows;— 

(0 the total income and the net agricultural Income shall be ag- 
gregated and the amount of Income-tax shall be determined 
tn respect of the aggregate Income at the rates specified In Sub- 
Paragraph I or. as the case may be. Sub-Paragraph II of the 
said Paragraph A. as If such aggregate Income were the total 
Income: 

(U) the net agricultural Income shall be Increased,— 

(A) In a case to which the said Sub-Paragraph 1 applies, 
by a sum of forty thousand rupees: and 

(Bj in a case to which the said Sub-Paragraph It applies, 
by a sum of eighteen thousand rupees. 

and the amount of Income-tax shall be determined In respect 
of the net agricultural Income as so Increased at the rates 
specified In Sub-Paragraph 1 or. as the case may be, Sub- 
Paragraph II of the said Paragraph A. as If the net agricultural 
income as so increased were the total income: 

(Ul the amount of Income-tax determined In accordance with sub¬ 
clause (t) shall be reduced by the amount of income-tax de¬ 
termined In accordance with sub-clause (W and the sum so 
arrived at shall be the income-tax In respect of the total Income. 

(3J In cases to which the provisions of Chapter XII or Chapter Xll-A or 
sub-section (lA) of section 161 or section 164 or section 164A or section 
167B of the Income-tax Act. 1961 (43 of 1961) (herclnafler referred to as 
the Income-tax Act) apply, the tax chargeable shall be determined as 
provided In that Chapter or that section, and with reference to the rates 
Imposed by sub-section {!) or the rales as specified In that Chapter or 
section, as the case may be : 

Provided that the amount of Income-tax computed tn accordance with the 
provisions of sections 112and 113 ofthelncome-taxAct shall be increased 
In the case of domestic company by a surcharge as provided in Paragraph 
E of Part 1 of the First Schedule ; 

Provided further that tn respect of any Income chargeable to lax under 
section 115B, or In the case of a domestic company having a total Income 
exceeding seventy-five thousand rupees under section 115BB. of the 
Income-tax Act. the Income-tax computed shall be Increased by a surcharge 
calculated at the rale of llflccn per cent of such Income-tax. 

14) In cases In which tax has to be deducted under sections 193, 194, 
194A. 194B. 194BB. 194D and 195 of the Income-tax Act at the rates 
tn force, the deduction shall be made at the rales specified In Part II of 
the First Schedule and shall be Increased, In the rases to which the 
provisions of sub-tlem (a) of Item 2 of that Part apply, by a surcharge 
calculated In the manner provided therein. 
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(5) In cases in which tax has to be deducted under sections 194C, 194C, 
194-1. 194J and 194K of the Income-tax Act. the deduction shall be made 
at the rates specified in those sections and shall be Increased in the case 
of an assessee, being a domestic company, by a surcharge calculated at 
the rate of seven-and-a-half per cent of such deducdon. 

(6J In cases in which tax has to be collected under section 206C of the 
Income-tax Act. the collection shall be made at the rates specified in that 
section and shall be increased in the case of a buyer, being a domestic 
company, by a surcharge calculated at the rate of seven-and-a-half per 
cent of such collection. 

(7J Subject to the provisions of sub-section (8), In cases in which income- 
tax has to be calculated under the first proviso to sub-section (5) of section 
132 of the Income-tax Act or charged under sub-secilon (4) of section 172 
or sub-section f21 of section 174 or section 175 or sub-section (2) of section 
176 of the said Act or deducted under section 192 of (he said Act from 
Income chargeable under the head ‘Salaries' or In wliich the ‘advance 
tax" payable under Chapter XVII-C of (he said Act has to be computed, 
at the rate or rates in force, such Income-tax or, as the case may be. 
‘advance tax' shall be so calculated, charged, deducted or computed at 
the rate or rates specified in Part III of the First Schedule and such tax 
shall be increased, In (he cases to which Paragraph C of that Part applies, 
by a surcharge calculated in the manner provided therein: 

I’rovided that in the cases to which the provisions of Chapter XII orChapler 
XIl-A or sub-section (lA) of section 161 or section 164 or section 164A 
or section 167B of Ihe Income-tax Act apply, 'advance tax' shall be 
computed with reference to the rates Imptoscd by (his sub-section or the 
rates as specified in that Chapter or section, as the case may be: 

Provided further that the amount of income-tax computed in accordance 
with the provisions of sections 112 and 113 of the Income-tax Act shall 
be Increased in the case of a domestic company by a surcharge as provided 
in Paragraph E of Part Ill of the First Schedule: 

Provided also that In respect of any income chargeable to tax under section 
115B, or in (he case of a domestic company, under section 115BB of the 
Income-tax Act. having a total income exceeding seventy-five thousand 
rupees, the ‘advance (ax' computed under the first proviso shall be 
increased by a surcharge calculated at the rale of seven-and-a-half per 
cent of such ‘advance tax'. 

(SJ In the cases to which Paragraph A of Part III of (he First Schedule 
applies, where (he assessee has, in the previous year or. if by virtue of 
any provision of the Income-tax Act. income-tax is to be charged in respect 
of (he income of a period other than (he previous year, in such other period, 
any net agricultural income exceeding six hundred rupees, in addition 
to total income and (he iota! income exceeds forty thousand rupees, then, 
in calculating income-tax under (he first proviso to sub-section (5) of 
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•fiction 132 of thfi Income-tax Act or in charging income-tax under sub- 
•ecUon (2) of section 174 or section 175 or sub-section (2) of secllon 176 
of the said Act or In computing the ‘advance tax’ payable under Chapter 
XVII-C of the said Act, at the rate or rates in force,— 

(a) the net agricultural income shall be taken Into account, in the 
manner provided in clause 0>) (that Is to say, as tf the net agri¬ 
cultural Income were comprised In the total Income alter the first 
forty thousand rupees of the total income but without being liable 
to tax], only for the purpose of calculating, charging or computing 
such income-tax or, as the case may be, ‘advance tax’ in respect 
of the total income: and 

(b) such income-tax or, as the case may be. ‘advance tax' shall be 
so calculated, charged or computed as follows :— 

(i) the total Income and the net agricultural income shall be 
aggregated and the amount of Income-tax or ‘advance tax’ 
shall be determined in respect of the aggregate Income at 
the rates specified In the said Paragraph A as if such 
aggregate income were the total Income; 

(ll) the net agricultural income shall be increased by a sum 
of forty thousand rupees, and the amount of Income-tax or 
‘advance tax’ shall be determined In respect of Ihe net 
agricultural income as so Increased at the rales specified 
in the said Paragraph A as If the net agricultural Income 
as so Increased were the tolal income: 

(ttU the amount of income-tax or ‘advance lax’ determined in 
accordance with sub-clause (0 shall be reduced by the 
amount of income-tax or. as the case may be 

‘advance tax' determined In accordance with sub-clause fid and 
the sum so arrived at shall be the Income-tax or. as the case 
may be, ‘advance tax’ In respect of Ihe tolal Income. 

(9) For the purposes of this secllon and the First Schedule,— 

fa) ’domestic company’ means an Indian company, or any other 
company which, In respect of Its Income liable to Income-tax under 
the Income-tax Act for the assessment year commencing on the 
1st day of April, 1996. has made the prescribed arrangements 
for the declaration and payment within India of ihe dividends 
(including dividends on preference shares) p.ayablc out of such 
income in accordance with the provisions of section 194 of the 
Act; 

(b) 'insurance commission’ means any remuneration or reward, 
whether by way of commission or otherwise, for soliciting or 
procuring insurance business (including business relating to the 
continuance, renewal or revival of policies of insurance); • 
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(c) ‘net agricultural Income*. In relation to a person, means the total 
amount of agricultural Income, from whatever source derived, of 
that person computed In accordance with the rules contained In 
Part rv of the First Schedule: 

(dj all other words and expressions used In this section or in the First 
Schedule but not defined In this sub-section and defined In the 
Income-tax Act shall have the meanings respectively assigned to 
them In that Act. 

CHAI>TER 111 
DIRECT TAXES 
Income-tax 

Amendment of section 2 

3. In section 2 of the Income-tax Act with effect from the 1st day of October, 
1996.— 

(a) In clause (7A), for the words ‘Assistant Commissioner’ and ‘Deputy 
Commissioner’, the words 'Assistant Commissioner or Assistant 
Director’ and ’Deputy Commissioner or Deputy Director’ shall 
respectively be substituted; 

(b) In clause (24), after sub-clause (x), the Ibllowlng sub-clause shall 
be inserted, namely:— 

‘(xi) any sum received under a Keyman Insurance policy Including 
the sum allocated by way of bonus on such policy. 
Explanation.—For the purposes of this clause, the expression 
’Keyman insurance policy’ shall have the meaning assigned 
to it In the Explanation to clause (JOD) of section 10;'. 
Amendment of section lO 

4. In section 10 of the Income-tax Act.— 

(a) in clause (1OA), after sub-clause fill, the following sub-clause shall 
be inserted with effect from the Isl day of April. 1997, namely:— 

‘(Hi) any payment In commutation of pension received from a 
fund under clause (23AABf;'; 

(b) in clause (lOD), after the words, brackets, figures and letters “other 
than any sum received under sub-scctlon (3) of section 80DDA’. 
the following shall be Inserted with effect from the Ist day of 
October, 1996, namely :— 

‘or under a Keyman insurance policy. 

Explanaiion.T-rFor the purposes of this clause, 'Keyman insurance 
policy’ means a life insurance policy taken by a person on the 
life of another person who Is or was the employee of the first 
mentioned person or Is or was connected in any manner whatsoever 
with the business of the first mentioned person;'; 
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ffi) In clause (IS), in sub-clause (lu). alter Item fO. In the Explanation, 
for clause (e), the followlni: clause shall be substituted with effect 
from the 1st day of April, 1997, namely:— 

‘(e) the operation of ships or aircrafts or construction or operation 
Of rati systems;*; 

(d) after clause (23AAA], the following clause shall be Inserted with 
effect from the 1st day of April. 1997. namely:— 

(23AAB) any Income of a fund, by whatever name called, set up by 
the Life Insurance Corporation of India on or after the 1 st day of August. 
1996 under a pension scheme.— 

(0 to which contribution Is made by any person for the purpose 
of receiving pension from such fund; 

(iO which is approved by the Controller of Insurance. 

Explanation. —For the purposes of this clause, the expression “Con¬ 
troller of Insurance* shall have the meaning assigned to It in clause 
(SB) of section 2 of the Insurance Act, 1938 (4 of 1938);*; 

(e) after clause (23BBB), the following clause shall be inserted and 
shall be deemed to have been inserted with effect from the Ist day 
of April. 1992, namely:— 

“(23BBC) any Income of the SAARC Fund for Regional Projects set 
up by Colombo Declaration issued on the 21st day of December. 1991 
by the Heads of State or Government of the Member Countries of South 
Aslan Association for Regional Cooperation established on the 8th day 
of December, 1985 by the Charter of the South Asian Association for 
Regional Cooperation:*: 

(P after clause (23F), the following clause shall be inserted with effect 
from the 1st day of April. 1997, namely:— 

‘(23C)any income by way of dividends, interest or long-term capital 
gains of an infraslructre capital fund or an infraslniclurc capital 
company from Investments made by way of shares or long-term 
finance In any enterprise carrying on the business of developing, 
maintaining and operating any Infrastructure facility, which fulfills 
the conditions specified in sub-section f4A) of section 80-lA. 

Explanation.—For the purposes of this clau.se.— 

(a) “Infrastructure capital company’ means such company as has 
made Investments by way of acquiring shares or providing long¬ 
term finance to an enterprise carrying on the business of de¬ 
veloping. maintaining and operating infrastructure facility; 

(b) “Infrastructure capital fund* means such fund operating under 
a trust deed, registered under the provtsinns of the Registration 
Act, 1908 (16 of 1908). established to raise monies by the 
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trustees for Investment byway of acquiring shares or providing 
long-term Dnance to an enterprise carrying on the business 
of developing, maintaining and operating Infrastructure facll- 
lly; 

(c) ‘Infrastructure facility' shall have the meaning assigned to it 
in clause (ca) of sub-section (12) of section 80-IA: 

(d) ‘long-term finance' shall have the meaning assigned to It in 
clause (ulli) of sub-section (1) of section 36;'; 

(g) for clause (24), the following clause shall be substituted with effect 
from the 1st day of April, 1997, namely;— 

‘(24) any income chargeable under the heads ‘Income from house 
property' and 'income from other sources' of¬ 
fal a registered union within the meaning of the Trades Unions Act, 
1926 (16 of 1926) formed primarily for the purpose of regulat¬ 
ing the relations between workmen and employers or between 
workmen and workmen; 

(b) an association of registered unions referred to in sub-clause (a);’. 

Amendment of section 12A 

6. In section 12A of the Income-tax Act. in clause (a), for the words 
“whichever is later', the words, figures and letters ‘whichever is later and 
such trust or institution is registered under section 12AA‘ shall be substituted 
with effect from the 1st day of April, 1997. 

Insertion of new section 12AA 

6. After section 12A of the Income-tax Act, the following section shall be 
Inserted with effect from the 1st day of April, 1997, namely:— 

Procedure Jor registration 

“12AA. (1) The Chief Commissioner or Commissioner, on receipt of an 
application for registration of a trust or institution made under clause 
(a) of section 12A. shall— 

(a) call for such documents or information from the trust or insti¬ 
tution as he thinks necessary in order to satisfy himself about 
the genuineness of activities of the trust or institution and may 
also make such inquiries as he may deem necessary in this behalf: 
and 

(b) after satisfying himself about the objects of the trust or insti¬ 
tution and the genuineness of Its activities, he— 

(I) shall pass an order in writing registering the trust or 
institution; 


(II) shall, if he is not so saliBiled, pass an order in writing refusing 
to register (he trust or tnslllullon, 
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and a copy of such order ahall be sent to the appllrant: 

Provided that no order under aub-clause (10 shall be passed unless the 
applicant has been given a reasonable opportunity of being heard. 

(2) Every order granting or refusing registration under clause (bi of sub¬ 
section (1) shall be passed before the expiry of six months from the end 
of the month in which the application was received under clause (a) of 
section 12A.‘. 

Amendment of section 16 

7. In section 16 of the Income-tax Act. for clause ((1, the following clauses 
shall be substituted wilh eiTect from the Isl day of April. 1997. name 

ly 

'1(0 in the case of an assessee whose income from salary, before 
allowing a deduction under this clause, does not exceed sixty 
thousand rupees, a deduction of a sum equal to thirty-three and 
one-third per cent of the salary or eighteen thousand rupees, 
whichever is less; 

(iaj in any other case, a deduction of a sum equal to thirty-three and 
one-third per cent of the salary or fifteen thousand rupees, whichever 
is less: 

Provided that in the case of an assessee, being a woman, whose 
total income before making any deduction under this clause, does 
not exceed seventy-five thousand rupees, the provisions of this 
clause shall have effect as if for the words ‘fifteen thousand 
rupees', the words ‘eighteen thousand rup)ees‘ had been substi¬ 
tuted. 

Explanation .—^For the removal of doubts. It is hereby declared that 
where, in the case of an assessee, salary is due from, or paid or 
allowed by, more than one employer, the deduction under this 
clause shall be computed with reference to the aggregate salary 
due, paid or allowed to the assessee and shall in no case exceed 
the amount specified under clause (0 or clause (ta), as the case 
may be.'. 

Amendment of section 17 

8. In section 17 of Income-tax Act. in clause (3J, In sub-clause (W. for 
the words ‘interest on such contributions.*, the following shall be substituted 
with effect from the Ist day of October. 1996, namely:— 

‘Interest on such contributions or any sum received under a Kcyman 
insurance policy" Including the sum allocated by way of bonus on such 
policy. 

Ejqjlanatkm. —For the purposes of this sub-clause, the expression 
'Kcyman insurance policy' shall have the meaning assigned to It in 
clause (JOD) of section 10.'. 
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Amendment of eectlen 24 

S. In eectlon 24 of the Income-tax Act. In sub-section (2), In the proviso,— 

(a) for the words ‘ten thousand rupees*, the words ‘fifteen thousand 
rupees* shall be substituted with elfect from the 1st day of April, 
1997; 

(b) after the words, brackets. Agures and letters ‘sub-clause fO of 
clause faj of sub-section (2) of section 23‘, the words, brackets 
and figures ‘or sub-section ( 3 ) of section 23* shall be inserted and 
shall be deemed to have been Inserted with effect from the 1st 
day of April, 1995. 

Amendment of section 28 

10. In section 28 of the Income-tax Act, after clause (v), the following 
clause shall be Inserted with effect from the 1st day of October, 1996, 
namely:— 

‘(lu) any sum received under a Keyman insurance policy including the 
sum allocated by way of bonus on such policy. 

Explanation .—For the purposes of this clause, the expression 
‘Keyman insurance policy* shall have the meaning assigned to It 
in clause (lODJ of section 10;’. 

Amendment of section 32 

11. in section 32 of the Income-tax Act, wllh effect from the 1st day of 
April. 1997,— 

(a) in sub-section (1), after the words ‘plant or furniture owned*, the 
words*, wholly or partly,* shall be inserted; 

(b) In sub-section (1), aAer the third proviso, the following proviso 
shall be Inserted, namely:— 

‘Provided also that aggregate deduction, in respect of deprecia¬ 
tion of buildings, machinery, plant or furniture allowable to the 
predecessor and the successor in the rase of succession, referred 
to in section 170 or the amalgamating company and the amal¬ 
gamated company in the case of amalgamation, as the case may 
be, shall not exceed In any previous year the deduction calculated 
at the prescribed rates as if the succession or the amalgamation 
had not taken place, and such deduction shall be apportioned 
between the predecessor and the successor, or the amalgamating 
company and the amalgamated company, as the case may be, 
in the ratio of the number of days for which the assets were used 
by them.*; ■ 

(cj for sub-section (2), the following sub-section shall be substituted, 
namely:— 

“(2) Where In the assessment of the assessee full effect cannot be 
given to any allowance under clause (ti) of sub-section (1) in any 
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previous year owing to there being no proflts or gains chargeable 
for that previous year or owing to the profits or gains being less 
than the allowance, then, the allowance or the part of allowance 
to which effect has not been given (hereinafter referred to as 
unabsorbed depreciation allowance), as the case may be,— 

(Q shall be set off against the profits and gains, if any, of any 
business or profession carried on by him and assessable for 
that assessment year; 

(lO if the unabsorbed depreciation allowance cannot be wholly set 
off under clause (i), the amount not so set off shall be set off 
from the income under any other hand. If any, assessable for 
that assessment year; 

(UQ if the unabsorbed depreciation allowance cannot be wholly set 
off under clause (i) and clause (11), the amount of allowance 
not so set olT shall be carried forward to the following assess¬ 
ment year and— 

(a) it shall be set off against the profits and gains. If any, of 
any business or profession carried on by him and assess¬ 
able for that assessment year; 

(b) if the unabsorbed depreciation allowance cannot be wholly 
so set off, the amount of unabsorbed depreciation allow¬ 
ance not so set off shall be carried forward to the following 
assessment year not being more than eight assessment 
years immediately succeeding the assessment year for 
which the aforesaid allowance was first computed: 

Provided that the business or profession for which the allowance 
was originally computed continued to be carried on by him in the 
previous year relevant for that ‘assessment year: 

Provided further that the time limit of eight assessment years 
specified in sub-clause (b) shall not apply In the case of a company 
for the assessment year beginning with the assessment year relevant 
to the previous year in which the said company has become a sick 
industrial company under sub-section (1) of section 17 of the Sick 
Industrial Companies (Special Provisions) Act, 1985 1 (of 1986) 
and ending with the assessment year relevant to the previous year 
in which the entire net woilh of such company becomes equal to 
or exceeds the accumulated losses. 

Ejqjlanatlon. - For the purposes of this clause, ‘networth* shall 
have the meaning assigned to it In clause (ga) of sub-section (1) 
of section 3 of the Sick Industrial Companies (Special Provisions) 
Act. 1985 (1 of 1986.). 

Amaadment of Motion 35 

13. In section 35 of the Income-tax Act, In sub-section (2AA), for the 
provisos, the following proviso shall be substituted with effect from.the 
1st day of October. 1996, namely:— 
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‘Provided that the prescribed authority shall, before grantlnf( approval, 
satlsly Itself about the feasibllUy of canylng out the scientific research 
and shall submit Its report to the Director General In such form as 
may be prescribed.’. 

Amendment of section 3BAC 

13. In section 35AC of the Income-tax Act. after sub-section (3) and before 
the Explanation, the following sub-sections shall be Inserted with effect 
from Ihe 1st day of October, 1996, namely:— 

“(4) Where an association or Institution is approved by the National 
Committee under sub-section (1), and subsequently that Committee 
is satisfied that the project or the scheme Is not being carried on In 
accordance vrilh all or any of the conditions subject to which approval 
was granted. It may, at any time, after giving a reasonable opportunity 
of showing cause against the proposed withdrawal to the concerned 
association or Institution, withdraw the approval. 

(5) Where any project or scheme has been notified as an eligible project 
or scheme under clause (b) of (he Explanation and subsequciilly the 
National Committee Is satisfied that the project or (he scheme Is not 
being carried out In accordance with all or any of the conditions subject 
to which such project or scheme was notified, such notification may 
be withdrawn in (he same manner In which It was issued: 

Provided that a reasonable opportunity of showing cause against the 
proposed withdrawal shall be given by Ihe National Committee to Ihe 
concerned association, institution, public sector company or the local 
authority, as the case may be.’ 

Amendment of section 36 

14. In section 36 of the Income-tax Act. In sub-section (1), In clause 
(vlW — 

(a) for the words ‘before making any deduction under this section’, 

the words ‘before making any deduction under this clause’ shall 
be substituted and shall be deemed to have been substituted; 

(aa) In the second proviso, for the words ‘(excluding the amounts 
capitalised from reserves)’, the words‘and of the general reserves’ 
shall be substituted with effect from the 1st day of April, 1997; 

(b) In the Explanation, after clause (d), the following clause shall 
be inserted and shall be deemed to have been Inserted, namely:— 

'(e) long-term finance’ means any loan or advance where the terms 
under which moneys are loaned or advanced provide for 
repayment along with interest (hereof during a period of not 
less than live years.'. 
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Amendment of section 40A 

15. In section 40A of the Income-tax Act. In sub-section (3), for the words 
“ten thousand’ wherever they occur, the words “twenty thousand“ shall 
be substituted with effect from the 1st day of Aprd, 1997. 

Amendment of section 41 

16. In section 41‘ of the Income-tax Act. the E^g>lanat^on occurring below 
sub-section fll shall be renumbered as Explanation 2, and before EJgJlrt- 
natlon 2 as so renumbered, the following Explanation shall be Inserted 
with effect from the 1st day of April. 1997. namely:— 

‘Explanation 1. —For the purposes of this sub-section, the expression 
“loss or expenditure or some benefit In respect of any such tradlrg 
liability by way of remission or cessation Ihereor shall Include tlie 
remission or cessation of any liablllly by a unilateral act by the flnjt 
mentioned person under clause (a) of the successor In business under 
clause (b) of that' sub-section by way of writing off such liability In 
his accounts.'. 

Amendment of section 43 

17. In section 43 of the Income-tax Act. in clause (1), after Explanation 
4. the following Explamlton shall be Inserted with effect from the Ist 
day of October, 1996, namely:— 

’Explanation 4A.— Where before the date of acquisition by the assess :e 
(hereinafter referred to as the first mentioned person),the assets were 
at any time used by any other person (hereinafter referred to as the 
second mentioned person) for the purposes of his business or pro¬ 
fession and depreciation allowance has been claimed In resp)ect of such 
assets in the case of the second mentioned person and such person' 
acquires on lease, hire or otherwise assets from the first mentioned 
p>erson. then, notwithstanding anything contained in Explanation 3, 
the actual cost of the transferred assets. In the case of first mentioned 
person, shall be the same as the written down value of the said assets 
at the time of transfer thereof by the second mentioned person.’. 

Amendment of section 43B 

18. In section 43B of the Income-tax Act, with effect from the 1st day 
of April. 1997.- 

(a) In clause (d). for ’the words, governing such loan or borrowing,’ 
the words substitute ’governing such loan or borrowing or’ shall 
be substituted.. 

(b) qner clause (d), the following clause shall be Inserted, namely:- 

*(e) any siftn payable by the assessee as interest ion any term loan 
from a scheduled bank In accordance with the terms and 
I condiuons of the agreement governing such loan.* 
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(c) after Ejg>lanalton 3. the following Explanation shall be Inserled, 
namely:- 

‘Explanation 3A.- For the removal of doubts. It Is hereby declared 
that where a ‘deduction in respect of any sum refers to in clause 
(e) of this section is allowed computing the Income referred to In 
section 28 of the previous year (being a previous year relevant to 
the assessment year commencing on the 1st day of April, 1906, 
or any earlier assessment yeail In which, the liability to pay such 
sum was Incurred by the assessee, the assessee shall not be entitled 
to any deducUon under this section In resfwct of such sum In 
computing the Income of the previous year In which the sum Is 
actually paid by him*. 

(dj In Explanation 4, after clause (a), the following clause shall be 
inserted, namely:— 

‘(aaj ‘scheduled bank* shall have the meaning assigned to It in 
clause (16 of the Elxplanaiion to clause fvlla) of sub-section (1) of 
section 36;*. 

Amendment of section 48 

19. In section 45 of the Income-tax Act, In sub-section (1), after the figures 
and letter *54E,*, the figures and letters ‘54EA, 54CB,* shall be Inserted 
with effect from the 1st day of October, 1996. 

Insertion of new sections 64EA and 54EB 

30. After section 54E of the Income-tax Act. the following sections shall 
be Inserted with effect from the 1st day of October, 1996, namely :- 

Capital gain on transfer of long term capital assets not to be charged In 
the case of investment in spec{fU!d bonds or debentures - 

‘84EA (1) Where the capital gain arises from the transfer of a long-term 
capital asset (the capital asset so transferred being hereafter In this section 
referred to as the original asset) and the assessee has. at any time within 
a period of six months after the date of such transfer. Invested the whole 
or any part of the net consideration in any of the bonds, debentures or 
units of any mutual fund refen^ to In section (230) of section 10 specillcd 
1^ the Board In this behalf by notification In the Official Gazette (such 
assets hereafter In this section referred to as the specified bonds or 
debentures), the capital gain shall be dealt with In accordance with the 
following provisions of this section, that Is to say,— 

(a) If the cost of the specified bonds or debentures is not less than 
the net consideration In respect of the original asset, the whole 
of such capital gain shall not be charged under section 45; 

(U If the cost of the specified bonds or debentures Is less than the 
net consideration In respect of the original asset, so much of the 
capital gain as bears to (he whole of the capital gain the same 
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proportion as the coat of acquisition of the speciiled bonds or 
debentures bears to the net consideration shall not be charged 
under section 45. 

(2) Where the specUled bonds or debentures are transferred or 
converted (otherwise than by transfer) into mohey at any time 
within a period of three years from the date of their acquisition, 
the amount of capital gain arising from the transfer of the original 
asset not charged under section 45 on the basis of the cost of such 
specified bonds or debentures as provided in clause (a) or clause 
(b) of sub-section (J) shall be deemed to be the Income chargeable 
under the head 'Capital gains* relating to long-term capital assets 
of the previous year In which the specified bonds or debentures 
are transferred or converted (otherwise than by transfer) into 
money. 

Explanation .—In a case where the original asset is transferred and 
the assessee invests the whole or any part of the net consideration 
in respect of the original asset in any speciiled bonds or debentures 
and such assessee lakes any loan or advance on the security of 
such specified bonds or debentures, he shall be deemed to have 
converted (otherwise than by transfer) such specified bonds or 
debentures into money on the date on which such loan or advance 
is taken. 

(3) Where the cost of the specified bonds or debentures has been 
taken into account for the purposes of clause (a) or clause (b) of 
sub-section (i), a rebate with reference to such cost shall not be 
allowed under section 88. 

Ejqjlanatton.—For the purposes of this section.— 

(a) ‘cost*. In relation to any specified bonds or debentures, means 
the amount invested in such specified bonds or debentures 
out of the net consideration received or accruing as a result 
of the tremsfer of the original asset ; 

(b) ‘net consideration*, in relation to the transfer of a capUal 
asset, means the full value of the consideration received or 
accruing as a result of the transfer of the capital asset as 
reduced by the expenditure incurred wholly and exclusively 
in connection with such transfer. 

CapUal gain on transfer of long-term capital assets not to be charged 
In certain cases 

54EB. (1) Where the capital gain arises from the transfer of a long¬ 
term capital asset (the capital asset so transferred being hereafter in 
this section referred to as the original asset), and the assessee has, 
at any time within a period of six months aAer the date of such transfer 
Invested the whole or any part of capital gains, in any of the assets 
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specined by the Board In this behalf by notification in the omcial 
Gazette (such assets hereafter in this section referred to as the long¬ 
term specified asset), the capital gain shall be dealt with in accordance 
with the following provisions of this section, that is to say,— 

(a) if the cost of the long-term bpecifled asset is nol less than the 
capita] gain arising from the transfer of the original asset, the 
whole of such capital gain shall not be charged under section 45; 

(b) if the cost of the long-term specified asset is less than the capital 
gain arising from the transfer of the original asset, so much of 
the capital gain as bears to the whole of the capital gain the same 
proportion as the cost of acquisition of the long-term specified 
asset bears to the whole of the capital gain, shall not be charged 
under section 45. 

Explanation .—‘ :ost'. in relation to any long-term specilled asset, means 
the amount invested in such specified asset out of capital gains received 
or accruing as a result of the transfer of the original asset. 

(2) Where the long-term specified asset is transferred or converted 
(otherwise than by transfer) into money at any time within a period 
of seven years from the date of its acquisition, the amount of capital 
gains arising from the transfer of the original asset not charged under 
section 45 on the basts of the cost of such long-lenn specified asset 
as provided in clause (a), or as the case may be, clause (b) of sub¬ 
section (1) shall be deemed to be the income chargeable under the head 
'Capital gains' relating to long-term capital assets of the previous year 
in which the long-term specilled asset is transferred or converted 
(otherwise than by transfer) Into money. 

Explanation .—In a case where the original asset is transferred and the 
assessee Invests the whole or any part of the capital gain received or 
accrued as a result of transfer of the original asset in any long-term 
specified asset and such assessee takes any loan or advance on the 
security of such specified asset, he shall be deemed to have converted 
(otherwise than by transfer) such specified- asset into money on the 
date on which such loan or advance Is taken. 

(3) Where the cost of the long-term specified asset has been taken into 
account for the purposes of clause (a) or clause (b) of sub-section (2), 
a deduction from the amount of income-tax with reference to such cost 
shall not be allowed under section 88.'. 

Amendment of section 56 

21. In section 56, in sub-section (2). after clause (111), the following clause 
shall be inserted with effect from the Ist day of October, 1996, namely:- 
‘(ii4 income referred to In sub-clause (xl) of clause (24)of section 2, 
If such Income is hot chargeable to Income-tax under the head 
‘Profits and gains'of business or professiort" or under the head 
'Salaries’. 
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OoilMion of Soctton 80CC 

22. Section 80CC of the Income-tax Act shall be omitted and shall be 
deemed to have been omitted with elTecl from the 1st day of April. 1993. 

Insertion of new section 80CCC 

33. Alter section 80CCB of the Income-tax Act. the following section shall 
be Inserted with effect from the 1st day of April, 1997. namely :- 

Deduction, in respect of contribution to certain pension funds 

*80CCC. (i) Where an assessee being an individual has In the previous 
year paid or deposited any amount out of his Income chargeable to 
tax to effect or keep inforce a contract for any annuity plan of Life 
Insurance Corporal Ion of India for receiving pension from the fund 
referred to In clause 123AAB} of section 10. he shall, in accordance 
with, and subject to, the provisions of this section, be allowed a 
deduction In the computation of his total Income, of the whole of the 
amount paid or deposited (excluding Interest or bonus accrued or 
credited to the assessee's account, if any) as does not exceed the amount 
of ten thousand rupees In the previous year. 

(2) Where any amount standing to the credit of the assessee In a.fund, 
referred to In sub-section (1) In respect of which a deduction has been 
allowed under sub-section (i), together with (he interest or bonus 
accrued or credited to the assessee’s account. If any. Is received by 
the assessee or his nominee— 

(a) on account of the surrender of the annuity plan whether In whole 
or in part. In any previous year, or 

(b) as pension received from the annuity plan. 

An amount equal to the whole of the amount referred to In clause (a) 
or clause (b) shall be deemed to be (he income of the asses-re or his 
nominee, as the ease may be. in (hat previous year in which such 
withdrawal Is made or. as the case may be, pension is received, and 
shall accordingly be chargeable to lax as income of that previous year. 

(3) Where any amount paid or deposited by the assessee has been taken 
into account for the purposes of this section, a rebate with reference 
to such amount shall not be allowed under section 88.". 

Amendment of section SOD. 

24 . In section SOD of the Income-tax Act. In sub-section (J), for the words 
“six thousand rupees" whether they occur, the words “ten thousand rupees" 
shall be substituted with effect from the 1st day of April, 1997. 

Insertion of new section 80DDB. 

28 . Alter section 80DDA of the Income-tax Act, the following section shall 
be inserted with effect from the ist d.iy of April. 1997. namely ;- 
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Deduction In respect of medical treatment, etc. 

‘80DDB. Where an assessee who la resident In India has, during the 
previous year, Incurred any expenditure for the medical treatment of 
such disease or ailment as may be specifled In the rules made in this 
behalf by the Board— 

(a) for himself or a dependant relative, in case the assessee is an 
individual ; or 

(b) for any member of a Hindu undivided family, in case the assessee 
is a Hindu undivided family, 

the assessee shall be allowed a deduction of a sum of lllleen thousand 
rupees in respect of that previous year in which such expenditure was 
incurred : 

Provided that no such deduction shall be allowed unless the assessee 
furnishes a certificate in such form and' from such authority as may 
be prescribed. 

Explanation. —For the purposes of this section, ‘dependant* means a 
person who ts not dependant for his support or maintenance on any 
person other than the assessee’. 

Amendment of section 800. 

38. In section 80G of the Income-tax Act, with effect from the Ist day 
of April, 1997,— 

(a) in sub-section (i). in clause (t) after the words, biackcts, figures 
and letter ‘sub-clause (ftih) or*, the words, brackets, figures and 
letters ‘sub-clause (tUha) or sub-clause [liihb) or sub-clause llUhc) 
or* shall be Inserted ; 

(b) in sub-section (2), in clause (a), after sub-clause (lih). the following 

sub-clauses shall be Inserted, namely:- 

’llliha] the National Blood Transfusion Council or to any State Blood 
Transfusion Council which has Its sole object the control, super¬ 
vision. regulation or encouragement in India of the services related 
to operation and requirements of blood banks. 

Explanation. —For the purposes of this sub-clause,- 

(a) ‘National Blood Transfusion Council’ Tneans a society regis¬ 
tered under the Societies Registration Act. 1860 (21 of 1860) 
and has an ofUcer not below the rank of an Additional Secretary 
to the Government of India dealing with the AIDS Control 
Project as Its Chairman, by whatever name called ; 

(b) ‘State Blood Transfusion CouncH” means a society registered, 
in consultation with the National Blood Transfusion Council, 
under the Societies Registration Act, 1860 (21 of 1860) or 
under any law corresponding to that Act In force in any part 
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of India and haa Secretary to the Government of that State 
dealing with the Department of Health, as Its Chairman, by 
whatever name called: or 

Ulihb) any fund set up by a State Government to provide medical relief 
to the poor: or 

(ilihc) the Army Central Welfare Fund or the Indian Naval Benevolent 
Fund or the Air Force Central Welfare Fund established by the 
armed forces of the Union for the welfare of the past and present 
members of such forces or their dependants: or'. 

Amendment of section 80GO 

27. In section 80CG of the Income-tax Act. for the words ‘one thousand 
rupees’, the words ‘two thousand rupees* shall be substituted with effect 
from the Isl day of April, 1997. 

Amendment of section 80-IA 

28. In section 80-IA of the Income-tax Act. with effect from the 1st day 
of April, 1997,- 

(a) In sub-section (1). after the words ‘infrastructure faclllly*. the 
words “or scientific and industrial research and development' 
shall be inserted: 

(b) aller sub-section (4A1. (he following sub-section shall be inserted, 
namely :- 

‘(4£1 This section applies to any romp>any registered in India 
carrying on scientiilc and industrial research and development 
which fulfills all the following conditions, namely:- 

(0 the company has the main object of sclenllfic and Industrial 
research and development: 

(iO the company Is for the time being approved by the prescribed 
authority at any time before the Isl day of April. 1998.’: 

(c) in sub-section (51. after clause (la), the following clause shall be 

Inserted, namely :— 

‘(iy In the case of a company referred to in sub-section (4B), hundred 
per cent of the profits and gains derived from such business:*: 

(d) in sub-section (6). afler clause (M. the following clause shall be 

Inserted, namely:— 

‘(o) five in the case of an assessee, being a company referred to in 

sub-section (4B), deriving profits and gains from scientific and 

Industrial research and development.*: 

In sub-section 112 ),— 

(0 in clause (c), after sub-clause (2). the following sub-clause shall 
be inserted, namely:— 
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“ISO in the case of a company carrying on scientlllc and Industrial 
research and development, means the assessment year rele- 
' vant to the previous year in which the company is approved 
by the prescribed authority for the purposes of sub-section 
(4B):*; 

(10 for clause (ca), the following clause shall be substituted, 
namely 

■(ca) 'infrastructure facility' means— 

(0 a road, highway, bridge, airport, port, rail system or any other 
public facility of a similar nature as may be notified by Ihe 
Board in this behalf in the Ofllclal Ga^tettc ; 

(<0 a water supply project, Irrigallon project, sanitation and 
sewerage system;*. 

Omission of section 80J 

29. Section 80J of the Income-tax Act shall be omitted and shall be deemed 
to have been omitted with effect from the 1st day of April, 1089. 

Amendment of section 80-L 

30. in section 80L. of the income-tax Act. in sub-seclion (1) with effect 
from 1st day of April, 1997 - 

(a) in clauses (1) and (2). for the words 'thirteen thousand', the words 
'twelve thousand' shall be substituted; 

(b) after clause (2), the following proviso shall be inserted, namely;- 

‘Provided (hat where any Income referred in clause (iv), clause 
(v) or clause (va) remains unallowed after the deduction under the 
foregoing provision of this section, there shall be allowed in computing 
the total Income of the assessee, an additional deduction of an 
amount equal to so much of such Income as has remained unallowed; 
so. however, that the amount of such additional deduction shall 
not exceed three thousand rupees'. 

Amendment of section 80R 

31. In section 80K of the Income-tax Act, for the portion beginning with 
the words ‘equal to' and ending with the words “whichever is higher', 
the following shall be substituted with effect from the 1st day bf April, 
1997, namely;- 

“equal lo seventy-five per cent of such remuneration, as i-= brought 
into India by, or on behalf of, the assessee in convertll'lc foreign 
exchange within a |>eriod of six months from the end of the previous 
year or where the Clilef Commissioner or Commissioner is satisfied 
(for reasons to be recorded in writing) that the assessee is, for reasons 
beyond his control unable lo do so within the said period of six months, 
within such further period as the Chief Commissioner or Commissioner 
may allow in this behalf ;Provided that no deduction under this section 
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shall be allowed unless the assessee furnishes a certificate, in the 
prescribed form, along with the return of income, certifying that the 
deduction has been correctly claimed in accordance with the provisions 
of this section.*. 

Amendment of section 80RR 

32. In section SOIU^ of the Income-tax Act. for the portion beginning with 
the words “equal to* and ending with the words “whichever Is higher", 
the following shall be substituted with effect from the 1st day of April, 
1997, namely:- 

‘equal to seventy-five per cent of such income as is brough't into India 
by, or on behalf of. the assessee in convertible foreign exchange within 
a p>erlod of six months from the end of the previous year or where 
the Chief Commissioner or Commissioner is sallsfied (for reasons to 
be recorded In writing) that the a.sscsscc is. for reasons beyond his 
control unable to do so within the said period of she months, -within 
such further period as the Chief Commissioner or Commissioner may 
allow in this behalf : 

Provided that no deduction under this section shall be allowed unless 
the assessee furnishes a ccrtlflcale, in the prescribed form, along with 
the return of Income, certifying that the deduction has been correctly 
claimed in accordance with the provisions of this section.’. 

Amendment of section 80RRA 

33. In section SORRA of the Income-tax Act, In sub-section (1), for the 
portion beginning with the words ’equal to" and ending with the words 
"whichever is higher’, the following shall be substllulcd with effect from 
the 1st day of April, 1997, namely 

’equal to seventy-live per cent of such remuneration, as is brought 
into India by, or on behalf of. the assessee tn convertible foreign 
exchange within a period of six months from the end of the previous 
year or where the Chief Commissioner or Conmilssloner Is satisfied 
(for reasons to be recorded In writing) that the assessee Is. for reasons 
beyond his control unable to do so within the said period of six months, 
within such further period as the Chief Commissioner or Commissioner 
may allow in this behalf: 

Provided that no deduction under this sub section shall be allowed 
unless the assessee furnishes a cerltricalc. in the prescribed form, along 
with the return of Income, certifying that the deduction has been correctly 
claimed In accordance with the provisions of this section. 

Amondment of Section 88. 

34. in section 88 of the Income-tax Act. with elTect from the Ist day of 
April, 1997,— 

(a) in sub-section (2) qfler clause, fxv ), the following clauses shall 
be Inserted, namely:- 
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(xui) as subsoripllon (o equity shares or debentures forming part of 
an\ "ligible issue of capital approved by the Board on an application 
mr.dc by a public company in the prescribed form : 

Provided that where a deduction is claimed and allowed under 
this clause with reference to the cost of any equiiy shares or de¬ 
bentures, the cost of such shares u: debenliireo shall not be taken 
into account for i iC purpmscs of sections 54EA and 54EB. 

Explanation — For i ie purposes of litis clause .— 

(0 ‘eligible issue of capital* means an issue made by a public 
co.'iipany formed and registered in India anil the issue Is wholly 
and exclusively for llie pur|x>ses of developing, maintaining and 
operating an Infrastructure fncilily or for generating, or for 
generating and distributing, power; 

(li) ■■nfrastructiirc ficilily" shall have the meaning assigned to 
n In elaiise (col of sub-section (J2) of section 80-lA: 

(ill) ‘public conipa'.v" sh.nll 'lave the meaning assigned to 11 In 
seilii'U 3 ol llie C.oiniJanle', Act. 1956: (1 of 195(j) ; 

fxnii) ns si ' -i 'illon to any units of any muliinl fund referred to 
In ci.iiisc (23D) of section 10 and approved by (he Hoard on 
an application made by such mutual fund in the prescribed 
form: 

Provided that wlicie .i deduction ts claimed and allowed 
iind 'r tins cl ui.sc will' reference to the cost of units, the cost 
of such unit- shall not be taken Into acconnt for the pur¬ 
poses of se«'(ious 54EA and 54EB; 

I’rovidetl lurtb'-r il'ii this sh;ili apply If tlie amoiinl of subscrlplion 
to such units is subseriberi only In Ihe eligible issue of capi¬ 
tal of any coitip.iny. 

Explanation, l-i llie pir wscs of this clause.- 

‘cligiljlc issue of capital ‘means un Issue referred to in clause 
(I) of Explanation to clause (xvi) in sub-section (2) of section 88. 

(b) after sub-seclloii (.5) the following sub-section sliall be Inserled. 
namely:— 

‘(SA) Where the aggregate of any sums .sp'-cliled In clause IQ to clause 
(xv) of sub-section (?) exceeds an amount of sixty thousand rupees, 
a deduction utider -.ub-sertlon (U shall be allowed with reference to 
so nitich of liic aggregate as docs not exceed an amount of sixty 
thousand rupees 

Provided tlial in the case of an individual referred to in the proviso 
to sub-section 11) of section 88. the provisions of this sub-section shall 
have effect as if for Ihe words ‘sixty thousand rupees*, the words 
‘seventy thousand rupees' had been substituted.'. 
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(cj In sub-scrilon (6) in clnuse* (M for the words “twenty thousand 
rupe'*s*. the words “fourteen housand rupees“.shall be substi¬ 
tuted; 

(d) after sub-section (7) the following sub-secliun sliall be inserted, 
namely:- 

“(ZA) If any equity shares or debentures. wHh reference lo the 
cost of wh ’h a d<;durtlon Is allowed under sub-sertlon (1) are sold 
or otherwise transferred by the assessee to any person at any 
time within a period of three years from the dale of Dirlr arqui- 
sltlon. the aggregate amount of the deductions of income-tax so 
allowed In respect of such equity shares or debentures in the 
previous year or years preceding the previous year If which such 
sale or transfer has taken p'ace sha.' Ijc deemed to be i.ix pnv .h|e 
by the assessee for the assessment year relcvani lo such r'rcvlo'is 
year and shall be added lo the amount oflnrcnnc-iax oi. ihc total 
income of the assessee with which he Is t.hargeable for sii' h 
assessment year. 

Explanation : — A person shall be trcaicd as having accpiiri'd any 
shares or debentures on the dale on which his nene Is entered in 
relation to those shares or debentures In the register of niembeis o 
of debenture-holders, as the case may be. >r the public i Minpany'. 

Omission of section 88A, 

38, Section 8f!A of the Incomi tax Act shall l>e uinilled ami shrill be deemed 
to hf^ve omitted with effect from the 1st da'- of Apiil. 19; i. 

Amendment of section 88B. 

36. In section 88B of (he Incoi le-tax Act, for the words -one h mdred 
thousand rupee8“. e words “one hundred and tweni_, 'housand rune, s" 
shall be substituted with elTect from <he 1st day of April, 1997. 

Amendment of section 112. 

3Z. In section 112 of the Income-tax Act. In sub-sccllon (1) with ..ifcct 
from the 1st day of April. 1997- 

(a) In clause (b). In sub-clause III), for ihe words “thirty per cent.', 
(he words “twenty per cent.’ shall be substituted; 

(b) In clause (d), in sub-clause (U). for the words "thi ty per rcnt.“ 
the words “twenty per cent.“ shall be sabslltuted. 

Amendment of section 115AC. 

38. In section 115AC of the Income-tax Act, in sub-scclion (!) In clause, 
(o) alter the words “specify in this behalf", the words “or on bonds or 
shares of a public sector company, sold by Ihe Covcrnmcnl '. shall be 
Inserted with elTect from Ihe 1st da> of October. 1906. 
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liwertlon of new section IISJA. 

30. After section 115>.t of the Income-tax Act, the following section shall 
be inserted with effect from the 1st day of April. 1997, namely:- 

Deemed income relating to certain cong)anles. 

‘ 115JA. (1) Notwithstanding anything contained in any other provisions 
of this Act. where in the case of an assessee, being a company , the 
total income, as computed under this Act in respect of any previous 
year relevant to the assessment year commencing on or after the 1st 
day of April, 1907 (hereafter in this section referred to as the relevant 
previous year) is less than thirty per cent of Its book profit, the tolal 
Income of such assessee chargeable to tax for the relevant previous 
year shall be deemed to be an amount equal to thirty per cent of auch 
book profit. 

(2) Every assessee. being a company, shall for the purposes of this 
section prepare its profit and loss account for the relevant previous 
year in accordance with the provisions of Parts II and III of Schedule 
VI to the Companies Act, 1956 (1 of 1956) 

'Provided that while preparing profit and loss account, the depreciation 
shall be calculated on the same method and rates which have been 
adopted for calculating the depreciation for the purpose of preparing 
the profit and loss account laid before the company at Its annual general 
meeting in accordance with the provisions of section 210 of the Companies 
Act, 1956. (I of 1956) : 

Provided further that where a company has adopted or adopts the 
llnancial year under the Companies Act, 1956 which is different from 
the previous year under the Act. the method and rates for calculation 
of depreciation shall correspond to the method and rates which have 
been adopted for calculating the depreciation for such financial year 
or part of such financial year falling within the relevant previous year.'; 

Explanation ;— For the purposes of this section,"book profit" means the 
net profit as shown in the profit and loss account for the relevant 
previous year prepared inuler .sub-section (2) as increased by— 

(a) the amount of income-tax paid or payable, and the provision 
therefor or 

(b) the amounts carried to any reserves by whatever name called: or 

(c) the amount or amounts set aside to provisions made for meeting 
liabilities, other than ascertained liabilities; or 

(d) the amount by way of provision for losses of subsidiary companies; 
or 

(e) the amount or amounts of dividends paid or propo^edior 

(/) the amount or amounts of expenditure relatable to any income 
to which any of the provisions of Chapter III applies; 
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If any amount referred to In clauses (a) to (/) Is debited to the profit 

and loss account, and as reduced by:- 

(0 the amount withdrawn from any reserves or provisions If any 
such amount is credited to the profit and loss account : 

Provided that, where this section Is applicable to an assessee 
In any previous year (Including the relevant previous year), the 

’ amount withdrawn from reserves created or provisions made in 
a previous year relevant to the assessment year commencing 
on or after the 1st day of April. 1997 shall not be reduced from 
the book profit unless the book profit of such year has been 
increased by those reserves or provi^ohs (out of which the said 
amount was wilhdrawn)under this Explanation ; or 

(ft) the amount of income to which any of the provisions of Chapter 
III applies, if any such amount Is credited to the profit and loss 
ccount ; or 

(((1) the amount of loss brought forward or unabsorbed depreciation, 
whichever Is less as per books of accounts. 

Explanation :■ For the purposes of this clause, the loss shall not 
Include depreciation; or 

(IvJ the amount of profits derived by an industrial undertaking from 
the bustness of generation or generation and distribution of 
power; or 

(u) the amount of profits derived by an industrial undertaking 
located In an Industrially backward State or district as referred 
to in sub-clause (b) or sub-clause (c) of clause (Iv) of sub-section 
(2) of section 80-1 A, for the assessment years such Industrial 
undertaking Is eligible to claim a deduction of hundred per cent, 
of the profits and gains under sub-section (5) of section 60-lA: 
or 

(oQ the amount of profits derived by an Industrial undertaking from 
the business of developing, maintaining and operating any In¬ 
frastructure facility as defined under sub-section (12) of section 
80-1 A. and subject to fulfilling the conditions laid down In sub¬ 
section (4A) of section 80-1 A; or 

(vU) the amount of profits of sick industrial company for the assess¬ 
ment year commencing from the assessment year relevant to the 
previous year in which the said company has become a sick 
Industrial company under sub-section (1) of section 17 of the 
Sick Industrial Companies (Special Provisions) Act. 1985 (lof 
1986) and ending with the assessment year during which the 
entlr^ net worth of such company becomes equal to or exceeds 
the accumulated losses 
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Explanattan. - For the purposes of this rhiuse. “net worth* shall have 

the meaning assigned to It in clause (ga) of sub-section (11 of section 

3 of the Sick Ind'istiial Companies (Special Provisions) Act, 1985. (1 

of 1986). 

(3) Nothing contained in sub-section (I) shall alTect the determination 
of the amounts in relation to the relevant previous year to be carried 
forward to the subsequent year or years under the provisions of 
sub-section (2) of section 32 or sub-section (3 ) of section 32A 
or clause ((0 of sub-section (1) of section 72 or section 73 or section 
74 or sub-section (3) of section 74A. 

(4) Save as olhenvlse provided in this section, all other provisions of 
this Act shall apply to eveiy assessee, being a company, mentioned 
in this section. 

Amendment of section IISK. 

40. In section 115K of the Income-tax Act, with eflect from the 1st day 
of April. 1997;- 

(a) for the words “forty-seven thousand rupees" wherever they occur, 
the words “forty-nine thousand three hundred and thirty rupees* 
shall be substituted: 

(b) for the words ‘six lakh rupees", at both the places where they occur, 

the words, “seven lakh rupees’ shall be substituted. 

Amendment of section 120. 

41. In section 120 of the Income-tax Act. in sub-section (4). in clause(b). 
for the words ‘a Deputy Commissioner* and “such Deputy Commissioner*, 
the words ‘a Deputy Commissioner, or a Deputy Director’ and “such 
Deputy Commissioner or Deputy Director * shall respectively be substi¬ 
tuted with effect from the 1st day of October, 1996. 

Amendment of section 139. 

43. In section 139 of the Income-tax Art, in sub-section (J). with effect 
from the Ist day of April , 1997:- 

(a) the Explanation shall be renumbered as Explanation 1 and In 
the Explanation I as so renumbered, in clause (b) for sub-clause 
((/ the following sub-clause shall be substituted, namely:- 

(I) “in a case where the accounts of the assessee arc required under 
this Act or any other law to be audited or where the report of 
an accountant is required to be furnished under section 80HHC 
or section 80HHO or where the prescribed certmeate is required 
to be furnished under section 80R or section 80RR or sub-section 
(J) of section 80RRA, or in the case of a co-operative soqtety or 
in the case of a working partner of a Arm whose accounts are 
required under this Act or any other law to be audited, the 3Ist 
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(b) afler Explanation I as so renumbered, the following Explanation 
shall be Inserted, namely:- 

‘Explanation 2. - For the purposes of sub-clause (J) of clause (b) of 
Explanation I, the expression “working partner" shall have the meaning 
assigned to it in Explanation 4 of clause (h) of section 40'. 

Amendment of section 148. 

43. In section 148 of the Income-tax Act, In sub-section (0 the words 
“not bc!,ig less than thirty days*, sliall be oinillcd and :>;iall be deemed 
to have been omitted with effect from the Isl day of April. 1989. 

Amendment of section 1S3. 

44. In section 153 of the Income-tax Act, in Explanation 1, in clause (liO 
for the words “the date on which the assessee furnlshes“. the words 
*lhe last date on which the assessee is required to furnish* shall be 
substituted with effect from the 1st day of April, 1997. 

Amendment of section 158B. 

48. In section 158B of the Income-tax Act. in clause (a) for the words 
*perlod of ten previous years*, the words *prevlou- years relevant to ten 
assessment years* shall be substituted and shall l.>e deemed to have been 
substituted with effect from the 1st day of duly, 1995. 

Amendment of section 168BB. 

46. In section 158BB of the Income lax Act, In sub-section! 1) in the 
Eigalanatlcm. for clause |b) the following clause shall be suhstlluted and 
shall be deemed to have been substituted with effect from the 1st day 
of July , 1995, namely:- 

*(b) of a firm , returned Income and total income assessed for each 
of the previous years falling within the block period shall be income 
determined before allowing deduction of salary. Inieresl, commission, 
bonus or remuneration by whatever name called: 

Provided that undisclosed Income of the llrm so determined shall not 
be chargeable to tax in the hands of the partners, whether on allocation 
or on account of enhancement.* 

Amendment of section 158BE. 

47. In section 158BE of the Income-tax Act, afle- sub-secllon 12) the 
following Explanation shall be inserted and shall be deemed to have been 
inserted with effect from the 1st day of July, 1995. natnely:- 

Explanattan ;- In computing the period of limitation for the purposes of 
this section, the period— 

(4 during which the assessment proceeding is stayed by an order or 
Injunction of any court, or 
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(b) the second proviso shall be omitted. 

Amendment of section V72A. 

55. In section 272A of the Income tax-Act, in sub-section (2), in clause. 
(<4 the words figures and letters ‘or section 206A or section 206B* shall 
be omitted with eflect from the 1st day of October, 1996. 

Wealth-tax 

Amendment of section 2. 

56. In section 2 of the Wealth-tax Act. 1957 (27 of 1957) (hereinafter 
referred to as the Wealth-tax Act). In clause (ea), for sub-clause (0 the 
following sub-clause shall be substituted with effect from the 1st day of 
April, 1997, namely:- 

(0 any building or land appurtenant thereto (hereinafter referred to 
as ‘house'), whether used for residential or commercial purposes 
or for the purpose of maintaining a guest-house or otherwise 
Including a farmhouse situated within twenty-five kilometers from 
local limits of any municipality (whether known as municipality, 
municipal corporation or by any other name) or a cantonment board 
but does not Include— 

(1) a house meant exclusively for residential purposes and which is 
allotted by a company to an employee or an officer or director 
who Is in whole-time employment, having a gross annual salary 
of less than two lakh rupees; 

(2) any house for residential or commercial purposes which forms 
part of stock-in-trade; 

(3) any house which the assesses may occupy for the purposes of 
any business or profession carried on by him.'. 

Amendment of section 4. 

57. In section 4 of the Wealth-tax Act, with effect from the 1st day 
of April, 1997, for sub-section (71 the following sub-sections shall be 
substituted, namely:— 

‘(7) Where the assessee Is a member of a co-operative society, company 
or other association of persons and a building or part thereof is allotted 
or leased to him under a house building scheme of the society, 
company or association, as the case may be, the assessee shall, 
notwithstanding anything contained In this Act or any other law for 
the time being in force, be deemed to be the owner of such building 
or part and the value of such building or part, shall be Included 
in computing the net wealth of the assessee; and In determining the 
value of such building or part, the value of any outstanding Instalments 
of the amount payable under such scheme by the assessee to the 
society, company or usoclatlon towards the cost of such building or 
part and the land appurtenant thereto shall, whether the amount so 
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payable is described as such or In any other manner In such scheme, 
be deducted as a debt owed by him In relation to such building or 
par*. 

(8) A person— 

la) who Is allowed to take or retain possession of any building or part 
thereof In part performance of a contract of the nature refen '-d 
to In section 53A of the Transfer of Properly Act. 1882; (4 of 1Bk2) 

(b) who acquires any rights (excluding any rights by way of a lease 
from month to month or for a period not exceeding one year) In 
or with respect to any building or part thereof by virtue of any 
such transaction as is referred to in clause (f) of section 269UA 
of the Income-tax Act, (43 of 1961) 

shall be deemed to be the owner of that building or part thereof 
and the value of such building or part shall be included in computing 
the net wealth of such person..*. 

Amendment of section 21 A. 

S8. In section 21A of the Wealth-tax Act. for the words “Where any property 
Is held” the, words, brackets and flgures “Notwithstanding anything contained 
In clause (0 of section 5. where any properly Is held* shall be substituted 
and shall be deemed to have been substituted with effect from the 1st 
day of April. 1993 
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THE RRST SCHEDULE 
(See section 2) 

PARTI 
INCOME-TAX 
Paragraph A 
Sub-Paragraph I 

In the case of every individual or Hindu undivided family or association of 
persons or body of Individuals, whether incorporated or not, or every artificial 
Juridical person referred to in sub-clause (uiO of clause (31) of section 2 of the 
Income-tax Act, not being a case to which Sub-Paragraph II of this Paragraph 
or any other Paragraph of this F*art applies,— 

Pates of Income-tax 

(1) where the total income does not jvij. 
exceed Rs. 40,000 

(2) where the total income exceeds 20 per cent of the amount by which 
Rs. 40,000 but does not exceed the total income exceeds Rs. 40,000; 
Rs. 60,000 

(3) where the total income exceeds Hs. 4,000 plus 30 per cent of the 

Rs. 60,000 but does not exceed amount by which the total income 
Rs. 1,20,000 exceeds Rs. 60,000; 

(4) where the total income exceeds Rs. 22,000 plus 40 per cent of the 

Rs. 1,20,000 amount by which the total Income 

exceeds Rs. 1,20,000. 

Sub-Paragraph If 

In the case of every Hindu undivided family which at any time during the 
previous year has at least one member whose total income of the previous 
year relevant to the assessment year commencing on the 1st day of April, 1996 
exceeds Rs. 40,000,— 

Pates of income-tax 

(1) where the total Income does not Nil; 
exceed Rs. 18,000 

(2) where the total income exceeds 30 per cent of the amount by which 
Rs. 18,000 but does not exceed the total Income exceeds Rs. 18,000; 
Rs. 1,00,000 

(3) where the total Income exceeds Rs. 24,600 plus 40 per cent of the 

Rs. 1,00,000 amount by which the total income 

exceeds Rs. 1,00,000. 

Paragraph B 

■ In jthe case of every co-operative society,— 
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Rates of 

(1) where the total income does not 
exceed Rs. 10,000 

(2) where the total income exceeds 
Rs. 10,000 but does not exceed 
Rs. 20,000 

(3) where the total Income exceeds 
Rs. 20,000 


income-tax 

10 per cent of the total income; 

Rs. 1,000 plus 20 per cent of the 
amount by which the total income 
exceeds Rs. 10,000; 

Rs. 3,000 plus 35 per cent of the 
amount by which the total Income 
exceeds Rs. 20,000. 


Paragraph C 

In the case of every firm,— 

Rate of lr)come-tax 

On the whole of the total Income 40 per cent. 

Paragraph D 

In the case of every local author ity,— 

Rate of Income-tax 

On the whole of the total income 30 per cent. 


Paragraph E 

In the case of a company,— 

Rates of Income-tax 

I. In the case of a domestic company, 40 per cent of the total income; 

II. In the case of a company other than a domestic 
company,— 

(i) on so much of the total income as consists of— 

(o) royalties received from Government or an 
Indian concern In pursuance of an agreement 
made by it with the Government or the Indian 
concern after the 31st day of March, 1961 but 
before the 1st day of April, 1976, or 

(b) fees for rendering technical services received 
from Government or an Indian concern in pursu¬ 
ance of an agreement made by it with the Gov¬ 
ernment or the Indian concern after the 29th day 
of February, 1964 but before the 1st day of April. 

1976, 

and where such agreement has, in either case, 

been approved by the Central Government 50 per cent; 

{») on the balance, if any, of the total Income 55 per cent 
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Surcharge on (ncome-tax 

The amount of Income-tax computed In accordance with the provisions 
of this Paragraph or sections 112 and 113 of the Income to Act shall, In the 
case of every domestic company having a total Income exceeding seventy-five 
thousand rupees, be increa^ by a surcharge calculated at the rate of fifteen 
per cent of such income-tax. 

PART II 

RATES FOR DEDUCTION OF TAX AT SOURCE IN CERTAIN CASES 
In every case In which under the provisions of sections 193, 194, 194A, 
194B, 194BB', 1940 and 195 of the Income-tax Act, tax is to be d^ucted 
at the rates In force, deduction shall be made from the Income subject to 
deduction at the following rates ;— 


(10 

(If!) 

do) 

(o) 


, , / . 1 . XI. Rate of Income-tax 

1. In the case of a person other than a company— 

(a) where the person is resident in India— 

(0 on income by way of interest other than 

“Interest on securities" 10 per cent; 

on income by way of winnings from 

lotteries and crossword puzzles 40 per cent; 

on Income by way of winnings from horse 
races 40 per cent 

on Income by way of insurance commission 10 per cent 

on income by way of interest payable on— 10 per cent 

(A) any security of the Central or a State 
Government; 

(B) any debentures or other securities for money 
issued by or on behalf of any local authority or 
a corporation established by a Central, State or 
Provincial Act; 

(Q any debentures issued by a company where 

such debentures are listed on a recognised stock 
exchange in India in accordance with the 
Securities Contracts (Regulation) Act, 1956 
and any rules made thereunder; 

(uf) on any other income 20 per cent; 

(b) where the person is not resident in India— 

(I) in the case of a non-resident Indian— 

(A) on investment Income and long-term 

capital gains 20 per cent; 

(B) on income by way of dividends and 

interest payable by Government or an Indian 
concern on moneys borrowed or debt incurred 
by Government or the Indian concern in 
foreign currency 20 per cent; 

(O on income by way of winnings from 

lotteries and crossword puzzles 40 per cent; 
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Rate of Income-tax 

ID) 

on income by way of winnings from 
horse races 

40 per cent; 

(£) 

on the whole of other income 

income-tax at 30 per 
cent of the amount 
of income 


or 

income-tax in respect 
of the income at the 
rates prescribed in 
Paragraph A of Part III 
of this Schedule, if such 
income had been the 
total income, 
whichever is higher; 


((/) in the case of any other person— 

(A) on income by way of dividends and 
interest payable by Government or an 
Indian concern on moneys borrowed 
or debt incurred by Government or 
the Indian concern in foreign cur¬ 
rency 

(B) on Income by way of winnings from 20 per cent; 

lotteries and crossword puzzles 40 per cent; 

(C) on Income by way of winnings from 

horse races 40 per cent; 


(D) on income by way of long-term 

capital gains 20 per cent; 

{£) on the whole of other income income-tax at 30 per 

cent of the amount of 
income 


or 

income-tax in respect 
of the income at the 
rates prescribed in 
Paragraph A of Part III 
of this S^edule, if such 
income had been the 
total income, 

whichever is higher. 


2. In the case of a company,— 

(a) where the company is a domestic company— 
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Surcharge on Income-tax 

The amount of income-tax computed in accordance with the provisions 
of this Paragraph or sections 112 and 113 of the Income to Act shall, in the 
case of every domestic company having a total income exceeding seventy-five 
thousand rupees, be Increa^ by a surcharge calculated at the rate of fifteen 
per cent of such income-tax. 

PART 11 

RATES FOR DEDUCTION OF TAX AT SOURCE IN CERTAIN CASES 
In every case in which under the provisions of sections 193,194,194A, 
194B, 194B&, 194D and 195 of the Income-tax Act, tax is to be deducted 
at the rates tn force, deduction shall be made from the Income subject to 
deduction at the following rates ;— 


1 t Rate of income-tax 

1. In the case of a person other than a company— 

(a) where the person is resident in India— 

(I) on income by way of interest other than 

"Interest on securities" 10 per cent; 

{II) on Income by way of winnings from 

lotteries and crossword puzzles 40 per cent; 

(ill) on income by way of winnings from horse 

races 40 per cent; 

(lu) on income by way of insurance commission 10 per cent; 

(u) on income by way of Interest payable on— 10 per cent; 

(A) any security of the Central or a Slate 
Government; 

(B) any debentures or other securities for money 
issued or on behalf of any local authority or 
a corporation established by a Central, State or 
Provincial Act; 

(Q any debentures issued by a company where 
such debentures are listed on a recognised stock 
exchange In India In accordance with the 
Securities Contracts (Regulation) Act, 1956 
and any rules made thereunder; 

Ivi) on any other income 20 per cent; 

(b) where the person is not resident in India— 

(I) In the ceise of a non-resident Indian— 

(A) on investment income and long-term 

capital gains 20 per cent; 

(B) on income by way of dividends and 
interest payable by Government or an Indian 
concern on moneys borrowed or debt incurred 
by Government or the Indian concern in 

foreign currency 20 per cent; 

(Q on income by way of winnings from 

lotteries and crossword puzzles 40 per cent; 
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Rate of Income-tax 

(D) on income by way of winnings from 
horse races 

40 per cent; 

(£) on the whole of other Income 

Income-tax at 30 per 


cent of the amount 
of Income 
or 

Income-tax in respect 
of the Income at the 
rates prescribed in 
Paragraph A of Part HI 
of this Schedule, If such 
Income had been the 
total income. 


whichever Is higher; 

(11) in the case of any other person— 

(A) on Ir^come by way of dividends and 
interest payable by Government or an 
Indian concern on moneys borrowed 
or debt incurred by Government or 
the Indian concern in foreign cur¬ 
rency 

(B) on income by way of winnings from 

20 per cent; 

lotteries and crossword puzzles 

40 per cent; 

(O on Income by way of winnings from 
horse races 

40 per cent; 

(D) on Income by way of long-term 
capital gains 

20 per cent; 

(E) on the whole of other iiicome 

iticome-tax at 30 per 

cent, of the amount of 
tncome 

or 

income-tax in respect 
of the income at the 
rates prescribed in 
Paragraph A of Part ill 
of this S^edule, if such 
income had been the 
total Income, 
whichever is higher. 

2. In the case of a company,— 

(a) where the company Is a domestic company— 
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(0 on Income by way of interest other 
than “Interest on securities” 

(il) on income by way of winnings from 
lotteries and crossword puzzles 
(lii) on income by way of winnings from 
horse races 

(lu) on any other income 

(b) where the company is not a domestic company— 

(I) on income by way of dividends payable by any 
domestic company 

(II) on income by way of winnings from lotteries 
and crossword puzzles 

(III) on Income by way of winnings from horse races 
(lu) on income by way of interest payable by Govern¬ 
ment or an Indian concern on moneys borrowed 
or debt incurred by Government or the Indian 
concern in foreign currency 

(o) on Income by way of royalty payable by Govern¬ 
ment or an Indian concern in pursuance of an 
agreement made by it with the Government or the 
Indian concern after the 31st day of March, 1976, 
where such royalty is in consideration for the 
transfer of all or any rights (including the granting 
of a licence) in respect of copyright in any book on 
a subject referred to in the first proviso to sub¬ 
section (1 A) of section 115A of the Income-tax Act, 
to the Indian concern, or in respect of any com¬ 
puter software referred to in the second proviso to 
sub-section (lA) of section 1 IBAof the Income-tax 
Act, to a person resident in India 

(ui) on income by way of royalty (not being royalty of 
the nature referred to in sub-item (b) (v)l payable by 
Government or an Indian concern in pursuance of 
an agreement made by it with the Government or 
the Indian concern and where such agreement is 
with an Indian concern, the agreement is approved 
by the Central Government or where It relates to 
a matter Included in the industrial policy, for the 
time being.in force, of the Government of India, 
the agreement is in accordance with that policy— 

(A) where the agreement is made after the 31st 
day of March, 1961 but before the 1st day 
of April, 1976 


20 per cent; 

40 per cent; 

40 per cent; 
21.5 per cent 

20 per cent; 

40 per cent; 
40 per cent; 

20 per cent; 


30 per cent; 


50 per cent; 
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(B) where the agreement Is made after the 31st 

day of March, 1976 30 per cent; 

(ull) on income by way of fees for technical services 
payable by Government or an Indian concern in 
pursuance of an agreement made by it with the 
Government or the Indian concern and where such 
agreement is with an Indian concern, the agree¬ 
ment is approved by the Central Government or 
where it relates to a matter included in the industrial 
policy, for the time being in force, of the Govern¬ 
ment of India, the agreement is In accordance with 
that policy— 

(A) where the agreement is made after the 29th 
day of February, 1964 but before the 1st 

day of April, 1976 50 per cent; 

(B) where the agreement is made after the 31st 

day of March, 1976 30 per cent; 

(ulll) on Income by way of long-term capital gains 20 per cent; 
(lx) on any other income 55 per cent. 

Explanation .—For the purpose of item l(b)(f) of this Part, "investment 
Income" and “non-resident Indian" shall have the meanings assigned to them 
in Chapter XII-A of the Income-tax Act. 

Surcharge on Income-tax 

The amount of income-tax deducted in accordance with the provisions of sub- 
item (a) of item 2 of this Part shall be increased by a surcharge, calculated 
at the rate of seven-and-a-half per cent of such income-tax. 

PART 111 

RATES FOR CALCULATING OR CHARGING INCOME-TAX IN 
CERTAIN CASES, DEDUCTING INCOME-TAX FROM INCOME 
CHARGEABLE UNDER THE HEAD “SALARIES" AND COMPUTING 

“ADVANCE TAX" 

In cases In which Income-tax has to be calculated under the first proviso 
to sub-section (5) of section 132 of the Income-tax Act or charged under sub¬ 
section (4) of section 172 or sub-section (2) of section 174 or section 175 or 
sub-section (2) of section 176 of the said Act or deducted under section 192 
of the said Act from income chargeable under the head “Salaries" or in which 
the “advance tax” payable under Chapter XVII-C of the said Act has to be 
computed at the rate or rates In force, such income-tax or, as the case may 
be, “advance tax” (not being “advance tax" in respect of any income chargeable 
to tax under Chapter XII or Chapter XII-A or sub-section (lA) of section 161 
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or section 164 or section 164A or section 167B of the Income-tax Act at the 
rates as specified in that Chapter or section or surcharge on such “advance 
tax” in respect of any income chargeable to tax under section 115B], shall be 
calculated, charged, deducted or computed at the following rate or rates:— 

Paragraph A 
Sub-Paragraph I 

In the case of every individual or Hindu undivided famiiy or association of 
persons or body of individuals, whether incorporated or not, or every artificial 
juridical person referred to in sub-clause (ull) of clause (31) of section 2 of the 
income-tax Act, not being a case to which any other Paragraph of this Part 
applies,— 


Rates of Income-tax 


(1) where the total Income does not 
exceed Rs. 40,000 

(2) where the total Income exceeds 
Rs. 40,000 but does not exceed 
Rs. 60,000 

(3) where the total income exceeds 
Rs. 60,000 but does not exceed 
Rs. 1,20,000 

(4) where the total income exceeds 
Rs. 1,20,000 


Nil; 

15 per cent of the amount by which 
the total Income exceeds 
Rs. 40,000; 

Rs. 3,000 plus 30 per cent of the 
amount by which the total income 
exceeds Rs. 60,000; 

Rs. 21,000 plus 40 per cent of the 
amount by which the total income ex¬ 
ceeds Rs. 1,20,000. 


Paragraph B 

In the case of every co-operative society,— 

Rates of Income-tax 


(1) where the total income does not 
exceed Rs. 10,000 

(2) where the total Income exceeds 
Rs. 10,000 but does not exceed 
Rs. 20,000 

(3) where the total income exceeds 
Rs. 20,000 


10 per cent of the total income; 

Rs. 1,000 plus 20 per cent of the 
amount by which the total income 
exceeds Rs. 10,000; 

Rs. 3,000 plus 35 per cent of the 
amount by which the total income 
exceeds Rs. 20,000. 
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Paragraph C 

In the ease of every firm,— 

Rate of Income-tax 

the whole of the total Income 40 per cent 

Paragraph D 

In the case of every local authority,— 

Rate of Income-tax 

On the whole of the total income 30 per cent 

Paragraph E 

In the case of a company,— 

Rates of Income-tax 

I. in the case of a domestic company 

II. In the case of a company other than a domestic 
company,— 

(I) on so much of the total income as consists of— 

(o) royalties received from Government or an Indian 
concern in pursuance of an agreement made by it with 
the Government or the Indian concern after the 31st 
day of March, 1961 but before the 1st day of April, 

1976, or 

(b) fees for rendering technical services received 
from Government or an Indian concern in pursuance 
of an agreement made by it with the Government or 
the Indian concern after the 29th day of February, 

1964 but before the 1st day of April, 1976, 

and where such agreement has. In either case, 
been approved by the Central Government 

(if) on the balance, if any, of the total income 
Surcharge on Income-tax 

The amount of income-tax computed in accordance with the provisions of 
this Paragraph or sections 112 and 113 of the Income-tax Act shall, in the 
case of every domestic company having a total income exceeding seventy-five 
thousand rupees, be increased by a surcharge calculated at the rate of seven- 
and-a-half per cent of such Income-tax. 


50 per cent 
55 per cent 


40 per cent of the 
total income; 
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PART IV 

[See section 2(9)(c)] 

RULES FOR COMPUTATION OF NET AGRICULTURAL INCOME 

Rule 1 .—Agricultural Income of the nature referred to in sub-clause ^j) of 
clause (lA) of section 2 of the Income-tax Act shall be computed as if it were 
income chargeable to income-tax under that Act under the head “Income from 
other sources" and the provisions of sectbns 57 to 59 of that Act shall, so 
far as n^y be, apply accordingly ; 

Provided that sub-section (2) of section 58 shall apply subject to the modi¬ 
fication that the reference to section 40A therein shall be construed as not 
including a reference to sub-sections (3) and (4) of section 40A. 

Rule 2 .—Agricultural income of the nature referred to in sub-clause |b) or 
sub-clause (c) of clause (lA) of section 2 of the Income-tax Act (other than 
income derived from any building required as a dwelling house by the receiver 
of the rent or revenue or the cultivator or the receiver of rent-in-kind referred 
lo in the said sub-clausc (c)] shall be computed as if it were income chargeable 
to income tax under that Act under the head “Profits and gains of business or 
profession" and the provisions of sections 30, S-l. 32, 36, 37, 38, 40, 40A 
(other than sub-sections (3) and (4) thereof), 41, 43, 43A, 43B and 43C of 
the Income-tax Act shall, so far as may be, apply accordingly. 

Rule 3 .—Agricultural income of the nature referred to in sub-clause (c) of 
clause (lA) of section 2 of the Income-tax Act, being income derived from any 
building required as a dwelling house by the receiver of the rent or revenue 
or the cultivator or the receiver of rent-in-kind referred to in the said sub-clause 
(c) shall be computed as if it were income chargeable to income-tax under that 
Act under the head “Income from house property” and the provisions of 
sections 23 to 27 of that Act shall, so far as may be, apply accordingly. 

Rule 4.—Notwithstanding anything contained In any other provisions of 
these rules, in a case where the assessee derives income from sale of tea grown 
and manufactured by him in India, such Income shall be computed in accor¬ 
dance with rule 8 of the Income-tax Rules, 1962, and sixty per cent of such 
income shall be regarded as the agricultural income of the assessee. 

Rule 5 .—Where the assessee is a member of an association of persons 
or a body of individuals (other than a Hindu undivided family, a company or 
a firm) which in the previous year has either no income chargeable to tax under 
the Income-tax Act or has total income not exceeding the maximum amount 
not chargeable to tax in the case of an association of persons or a body of 
individuals (other than a Hindu undivided family, a company or a firm) but has 
any agricultural income, then, the agricultural income or loss of the association 
or body shall be computed in accordance with these rules and the share of the 
assessee In the agricultural income or loss so computed shall be regarded as 
the agricultural Income or loss of the assessee. 
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Rule 6 .—Where the result of the computation for the previous year in 
respect of any source of agricultural income is a loss, such loss shall be set 
off against the income of the assessee, If any, for that previous year from any 
other source of agricultural income; 

Provided that where the assessee is a member of an association of persons 
or a body of Individuals and the share of the assessee in the agricultural Income 
of the association or body, as the C2tse may be, is a loss, such loss ^rall not 
be set off against any Income of the assessee from any other source of 
agricultural income. 

Rule 7.—Any sum payable by the assessee on account of any tax levied 
by the State Government on the agricultural income shall be deducted In 
computing the agricultural income. 

Rule 8.—{!) Where the assessee has. In the previous year relevant to the 
assessment year commencing on the 1st day of April, 1996, any agricultural 
Income and the net result of the computation of the agricultural income of the 
assessee for any one or more of the previous years relevant to the assessment 
years commencing on the Istdayof April 1988 or the 1st day of April, 1989 
or the 1st day of April, 1990 or the 1st day of April, 1991 or the 1st day of 
April, 1992 or the 1st day of April, 1993 or the 1st day of April, 1994, or 
the 1st day of April, 1995, is a loss, then, for the purposes of sub-section (2) 
of section 2 of this Act,— 

(I) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1988, to the extent. 
If any, such loss has not been set off against the agricultural .income for 
the previous year relevant to the assessment year commencing on the 1 st 
day of April, 1989 or the 1st day of April, 1990 or the 1st day of April, 

1991 or the 1st day of April, 1992 or the 1st day of April, 1993 or the 
1st day of April, 1994 or the 1st day of April, 1995, 

(ii) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1989, to the extent, 
if any, such loss has not been set off against the agricultural Income for 
the previous year relevant to the assessment year commencing on the 1st 
day of April, 1990 or the Ist day of April, 1991, or the 1st day of April, 

1992 or the 1st day of April, 1993 or the 1st day of April, 1994 or the 
1st day of April, 1995, 

nil) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1990, to the extent, 
if any, such loss has not been set off against the agricultural income for 
the previous year relevant to the assessment year commencing on the 1st 
day of April, 1991 or the 1st day of April, 1992 or the 1st day of April, 

1993 or the 1st day of April, 1994 or the 1st day of April, 1995, 

(fu) the loss so computed for the previous year relevant’to the 
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assessment year commencing on the Ist^lay of April, 1991, to the extent, 
If any, such loss has not been set off against the agricultural Income for 
the previous year relevant to the assessment year commencing on the 1st 
day of April, 1992 or the 1st day of April, 1993 or the 1st day of April, 
1994 or the 1st day of April, 1995, 

(v) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1992, to the extent, 
if any, such loss has not been set off against the agricultural income for 
the previous year relevant to the assessment year commencing on the 1st 
day of April, 1993 or the 1st day of April, 1994 or the 1st day of April, 
1995, 

(vl) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1993, to the extent. 
If any, such loss has not been set off against the agricultural income for 
the previous year relevant to the assessment year commencing on the 1st 
day of April, 1994 or the 1st day of April, 1995, 

(ull) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1994, to the extent, 
if any, such loss has not been set off against the agricultural Income for 
the previous year relevant to the assessment year commencing on the 1st 
day of April, 1995, 

(ulll) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1995, 

shall be set off against the agricultural income of the assessee for the previous 
year relevant to the assessment yearccMTimencing on the 1st day of April, 1996. 

(2) Where the assessee has, in the previous year relevant to the assessment 
year commencing on the 1 st day of April, 1997 or, if by virtue of any provision 
of the Income-tax Act, income-tax is to be charged in respect of the income 
of a period other than that previous year, in such other period, any agricultural 
income and the net result of the computation of the agricultural Income of the 
assessee for any one or more of the previous years relevant to the assessment 
years commencing on the 1st day of April, 1989 or the 1st day of April, 1990 
or the 1st day of April, 1991 or the 1st day of April, 1992 or the 1st day of 
April, 1993 or the 1st day of April, 1994 or the 1st day of April, 1995 or 
the 1st day of April, 1996 is a loss, then, for the purposes of sub-section (S) 
of section 2 of this Act,— 

(0 the loss so computed for the previous year relevzunt to the 
assessment year commencing on the 1st day of April, 1989, to the extent, 
if any, such loss has not been set off against the agricultural Income for 
the previous year relevant to the assessment year commencing on the 1st 
day of April, 1990 or the 1st day of April, 1991 or the 1st day of April, 
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1992 or the 1st day of April, 1993 or the 1st day of April. 1994 or the 
1st day of April, 1995 or the 1st day of April, 1996 

(li) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1990, to the extent, 
if any, such loss has not been set off against the agricultural income for 
the previous year relevant to the assessment year commencing on the 1st 
day of April, 1991 or the 1st day of April, 1992 or the 1st day of April, 

1993 or the 1st day of April, 1994 or the 1st day of April, 1995 or the 
1st day of April, 1996 

(IfO the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1991, to the extent, 
if any, such loss has not been set off against the agricultural income for 
the previous year relevant to the assessment year commencing on the 1st 
day of April, 1992 or the 1st day of April, 1993 or the 1st day of April, 

1994 or the 1st day of April, 1995 or the 1st day of April, 1996 

(lu) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1992, to the extent, 
if any, such loss has not been set off against the agricultural Income for 
the previous year relevant to the asse^ment year commencing on the 1st 
day of April, 1993 or the 1st day of April, 1994 or the 1st day of April, 

1995 or the 1st day of April, 1996 

(v) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1993, to the extent, 
if any, such loss has not been set off against the agricultural income for 
the previous year relevant to the assessment year commencing on the 
1st day of April, 1994 or the Istday of April, 1995 or the Istday of April, 

1996 

(ul) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1994, to the extent, 
if any, such loss has not been set off against the agricultural income for 
the previous year relevant to the assessment year commencing on the 
1st day of April, 1995 or the 1st day of April, 1996 

(uil) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1995, to the extent, 
if any, such loss has not been set off against the agricultural Income for 
the previous year relevant to the assessment year commencing on the 1st 
day of April, 1996, 

(vIH) the loss so computed for the previous year relevant to the 
assessment year commencing on the 1st day of April, 1996, 

shall be set off against the agricultural income of the assessee for the previous 
year relet^nt to the assessment year commencing on the 1 st day ofAprll^l997 
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(3) Where any person deriving any agricultural income from any source 
has been succeeded in such capiacity by another person, otherwise than by 
inheritance, nothing in sub-rule (1) or sub-rule (2) shall entitle any person, other 
than the person incurring the loss, to have it set off under sub-rule (I) or, as 
the case may be, sub-rule (2). 

(4) Notwithstanding anything contained in this rule, no loss which has not 
been determined by the Assessing Officer under the provisions of these rules 
or the rules contained In Part IV of the First Schedule to the Finance Act, 1988 
(26 of 1988), or of the Rrst Schedule to the Rnance Act, 1989 (13 of 1989), 
or of the Rrst Schedule to the Rnance Act, 1990 (12 of 1990), or of the First 
Schedule to the Finance (No. 2) Act, 1991 (49 of 1991), or of the Rrst Schedule 
to the Rnance Act, 1992 (18 of 1992), or of the Rrst Schedule to the Finance 
Act, 1993 (38 of 1993), or of the First Schedule to the Finance Act, 1994 
(32 of 1994) or of the First Schedule to the Finance Act, 1995 (22 of 1995) 
shall be set off under sub-rule (I) or, as the case may be, sub-rule (2). 

Rule 9. — Where the net result of the computation made in accordance 
with these rules is a loss, the loss so computed shall be ignored and the net 
agricultural income shall be deemed to be nil. 

Rule 10. — The provisions of the Income-tax Act relating to procedure 
for assessment (including the provisions of section 288A relating to rounding 
off of income) shall, with the necessary modifications, apply in relation to the 
computation of the net agricultural income of the assessee as they apply in 
relation to the assessment of the total income. 

Rule 11 .— For the purposes of computing the net agricultural Income of 
the assessee, the Assessing Officer shall have the same powers as he has under 
the Income-tax Act for the purposes of assessment of the total income. 


nririiiTiirai iulwh**- 



1S06] Interest on Borrowed Capital - Position of Discontinued 1 



Interest on Borrowed Capital • Position of Dlscontinned 

Business. 

By 


K.C. Srtvaslava 



One of the items of expenditure allowable as deduction is interest 
on borrowed capital. There has been some Judicial controversy about 
the allowance of such interest in the case of a business which has 
been transferred/discontlnued. Recently, live Supreme Court has 
pronounced a signlflcanl Judgment In the case of Veecumsees vs. 
err where it has been held that in a composite business the stoppage 
of one activity does not result in disallowance of the claimfor interest 
in respect of the borrowal of money for such activity. The author 
has thrown light on this aspect of issue in this article. The readers 
and lax-payers will find it helpful 

The author is aformer Vice-President of Income Tax Appellate Tribunal 
and is a practicing advocate. 


One of the most common, at the same time very important deductions 
claimed by business is in respect of Interest on borrowed capital. Various 
norms have been laid down by the courts in respect of the claim for such 
Interest. There has been a Judicial controversy about the deductibility of 
such Interest on borrowed capital used in a business carried on earlier 
by a tax-payer but later on discontinued, closed or transferred. Recently 
the Supreme Court has laid down a significant law in this regard by over¬ 
ruling a decision of the Madras High Court in the case of ClTvs. Veecumsee 
(1985) Taxation 76 (3) - 201 (152 ITR 708). It would be Interesting to look 
Into the various factual and legal aspect determining the decisions of the 
courts and ultimately of Uie Supreme Court. 


In this case the assessee Arm was carrying on business in the manufacture 
and sale of jewellery. Prior to the years 1967-68 to 1969-70, the assessee 
Arm was also carrying on business in exhibition of Alms in their theatre. 
For the construction of the theatre the assessee had effected borrowals 
and had been paying Interest thereon. Such interest had been allowed 
as deduction when the business of exhibition of Alms was being carried 
on. In 1965 the theatre was transferred by the assessee as a going concern 
to a new partnership. The Investment in the theatre made by the assessee 
Arm was treated by the new Arm as a Axed deposit of the assessee Arm 
and interest was paid to the assessee on the said amount by the new Arm 
at 5% per annum. The Interest so earned by the assessee on the said 
deposits with the new Arm was assessed to tax in the assessee's hand 
under the head 'other sources’. Though the Interest paid in respect of 
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borrowings for the construction of the theatre was allowed by the Income- 
tax Ofllcer in its assessments till its transfer, for the assessment years 
1967-68 to 1969-70, the claim was rejected on the ground that the business 
of exhibition of films in the theatre was not in existence during these years 
and hence the Interest on borrowings attributable to that part of the 
business could not be allowed as a deduction in the computation of the 
profits of the jewellery business. 

Before the Appellate Assistant Commissioner, the assessee contended that 
once the monies were borrowed and were used for business they cem never 
lose their character and that the interest paid thereon should be allowed 
as a business expenditure. This plea was accepted by the Appellate 
Assistant Commissioner who held that the borrowals at the time when 
they were made were only for the business and the disallowance of the 
claim for deduction merely because the borrowed funds lost their identity 
at a later period of time cannot be Justified in law especially when the 
monies have been borrowed for and have been used in the construction 
of the theatre, the income from which had been assessed as business 
income in the hands of the assessee. It was further held by him that the 
business In jewellery and the exhibition of films were the same business 
and so long us Jewellery business continued the interest paid on the 
borrowings for the purpose of the construction of the theatre is to be allowed 
as a deduction as part of the same business being carried on. 

Aggrieved by the order of t he first Appellate Authority, the revenue preferred 
an appeal to the Tribunal contending that the A.A.C. erred In holding that 
the Interest payments could be allowed as an admissible deduction under 
the head “business” on the ground that the assessee has having discon¬ 
tinued the business of the exhibition of films Ignoring the fact that the 
assessee did not carry on the business of exhibition of films during the 
previous years relevant to the assessment years In question. It was also 
contended by the revenue that the Interest payment could not be allowed 
as an admissible deduction under the head “business" and during the 
relevant previous years the assessee carried on the business of Jewellery 
alone and the business were not interdependent or Inter linked or inter 
laced and as such they cannot form part of the same business. On behalf 
of the assessee it was contended that the partnership firm could carry 
on any business and In the year the assessee was carrying on a composite 
business and they were not separate business. The borrowal was for the 
business carried on by the asses.see and had, therefore, to be allowed as 
a deduction. 

The Tribunal found that the assessee firm has constructed the theatre 
for exhibit Ingfllms which had been assessed as the firm's business Income. 
The interest on borrovMngs had been allowed till the transfer of the theatre 
to a new partnership firm. The firm had paid Interest on the old loan 
Incurred for the construction of the theatre. The Tribunal on the facts 
found that the business of the assessee In Jewellery and exhibition of films 
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formed part of the same business and the stoppage of one activity did 
not mean that the business as such had been discontinued. 

The refvenue obtained a reference to the High Court on the questions of 
allowance of interest In respect of the Investment made In the theatre 
complex which had been sold as a going concern on 31-7-1965. The Ondlng 
of the Tribunal that the two activities formed a composite business was 
also challenged. 

Madras High Court considered the second question about the two business 
activities as pertaining to a composite business. The High Court observed 
that the business relating to exhibition of films was started at a later stage 
while the Jewelleiy business had been carried on from the beginning. The 
theatre business had now been discontinued but the closing of that 
business has not aflected In the least the assessee's old business In 
Jewellery. The High Court observed that there Is no Inter-coimectlon. Inter¬ 
lacing or inter-dependence between the Jewellery business and the cinema 
business. In view of this. It could not be said that both the business 
constituted a composite or the same business. The High Court referred 
to the decisions of the Supreme Court in Pinoduce- Exchange Corporation 
Ltd. vs. err (77 ITR 739). Standard Rejinery and DisteUery Ltd. vs. CIT 
(79 ITR 9) and B.R. Ltd. vs. V.P. Gupta(l 13 ITR 647) and observed that 
In all these cases the Supreme Court has proceeded on the basis that 
unless the business which has been slopped Is an Integral part of the 
business which has been continued, the carry forward of losses or cany 
forward of unabsorbed depreciation cannot be claimed by an assesses. 
The High Court came to the conclusion that the two business could not 
be considered as composite and answered the significant question against 
the assessee. 

As regards the question relating to deduction of Interest, the Hlgii Court 
held that as the two acUvlUes consUluted separate businesses, the borrowings 
made by the assessee for the construction of the theatre could not be 
allowed as a business under the head 'business' after the business of 
running the film theatre had been closed as a result of sale of the theatre 
in 1965 as a going concern to a different firm. According to the High Court 
the assessee had ceased to cany on the business for which the amount 
had been borrowed and as such the interest payment cannot be deducted 
as the business expenditure as admittedly the business had been stopped 
and no Income accrued therefrom. Following another decision of the same 
High Court, the High Court held that the Tribunal was In error In this 
case In accepting the assessee's claim for deduction u/s 36{l)(ill) when 
the entire amount borrowed though originally utilised for the construction 
of the theatre now stands Invested in the firm which had purchased the 
cinema theatre linm the assessee and In view of such a diversion it cannot 
be taken that the amounts borrowed have been used for the business in 
the relevant assessment years so as to attract section 36(1) (ill) of the Act. 
The High Court also rejected that the Interest paid the assessee was 
in respect of the Jewellery business Itself. 
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Against the above decision of the Hi^ Court rendered in December 1983, 
the assessee appealed to the Supreme Court which has decided the matter 
on 26-4-1996. This decision is reported in 132Taxation 544 corresponding 
to 220 ITK 185. The Supreme Court did not agree with the decision of 
the High Court They observed that interest had been allowed when the 
theatre had been constructed and the activity had been continued. The 
Apex Court decided as unden- 

~The loans had been obtained for the purposes of the assessee’s 
business. The fact that the particular part of the business for which 
the loans had been obtained had been transferred or closed down did 
not alter the fact that the loans had. when obtained, been for the 
purpose of the assessee's business. The test of ‘same business* 
appropriate for set-off of carry forward losses is not appropriate here.’ 

The Supreme Court further referred to the findings of the Tribunal about 
the composite business carried on by the assessee as a finding of fact 
and held that the Interest was to be allowed as a deduction. The decision 
of the Supreme Court Is very significant as they have decided that the 
transfer of the business or Its closing down later did not change the fact 
that the loans had been taken for assessee's own business. The Supreme 
Court has pointed out that the requirement of carrying on of “same 
business’ is appropriate for set off and carry forward of losses but is not 
appropriate for the ptirposes of determining Ihe claim for deduction of 
such Interest. This decision ran be very useful In the cases of discontinued 
or transferred businesses. 

Where an asses.sec borrows money for expansion of Its existing business, 
tile Interest paid thereon is allowable. What is to be seen is whether it 
is the coiiiinencement of a new business or merely an extension or 
expansion of existing business. In order to determine whether different 
ventures can be said to constitute the same business what one has to 
see Is whether there was any interconnection, any interlacing, any inter¬ 
dependence. any unity embracing the ventures, whether the different 
ventures were so inter laced and so dovetailed Into each other as to make 
them Into the same business. The Supreme Court held that the decisive 
test was unity of control and not the nature of the two lines of business. 
Where the management was common, the trading organisation, the 
administration, the funds and the place of business were common, it cannot 
be said that the different ventures were different business carried on by 
the same company. In the case of Kanhat Ram Ramgopal (1988) Tcucatlon 
89(3) - 204 170 ITR 41 (MP). similar view was taken holding that carrying 
on business of utilisation of waste products was a part of rice and ‘dal' 
business originally carried on. Thus the present decision of the Supreme 
Court has confirmed the view already taken by the courts. The doubt arising 
as a result of the Madras High Court has now been removed. 
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Acceptance of loan or deposita In cash - Effect of 
omUslon of section 276DD w.e.f. 1-4-1989 



By 

K.R. Gupta 


lJndersecttan276DD, whichhasbeenomlttedbytheDirectTcucLaw^ 
CAmendment) Act, 1987 w.ej'. 1-4-1989, if a person took or accepted 
any loan or deposit in cosh tn contravention of the provisions of 
section 269SS. he was punishable with Imprisonmentfor a term upto 
two years and was also liable to Jbie equal to the amount of such 
loan or deposit. In this article, the author, who Is an ex-member, 
CentralBoardqfDIrectTaxes, New Delhi and Is presently practising 
as a Tax Consultant, has discussed the issue asto whether it is 
permisslblefor the Assessing Officer toUumchproseculionfor violation 
of the provisions of section 269SS committed during the period when 
the provisions of section 276DD were In operation. After referring 
to certainJudicial pronouncements on the subject, he has concluded 
that such prosecution Is not permissible. 


Under section 269SS, no person can take or accept from ai^ other person 
any loan or deposit In cash. If the amount of such loan or deposit Is Rs. 
20,000 or more (Rs. 10,000 or more prior to 1-4-1989). The contravention 
of the provisions of this section was punishable under section 276DD upto 
31-3-1989. With effect from 1-4-1989, section 276DD has been omitted 
and in its place a new section 27ID has been Inserted by the Direct Tax 
Laws (Amendment) Act, 1987. Under the omitted section. If a person took 
or accepted any loan or deposit In contravention of the provisions of section 
269SS, he was punishable with Imprisonment for a term upto two years 
and was also liable to line equal to the amount of such loan or deposit. 
The new section 271D provides for levy of a penalty only equal to the a mount 
of the loan or deposit for such default. In the context of omission of section 
276DD and insertion of new section 27ID, an Issue that arises for 
consideration Is whether it Is permissible for the Assessing Onicer to launch 
prosecution In respect of violation of the provisions of section 269SS 
committed during the period the provisions of section 276DD were In 
operation. 


2. On the issue under consideration there are conflicting decisions of the 
High Courts. In the case of Amrlt Lai & Co. vs. I.T.O. (1995) 126 Taxation 
328 (P&H) (1994) 210ITR 427, a complaint was filed under section 276DD 
on the ground that the petitioners had contravened the provisions of section 
269SS by accepting various amounts otherwise than by account payee 
cheques or drafts. On a writ petition, the Punjab & Haryana High Court 
held "that section 276DD was omitted w.e.f. 1-4-1989, but the contra¬ 
vention was alleged to have been made by the petitioners in the years 
1988. Unless a dlfierent Intention appears, the repeal does not effect. Inter 
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alUi, any inveaUgation, legal proceedings or remedy In respect of any such 
right, privilege, obligation, liability, penalty etc. Prinux facie It was open 
to the Income-tax OlHcer to launch prosecution In respect of acts or 
omissions committed during the period the provisions of the repealed or 
unamended sections were operative. Section 276DD was in operation at 
the time the payments were alleged to have been accepted by the petitioners 
and the subsequent repeal of the section will not exonerate the petitioners 
of the violation, if any. committed by them.* The same view has been 
expressed by the Punjab & Haryana High Court in another case of General 
Finance Co. us. Asstt. C.I.T. (1994) 121 TaxaUon 215 (P&H), 209 ITR 290. 

3. In the case of HarQclshan vs. Union of India (1996) 132 Taxation 643 
(MP). 217 ITR 582. the Madhya Pradesh High Court has expressed a 
contrary view. In this case, a complaint to the Court was made in March, 
1992 on the ground that the petitioners during the financial year 1986- 
87 had taken/accepted certain deposits to the time of Rs. 44,500 otherwise 
than by account payee cheques or drafts which was in violation of the 
provisions of section 269SS. The Madhya Pradesh High Court held that 
the amendment brought In force by the Act of 1967 was a beneficial 
legislation intended to benefit the assessee and to mitigate the rigour of 
law in-as-much as the law does not make the default In question a crime 
but only provides for imposition of penalty In terms of money. The rule 
of beneficial construction requires that even ex-post facto law of such a 
type should be applied to mitigate the rigour of the law. The petitioners 
could not, therefore, be deprived of the benefit of the amendment and the 
criminal proceedings were liable to be quashed. While holding this, the 
Court has relied on the Supreme Court decisions in Rayala Corporation 
(P) Ltd. vs. Director of Enforcement, AIR 1970 SC 494. and T. Barat vs. 
Henry Ah Hoe, AIR 1983 SC 150. In the former case, the Supreme Court 
has held that section 6 of the General Clauses Act only applies to repeals 
and not to omissions. In this case, a person was sought to be prosecuted 
for violating a particular rule of the Defence of India Rules, 1962, which, 
though in force at the time of violation, was omitted before the prosecution 
could actually be launched. The Supreme Court held that the complaint 
made for the offence under the said Rule after the same was omitted has 
to be held invalid. In T. Baral's case the Supreme Court has reiterated 
the same princllle by holding as under:— 

“It Is only retroactive criminal legislation that is prohibited under 
article 20(1). The prohibition contained in article 20(1) is that no person 
shall be convicted of any offence except for violation of a law In force 
at the time of the commission of the act charged as an offence nor 
shall he be subjected to a penalty greater than that which might have 
been Inflicted uhder the law in force at the time of the commission 
of the offence. It is quite clear that In so far as the Central Amendment 
Act creates new offences or enhances punishment for a particular type 
of offence no person can be convicted by such ex-post facto law nor 
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can the enhanced punishment prescribed by the amendment be 
applicable. But in so Jar as the Central Amendment Act reduces the 
punishment/or on offence punishable under section J6(l)fa) oj the Act, 
there is no reason why the accused should not have the benejlt of such 
reduced punishment. The rule of beneficial construction requires that 
even ex-post facto laiu of such a type should be applied to mitigate the 
rigour of the law. The principle is based both on sound reason and 
common sense." (Emphasis supplied) 

4. It is submitted that since the decision of the Madhya Pradesh High 
Court is based on the above-mentioned Supreme Court decisions and also 
takes into account the rule of benencial construction, it lays down the 
correct interpretation of the law. In their decisions in the cases of Amrit 
Lai A, Co A General Finance Co. (supra), the Punjab & Haryana High Court 
has not at all referred to the above-mentioned decisions of the Supreme 
Court and this indicates that the attention of the Court was not invited 
to these decisloiM at the time of hearing. Further, the Judgments of the 
Court in both the cases appear to be based on the provisions of section 
6 of the General Clauses Act. In this connection it derives mention that, 
as the section itself says, the consequences laid down in section 6 of the 
General Clauses Act become inapplicable where a different Intention 
appears. As already mentioned, section S{76DD was omitted by the Direct 
Tax Laws (Anedment) Act 1987 w.e.f. 1-4-1989 and by the same Amend¬ 
ment Act, section 27ID was introduced with effect lrt>m the same date. 
Section 27 ID provides for a monetary penalty only for violation of section 
269SS and does not contain any provision for prosecution for such 
violation. This shows the legislative intention that the violation of the 
provisions of section 269SS should not be treated as a crime and no 
prosecution should be launched under the omitted section 276DO. 

5. Conclusion 

After the omission of section 276DD w.e.f. 1-4-1989, no prosecution under 
this section can be launched for violation of the provisions of section 269SS, 
even though the violation took place prior to 1-4-1989 when section 276DD 
was in force. 
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Assessment/Appeal against a dead person 

By 

R. Sonthonom 

1. Introduction 

The death of an assessee who Is an individual brings an end to his liability 
to be assessed as a taxpayer. On his death the deceased assessee will 
have to be substituted by his legal heirs in order that the assessment 
order passed after the death of the deceased would be valid in law and 
could give rise to a liability to tax interest or penalty enforceable in law. 

2. Death after asaeaament 

If however, the assessment, has been completed and order of assessment 
along with notice of demand has been served on the deceased but before 
the demand becomes payable or the demand is sought to be enforced 
the assessee dies, the Assessing Olllcer is not required in law to issue 
a fresh notice of demand on the legal heirs so as to make them liable 
for payment of the taxes due from the deceased. This is clear from the 
Judgment of the Andhra Pradesh High Court in Koteahwara Rao vs. Cit 
(1962) 46 ITR 882. 

In coses where the assessee on whom assessment is made dies before 
the order of assessment and notice of demand are served, the revenue 
authorities would be obliged in law to serve notice of demand on each 
one of the legal heirs before any action for collection and recovery of the 
demand is sought to be taken against the legal heirs. ShahMohd. vs.Asstt. 
Commissioner (1963) 47 ITR 55 (Mysore). 

3. Death during appeal 

Even where the assessment has been made the order served on the 
deceased before his death and thereafter the appeal filed against the 
assessment by the deceased remains pending and during the pendency 
of the appeal the appellate authority Is not Informed about the death of 
the assessee and this results in the appeal being decided In the name 
of the deceased as the Appellant or the Respondent, as the case may be, 
the order passed in appeal against the deceased as the appellant/respon- 
dcnt would be illegal and would be liable to be declared a nullity in law. 

In CIT vs. Smt. Santhosh Rani (^1996) 219 ITR 301 the Madhya Pradesh 
High Court recently had an occasion to deal specifically with this Issue 
and held that the deceased person cannot be an appellant/respondent 
in law and the appeal treating the deceased person as being alive is null 
and void. In this case the assessee. Narayandas Jwalaprasad, died in the 
year 1981 leaving behind his widow, Smt. Santhosh Rani. The assessment 
in question Is for the year 1975-76 and this has been made on August 
22. 1980. when the deceased was alive on a total Income of Rs. 1,20,060. 
The assessee appealed against the assessment order dated August 22. 
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1980. before the Commissioner of Income-tax who disposed of the appeal 
by order dated July 28, 1983, accepting the assessee's appeal. Meanwhile, 
the assessee died on AugustSl. 1981, during the pendency of the appeal. 
An appeal was preferred by the revenue before the Tribunal. In that appeal, 
the respondent was Narayandas Jwalaprasad. The appeal was presented 
before the Tribunal on October 18, 1083. This appeal was rejected by 
the Tribunal on the ground that the appeal was against a dead person. 
Therefore, an application was made by the Revenue for making a reference 
before this court and hence the aforesaid three quesUons have been referred 
by the Tribunal to this Court." 

The High Court took, the view that the Tribunal was Justined In holding 
that no appeal would lie against a dead person and, therefore, the appeal 
Itself was Incompetent and hence a nullity in law. For so holding the High 
Court called for the records of the lower authorities, verified the correct 
position In the light of the documents on record and thereafter held that. 
‘It Is unfortunate that from the record, an impression was sought to be 
given that the appeal was filed in the name of Smt. Santosh Rani, the 
legal representative of the late Shri Narayandas Jwalaprasad. Then a doubt 
arose as to how the Tribunal could miss such a major thing that In the 
memorandum of appeal which has been placed on the record of this court. 
It la by Santhosh Kanl, the legal representative of the late Narayandas 
jwalaprasad. Therefore, the original record was summoned from the 
Commissioner and Shrl Tankha, learned Counsel for the Revenue, pro¬ 
duced the record before us. It show that the original appeal was filed on 
October 13, 1983, against the dead person. Narayandas Jwalaprasad, as 
he had died on October 31, 1981. Therefore, the Tribunal was light In 
dismissing the appeal. 

Another memo of appeal seems to have been filed by the Department to 
show that the Tribunal Is wrong. But this mischief was caught when the 
original record was summoned. Shri Tenkha was specifically asked whether 
this second appeal which appears to have been filed by Smt. Santhosh 
Rani as a legal representative of the deceased Narayandas Jwalaprasad, 
Is maintainable when the first appeal which was filed by the revenue, had 
been rejected by the detailed speaking order. Learned counsel frankly 
submitted that his second appeal Is not envisaged in law and not maintainable. 
Hence, we are constrained to observe that some mischief is sought to be 
played by misleading this court by showing that the appeal was filed by 
the Revenue properly against the legal representaUve of the late Naray¬ 
andas Jwalaprasad. Such kind of attempt on the part of the Revenue cannot 
be countenanced and It is to be condemned." 

4. Order on deceased. 

Law Is well settled that an order of assessment or appeal passed In 
Ignorance of death of the assessee/appellant la a nullity and, therefore; 
such an order cannot have any legal consequences or eltect either on the 
deceased assessee or on the legal heir. In Jlviben Lavji Raganath vs. Jadavfi 
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Dev Shanker & Ors. AIR (1978) Guj. 32 the de cree passed In ignorance 
of the death of the sole appellant was held to be a nullity because on 
the death of the appellant the appeal abates and comes to an end. In cases 
of death the legal heirs must be brought on record to be substituted as 
the appellant or the respondent, as the case may be and if this is no' 
done the appellate authority or court cannot be possessed of the powers 
to hear and decide the appeal. The order passed in disregard of the death 
of the appellant/respondent is clearfy a nullity in law. 

5. Nullity of orders on dead person 

The Supreme Court in CiT vs. Amarchand N. ShrooJ[1963) 48 ITR 59 (SC, 
has clearly held that ordinarily on the death of an Individual his lega 
personality would cease to exist, and. therefore, no order including an 
order of assessment could be passed against a non-existing person anc 
if any order is passed against the dead person that would a nullity 
in law. The Allahabad High Court in TTO vs. Ram Prasad (1968) 70 ITT 
59 has also taken the same view which has been affirmed by the Supreme 
Court in the same case reported in (1972) Taxation XXXIII (1) - 40; 86 
ITR 145 (SC). The Supreme Court in CIT vs. James.Ander.son (1964) 61 
ITR 345 has also held that the death of an individual brings to an end 
all proceedings and claims against him and to the extent of any claim 
which is capable of being enforced against the estate of the deceased the 
legal representatives of the deceased must be brought on record and notice 
must be served on them before they could be proceeded against. 

Recently in Rajendra Prasad vs. Khirodhar Mahto (1994) Supp. 3 SCC 314 
the Supreme Court has again made it clear that an order passed agalnsi 
a dead person is a total nullity which cannot be cured and hence the order 
cannot also be enforced. To the same effect are also the decision in Maharqjc 
ojPatiala vs. CIT (1964) 11 ITR 202 (Bom.) and Modi Sugar Mills Ltd. vs, 
Union of India (1983) 144 ITR 29 (All.). The Appellate Tribunal forfeited 
property in Smt. Durga Rani Nath and Ors. vs. Competent Authority 11991] 
189 ITR 108 has also held that the Competent Authority's order passed 
against the deceased was Illegal and hence a nullity in law and therefore 
the forfeiture of the property of the deceased from the legal heirs on the 
basis of such order under the Smugglers & Foreign Ebcchange Manipulators 
(Forfeiture of Property) Act, 1976 is liable to be declared null and void. 
However, Inspite of declaring the order to be a nullity the Appellate Tribunal 
had after setting aside the order of the competent Authority sent the mattei 
back to the Competent Authority to issue notice and grant hearing to the 
legal representatives of the deceased. 

6. Death before assessment 

Where the individual dies after filing his return and the assessment is 
made after issuing notices to the legal heir of the deceased, the order ol 
assessment would be valid and cannot be assailed as being a nullity tr 
law as was held in Swaran Kanta vs. CIT (1989) Taxatloh'93(3) - 364 (PficH): 
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(1989) 176 ITR 291 (P&H). In CTTvs. Manohar Lai Nagpal 119S3) 139 ITR 
157 the P&H High Court dealt with a case of an assessment having been 
made in the name of the deceased after notices were Issued to the legal 
r e presentatives and the Tribunal annulled the assessment as being non¬ 
est and reference application was entertained to direct the Tribunal to 
refer the question sought by the Revenue. 

In Joseph vs. Ag. FTO (1973) 92 ITR 114 the Kerala High Court has also 
held the assessment to be valid since It was in respect of proceedings 
conducted the ITO during the lifetime of the deceased and held that 
death after conclusion of proceedings but before assessment order was 
passed would not invalidate the order. (See also CTT vs. Roshan Lai (1982) 
134 ITR 145 Delhi. Kamiesh Kumar Mehta vs. Crr(1977) 106 ITR 855 (Cal.) 
and CTTvs., Sumant Bhal C. Munshaw (1061) Taxation 60(3) - 159 (GuJ.); 
(1981) 128 ITR 142 (GuJ.) 

7. Conclusion 

A perusal of the aforesaid Judgments would show that on death of an 
individual proceedings against him abate and it is essential to bring the 
legal heir on record and serve notice on them to proceed further in law. 
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Allowability of Secret Commission 

By 

T.N. Pandey 

The broader question that has been posed tn the article relates to ^ 
the desIrabllUy of giving seal of approval by the tax department for 
claims which are In the nature of bribes, greasemoney, facUttation 
fees etc. for achieving business goats and subserving the business 
Interests. According to the author, such payments, even (f these are 
not illegal, are unethical and debase the mortality In the society. 
Why should ex-gratla payments be made for something which needs 
to be done In the normal way? His suggestion Is that law should 
be amended to prohibit allowance of such expenditure In computing 
^ the taxable Income. _^ 

At a time when public opinion has been considerably aroused against 
corruption and corrupt practices and there is stress on clean functioning, 
the issue relating to deduction of claims pertaining to payments of commission 
purported to have been paid secretly for soliciting business or for other 
connected matters, which have been held by courts to be admissible 
expenditure wholly and exclusively incurred for business purposes, needs 
to be reviewed. 

The law as it stands at present permits, under section 37(1), deduction 
of commission paid fur increasing sales, facilitating early realization of 
bills and similar other expenses where nexus is established between the 
payment of commission and business activities of the taxpayer. Barring 
minor payments, the details, regarding receplent, purpose etc. can be found 
out from the account books and the tax offleer can make cross checking 
regarding such claims in doubtful cases to ensure their authenticity and 
genuineness. 

This is however, not possible where commission is claimed to have been 
secretly paid. It is said that occasionally, businessmen are required to 
pay commission secretly for the purposes aforesaid and it is not desirable 
to record details regarding such payments or produce evidence regarding 
the factum of payment l.e. receipts etc. in support of payments and identity 
of receplents. This is more so when the receplents are Government emplc^ees 
who assist in procuring orders from the Government. The Judicial thinking 
in this regard has been that such claims should be allowed as legitimate 
business expenditure without insisting on details, regarding the payees 
or proof of payment. The cases where such decisions have been taken are 
becoming quite frequent. 

The law on this issue has been analysed in the two decisions of the Bombay 
HC in the cases of C/T vs. Coodlas NerolacPaints Ltd. (1991) lOSTaxation 
307, 188 ITR 1 (Bom) & CTT vs. Sigma Paints Ltd. (1991) 103 TaxaUon 
96 (Bom), 54 Taxman 133 where such payments have been allowed. Earlier, 
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the same High Court In Goodlaa Nenlac Paints Ltd. vs. CfT decision Itself 
reported In (1982) TaxaUon 67(3) 239 (Bom.), 137 mi 58 (Bom) had come 
to a dedalon which Is contrary to the decision taken in the later decision 
In 1991. The HC has tried to reconcile the two diflerent approaches In 
the later decision. 

In the earlier decision dated 22nd January 1982, the facts show that the 
assessee carried on the business of manufacturing and selling paints. For 
the Syears before Court, It claimed deductions of certain amounts as selling 
expenses by way of secret commission paid by it to the employees of its 
purchasers, ostensibly to promote its sales. It, however, did not furnish 
the names and addresses of recipients of such commission even when 
particulars regarding these were c^Ied for by the ITO. The ITO disallowed 
the claims In to for all the years. 

The HC upheld the disallowance observing:...’We may also refer to section 
133 (4) of the said Act which clearly requires that the names and addresses 
of the persons to whom commission are alleged to be paid, must be 
disclosed to the ITO on demand. Where such disclosure Is not made and 
the no or the Tribunal disbelieves the case that such commissions were 
paid as claimed by the assessee, we fall to see how It can be said that 
the Tribunal has gone wrong*. 

In the later decision In Nerolac’s case, such commission has been allowed 
by the HC saying that: 

(I) The Tribunal had found that the assessee was carrying on business 
In the line In which payments were made to the emplc^ees of the customers 
to keep them on the right side and to ensure the Oow of orders, quick 
payments and smooth running of business In all respects; 

(II) The Tribunal has also found that the assessee was maintaining proper 
accounts and records regarding these payments and that payments were 
made under the Instructions and directions of the top executives of the 
company and were approved by the Board of Directors at the end of every 
month; 

(III) The assessee was a public limited company whose accounts were not 
merely audited but were also placed before the general body of the 
shareholders. The assessee's turnover was increasing year after year and 
that such payments claimed as deduction had dropped from 1.34 per cent 
for one of the years to 0.22 per cent In the year In question were very 
relevant factors. 

Hence, on the basis of these and other evidence (not spedfled In the High 
Court's order) the High Court observed that the Tribunal's conclusion that 
the fact of payment of commission was established even though the names 
and addresses of the recipients were not given and that the payments were 
made for the purpose of business was a finding of fact based on cogent 
material. As such no Interference from the side of the High Court was 
called for having regard to the material referred to and relied upon by 
the Tribunal. 
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Similar dcclalons have been taken In few other cases, lliese are not being 
mentioned as the Issue Involved is clear from the Bombay HC's decisions 
(supra). 

The payments for secret commission may be illegal in some cases and 
not so in some others. But these could certainly be said to be unethical 
and as such against public policy. The payments approved as permissible 
deductions In the 2nd Nerolac's case would defeat the basic objective of 
the Act which Is to levy and collect tax. The secret commission would get 
allowed in the payers cases, but would escape tax for want of details. In 
the cases of the recipients. 

The Courts are Increasln^y leaning towards the view that where by the 
very nature of the disbursements the claims cannot be proved, then taking 
Into account the prevalence of the practices In the polity, the payments 
as claimed could be presumed to have been made and deduction should 
be allowed on such presumptions/practices and Improprlefy or Illegality 
of the expenditure should be no bar for getting deductions. In CTT us. 
Cotmbature Salem Transports (P) Ltd. (1966) 61 ITR 480 (Mad) tips paid 
by the assessee to policemen and other odd people In the course of its 
transport business have been held to be allowable. In CIT us. Animugham 
Chettlar (1980) 125 ITR 753 (Mad), the Madras High Court, In the case 
of an assessee carrying on business as stevedoring contractors, allowed 
payments towards commission and mamool to the crew of the various ships 
calling at the port to obtain no-damage certificate from the captain of the 
ship for getting payment of bills and for which proof of payment could 
not be obtained. The High Court took the view that such expenditure was 
Inevitable and customary In this line of business and payments were also 
not Illegal. The Bombay High Court In two other decisions, namely, CFT 
vs. Hoechst Dyes and Chemicals Ltd, (1984) 17 Taxman 399 (Bom) and 
CTT vs. Mills Stores Trading Co. India (P) Ltd. (Bom) (1984) 17 Taxman 85 
has allowed the claims for secret commission without Insisting on proof 
of payment and disclosure of Identity of the recipients. 

Such cases are Increasing day by day with the lowering of the moral 
standards which Is evident from scams and hawala transactions coming 
to forefront in big numbers. Interpretation of tax laws by Courts should 
not put Its seal of approval to such socially and morally undesirable 
practices. Hence, It Is necessary that the Act may be amended to specifically 
disallow such claims. Such payments, though these may help in pushing 
up sales or carrying on business more smoothly, are undesirable and 
against public policy and hence need to curbed with an Iron hand. An 
explanation can be added to section 37(1) to the effect that an expenditure 
shall not be considered as laid out or expended wholly and exclusively 
for the purposes of the business or profession and allowed deduction, 
unless the taxpayer is In a position to prove the fact of payment and disclose 
the identity of the recipient. Tax department should not be a party In 
legltimatistng such practices & payments. 
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Levy of Penalty by Inspecting Assistant Commlssloner/ITO 

By 
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The levy of penalty on a taxpayer for alleged concealment of Uicorpe 
or wealth has been an area of considerable uncertainty especially 
'In regard to the Jurisdiction of the officer who has to impose penalty. 
In most cases the statute has speclpcally provided for the Assessing 
officer to apply his mind and to arrive at a specie and clear finding 
In the course of the assessment proceedings to the ejject that the 
assessee had concealed particulars of his Income and only thereafter 
notice could be Issued for the purpose of imposing penalty. The law 
as to who should levy the penalty has been changed by the Legislature 
from time to time. Initially the Assessing Officer himse\fhad to impose 
the penally and later it was specified that the Assessing Officer shall 
refer the case to the lAC who alone had the authority to levy the 
penalty but later the law was again modified to make the Assessing 
Officer himself empowered to levy penalty for cases for which notices 
were issued by him. Corfuskm also arose as to the power to levy 
penally in regard to proceedings where reference had been made 
and during the pendency of the reference had been made and during 
the pendency oflhe reference the law was amended. All such cases 
resulted (n divergent Judicial opinions given by different HlghCourts 
and the Judicial controversy came to be set at rest recently by three 
decisions of the Supreme Court. As a result of the law now declared 
by the Supreme Court it must be said that wherever a valid reference 
is made, the officer to whom reference was made would continue 
to have Jurisdiction to levy the penalty notwithstanding the fact that 
the statutory provision for reference to be made stands omitted at 
the time when the penalty Is levied. Similarly, (f after the reference 
the law gets amended and the Assessing Officer, therefore, takes 
up the case to levy penalty, the levy of penalty by the Assessing 
Officer cannot be held to be without Jurisdiction since the powers 
of the lAC and the ITO in such a case are co-extenstve. There are 
numerous cases where this issue remains pending for consideration 
and decision at different levels before different authorities and 
courts. In all such cases the recent Judgmenl of the Supreme Court 
could be taken as the basis to resolve the controversy instead of 
being guided by the earlier divergent views oj different High Courts 
tndudtng the Jurisdictional High Court. 


1. Intrednetion 

SA;tlon 274 of the Income-tax Act statutorily requires that no order 
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imposing penalty on a taxpayer under the Act shall be passed unless the 
assessee has been heard or has been given a reasonable opportunity of 
being heard. Ihe opportunity is intended to ensure that the penalty is 
not levied without adhering to the principles of natural Justice in each 
case. Any person on whom penalty is imposed without an opportunity of 
being heard would be entitled to agitate the levy of penalty as being violative 
of natural justice and hence unauthorised by law and the Appellate 
Authority would be Justllled in cancelling the penalty in such cases, 
although In many others, the Appellate Authority may remand the case 
to the lower authority for de nove adjudication according to law after 
complying with the principles of natural Justice in letter and in spirit. 

2. Jurisdiction to levy penalty 

The power to levy penalty is normally with the Assessing Officer and it 
is he who should at the time of assessment initiate proceedings for levy 
of penalty by Issue of notice for the purpose and thereafter decide the 
matter according to law by a speaking order to be passed after granting 
hearing to the assessee. Since penally proceedings are different and 
distinct from assessment proceedings levy of penalty cannot be Imposed 
on the basis of the same reasoning and ground as had been taken in the 
order of assessment to make an addition or disallowance against the 
assessee. Therefore, the criteria for levy of penally is different from the 
criteria to be followed for assessment. 

However, (he question as to who should Impose penalty, has been an area 
of Judicial controversy because of different provisions in law enacted from 
time to time to vest Jurisdiction to levy penalty sometimes In the Assessing 
Officer and sometimes in a higher authorily like the Inspecting Assistant 
Commissioner or Deputy Commissioner. Legislative intent Is also clear 
that the Assessing Officer Is not necessarily the authority to levy penalty 
and the objective Is to ensure that a higher authority applies his mind 
if necessary to take a different view more Independently and objectively 
in order that the taxpayer is not subjected to any hardship or harassment. 

3. Judicial Guidelines 

The effect of changes in statutory provisions in regard to levy of penalty 
and particularly the authority/officer who is competent to levy the penalty, 
has been explained by the Supreme Court in CTT vs. Dhadl Sahu (1993) 
112 Taxation 386 (SC); 199ITR 610 to lay down that ‘the general principle 
is that a law which brings about a change in the forum does not affect 
pending actions unless an intention to the contrary is clearly shown. One 
of the modes by which such an intention is shown is by making a provision 
for change over of proceedings from the court or the Tribunal where they 
are pending to the Court or the Tribunal which, under the new law. .gets 
Jurisdiction to try them. 

Section 274(2) as it stood prior to April 1, 1971, required the Income- 
tax Ofllcer to refer the case to the inspecting Assistant Commissioner, 
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If the minimum penalty Imposable exceeded Rs. 1,000. The Inspecting 
Assistant Commissioner, on a reference made by the Income-tax Officer, 
got Jurisdiction to impose penalty In such cases. The Jurisdiction on the 
Inspecting Assistant Commissioner was conferred by virtue of the refer¬ 
ence. The reference was validly made by the Income-tax Officer before April 
1, 1971. The question Is did the amendment to section 274 divest the 
Inspecting Assistant Commissioner of his validly acquired Jurisdiction or 
did the amendment oust his Jurisdiction merely because the amount of 
concealed Income did not exceed Rs. 25,000 and the case did not satlsiy 
the requirement of section 274(21 as amended. 

It will be noticed that the Amending Act did not make any provision thal 
the references validly pending before the Inspecting Assistant Commis¬ 
sioner shall be returned without passing any final order If the amount . 
of income in respect of which the particulars have been concealed did 
not exceed Rs. 25.000. This supports the Inference that, in pending 
references, the Inspecting Assistant Commissioner continued to have 
Jurisdiction to impose penally. The previous operation of section 274(2) 
as it stood before April 1, 1971, and anything done thereunder continued 
to have effect under section 6(b) of (he General Clauses Act, 1897, enabling 
the Inspecting Assistant Commissioner to pass orders Imposing penalty 
in pending references. In our opinion, therefore, what is material to be 
seen Is as to when the references were initialed. If the reference was made 
before April 1, 1971, it would be governed by section 274(2) as It stood 
before that dale and the Inspecting Assistant Commissioner would have 
Jurisdiction to pass the order of penally. 

It is also true that no litigant has any vested right in the matter of 
procedural law but. where the question is of forum, it ceases to be a 
question of procedure only. The forum of appeal or proceedings is a vested 
right as opposed to pure procedure to be followed before a particular forum. 
The right becomes vested when the proceedings are Initiated In the Tribunal 
or the court of first Instance and. unless the Legislature has, by express 
words or by necessary Implication, clearly so indicated, that vested right 
will continue in spile of the change ofjurlsdicllon of the different Tribunals 
or forums." 

Because of the change of Jurisdiction to levy penalty from the ITO to lAC, 
the lAC was held to have validly exercised jurisdiction to levy p>enalty eve 
though at the time when the penally was levied, the Statute had again 
been amended to take away the Jurisdiction of the lAC and to empower 
the rrO to levy penalty on the taxpayer. However. In Varkey Chacko us. 
err (1993) 116 Taxation 376 (SC); 203 ITR 885, the Supreme Court held 
that the ITO had Jurisdiction to levy penalty on the assessee and that 
he did not have to make reference to the lAC for the purpose because 
at the Ume when penally was levied, the ITO himself was authorised by 
the Statute to impose the penalty. It was further held that the assessee 
was wrong in Insisting on the reference being made to the lAC and to 
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agitate that the levy of penalty in the absence of reference to the LAC was 
Illegal. In Varkey Chacko'a case, the assessment vias made on 27-3-1972 
for A.Y. 1968-69 and the Assessing Officer having reached the required 
satisfaction that liability to penalty was attracted, he Initiated proceedings 
to levy penalty by issue of notice on the same day and, therefore, the penalty 
levied by the Assessing Olllce was held to be valid Tn law by pointing out 
that ‘A penalty for concealment of particulars of income or for furnishing 
inaccurate particulars of Income can be Imposed only when the assessing 
authority is satisfied that there has been such concealment or furnishing 
of Inaccurate particulars. A penalty proceeding, therefore, can be initiated 
only after an assessment order has been made which finds such conceal¬ 
ment or furnishing of inaccurate particulars. Who. at this point of time, 
has the authority to impose the penally Is what is relevant. Whoever this 
authority may be, he is obliged to Impose such penally as was peimlsstble 
under the law In that behalf on the date on which the offence of concealment 
of Income was committed, that is to say, on the date of the offending return. 
The two aspects must firmly be borne in mind, namely, who may Impose 
the penalty and in what measure*. Since the amended section 274(2) was 
in operation on 27-3-1972, the ITO was held to be entitled to Impose penalty 
on his own without making a reference to the lAC, especially because the 
Income .concealed was less than Rs. 25,000/-. In other words. If the income 
concealed would have bcfen more than Ks. 25,000, the penally could not 
have been levied by (he ITO but only by the lAC. 

Other cases 

The Calcutta High Court in Kashfram Tea Industries Ltd. vs. ITO (1981) 
132 ITR 783 has held that tnere cannot the two simultaneous penalty 
proceedings, one before the ITO and another before the lAC, nor can there 
be two separate notices Issued by the two authorities to pass two separate 
orders and, therefore, even if notice is Issued by the Assessing OlTlcer 
at the time of making assessment, penalty can only be levied by that Officer 
havlngjurlsdiclion to levy the same at the lime when the penalty is imposed 
having regard to the law in force at that time. 

In Additional CTTvs. Nlhal Chand Badrllal (1982) 135 ITR 519, the Madhya 
Pradesh High Court has held that even when the lAC has power to levy 
penalty u/s 274(2), he cannot exercise his Jurisdiction in such a manner 
as to Impose penalty on a ground altogether different from what was 
considered as the basis for alleging concealment of Income by the assesses 
as per the order of assessment passed by the ITO. In other words, the 
Jurisdiction being conferred on higher officer does not empower him to 
discover an altogether new ground to levy penalty. But the powers of the 
lAC and those of the ITO in the matter of levy of penalty are co-ektenstve 
and. therefore, one cannot be regarded as irrelevant or subordinate to the 
exercise of powers by the other as may be seen from CIT us.. Lakhdir LalJU 
(1972) 85 ITR 77 (GuJ.) and NIemla Textile Ftnishtng Mills Pvt. Ltd. os. CIT 
(1974) 97 ITO 329 (P&H). 
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The Delhi High Court In CIT us. Kundanlal (1983) 144 ITR 547 and CIT 
us. Daropdt Deul (1984) 149 ITR 178 as well as the Bombay High Court 
In err us. Cangadas Topandas (1984) 150 ITR 437 have laid down that 
the Jurisdiction of the lAC to levy penalty depends essentially on a valid 
reference having been made to him by the Assessing Ofllcer and in the 
absence of a valid reference, lAC does not have Jurisdiction to levy penalty. 
Therefore, if the ITO is statutorily required lo make a reference to the 
lAC for levy of penalty but he imposes the penalty without making such 
a reference and the lAC Is not at all Involved, the levy of penalty would 
be wholly without Jurisdiction and the order of penally would be liable 
to be vocated as was held In CIT vs. Badri Bholaram (1983) 143 ITR 905 
(M.P.) 

The levy of penalty by an olllcer not having Jurisdiction to Impose the same 
even though proceedings for penalty had been validly initiated by the 
Assessing Officer having Jurisdiction had been held lo be clearly Illegal 
and unsustainable In CIT us. Shiv Kumar Agarwal (1990) 186 ITR 734 (Orl.) 
and err us. Krishna Chandra Panda (1991) 103 Taxation (Notes): 188 ITR 
149 (Oii.). The amission of a statutory provision during the pendency of 
a valid reference has been considered in a number of cases and divergent 
views expressed in different cases by different High Courts prior to the 
decision of the Supreme Court In CIT us. Dhadl Sahu (1993) 112 Taxation 
386 (SC); (1993) 199 ITR 610 (SC). Therefore, after the declaration of law 
by the Supreme Court In Dhadl Sahu's case (sigtra), the controversy which 
existed earlier has ceased lo exist and the issue has become academic 
in value. For this reason, the Supreme Court In CIT vs. Sml. R. Sharadamma 
(1996) 132 Taxation 165 has held that when once a valid reference Is made 
to the lAC, he would continue to have Jurisdiction to levy the penalty 
notwithstanding the fact that the statutory provision for reference and 
for conferring Jurisdiction on the lAC had been omitted at the time when 
the penalty Is levied. 

Conclusion 

The law on the subject in relation to the Jurisdiction for levy of penalty 
which was the subject matter of divergence of judicial opinion earlier can, 
therefore, be said to have become clear after the Supreme Court has 
pronounced its decisions In the cases of Dhadl Sahu, Varkey Chacho and 
Sharadamma (supra) and a combined reading of all the three decisions 
of the Supreme Court would be most essential In every case to determine, 
having regard to the of acts of the case and the law applicable as to which 
officer had Jurisdiction to levy penalty and whether the order passed Irf, 
in any manner, liable to be regarded as being without Jurisdiction. The 
earlier views of different High Courts on this issue would no more be 
approprlale to follow. 
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Allowing dednctlon for •tatutoiy liabilities on payment 
basis — Section 43B of the IT Act. 1961 

By 

T.N. Pandey 

Departure from the mixed system of accounting (popularly referred to as 
hybrid system) was made while presenting the Finance Bill 1995 when 
section 145 was amended to provide that a tax-payer can follow only one 
S3rstem of accounting l.e. cash or mercantile for tax purposes and not a 
mixture of the two. However, the position which has been prohibited by 
the 1995 amendment is, indirectly, allowed to prevail by the provisions 
in the. IT law itself like section 43B. A tax-payer who follows mercantile 
system of accounting will have to adhere to the cash system of accounting 
in regard to payment of certain categories of statutory liabilities for claiming 
deduction for computation of taxable income. 

2. Section 43B — Need for the provision 

This section was inserted in the Income-tax Act, 1961 by the Finance Act, 
1983 with elTect fror(t.-lat April, 1984 l.e. the assessment year 1984-85. 
The section, as initially enacted, provided that deduction for any sum 
payable by an assessee by way of tax or duty under any law for the time 
being in force or any sum payable by the assessee as an employer by way 
of contribution to any provident fund or superanuation fund or gratuity 
fund or any other fund for the welfare of employees, shall, irrespective 
of the previous year in which the liability to pay such sum was incurred, 
be allowed only in computing the income of that previous year in which 
such sum is actually paid by the assessee. The Ejqjlanatton to the section, 
for avoiding doubel claims, provided that an assessee who has already 
been allowed deduction of a liability on account of tax duty or in respect 
of any sum payable as contribution to any fund for the assessment year 
1983-84 or any earlier year in which the liability to pay was incurred, 
cannot in respect of that liability, be allowed deduction in the year 1984- 
85, or any subsequent year on the ground of payment (see the decision 
in Lakhanpal National Ltd. vs. ITO (1986) Taxation 82(3) — 72 (GuJ.), (1986) 
162 ITR 240). 

The object of Introducting this provision in the Income-tax Act has been 
explained in the CBDTs Circular No. 372 dated 8lh December 1983. (1984) 
146 ITR ST 34, in the following words : 

‘Under section 145 of the Income-tax Act, prollts and gains of business 
or profession are computed in accordance with the method of account¬ 
ing. regularly employed by the assessee. Broadly stated, under the 
mercantile system of accounting, income and expenditure are ac¬ 
counted for on the basis of accrual and not on the basis of actual 
receipts or disbursements. For the purposes of computation of the 
profits and gains of the business or profession, section 43(2) of the 
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Income-tax Act deflnes the word ‘paid* to mean 'actually paid or 
Incurred* according to the method of accounting on the basis of which 
the profits or gains are computed*. 

Several cases have come to notice where tax-payers do not discharge their 
statutory liability such as In respect of excise duty, employer's contribution 
to provident fund, employees state Insurance scheme etc. for long periods 
of time, extending sometimes to several years. For the purpose of their 
Income-tax assessments, they claim the liability as deduction on the 
ground that they maintain accounts on mercantile or accural basis. On 
the other hand, they dispute the liability and do not discharge the same. 
For some reasons or the other, undisputed liabilities are also not paid. 

To curb such practices, the Finance Act has Inserted a new section 43B 
to provide that deduction for any sum payable by the assessee by way 
of tax or duty under any law for the time being inforce or any sum payable 
by the assessee by way of contribution, as an employer, to any provident 
fund or superanuation fund or gratuity fund or any other fund for the 
welfare of employees shall irrespective of the previous year In which the 
liability to pay such.8um was incurred, be allowed only In computing the 
income of that previous year In which such sum Is actually paid by the 
assessee*. 

3. Conatltntlonal validity of the provision upheld. 

After the new provision was inserted In the IT Act, it was challenged on 
the ground that It is idtravires ttie prvolslons of the Constitution. The 
Andhra Pradesh High Court In the case of Srikakallu Subba Rao & Co. 
us. Union of India (1988} Taxation 91(3) — 141 173 ITR 708 and earlier 
Karnataka High Court In the case of Mysore Klrloskar Lid. vs. Union of 
India (19861 Taxation 81(3) —193 (Kar.), 160 ITR 50 have upheld the 
Constitutional validity of section 43B. The AP High Court has observed 
that In choosing onl^.the statutory liabilities by way of taxes and duty 
for a special treatment under section 43B, the Legislature had shown 
awareness of the growing Incidence of public funds being caught up In 
the hands of the business community. There Is no hostile discrimination 
or arbitrariness violating Article 14. Special treatment of taxes and duties 
is common to all assessees carrying on business and no discrimination 
Is made out as between the assessees carrying on business. The restriction 
placed by section 43B Is a reasonable restriction within the meaning of 
Article 19. Provisions of section 43B are therefore neither violative of Article 
14 nor of Article 19 of the Constitution. 

4. How section worked - amendments since Inception 

The section as originally enacted used the terms 'tax’ and ‘duty. In the 
case of Srikakallu Subbarao (supra) though the court has held that section 
43B applies to sales tax as much as it applies to any other tax. But it 
rules that ‘market Cess* Is not In the nature of tax or duty and therefore, 
provisions of section 43B have no application to market Cess. In coming 
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to this decision, the Court has followed the decision of the Supreme Couret 
in the case of Om Prakash Agrawal vs. CiriraJ Kishori and’Olhers (1987) 
164 ITR 376 (SC). In this decision and few others, the Supreme Court 
has explained the difference between ‘fee* and ‘tax'. The basic difference 
between the two concepts, as per the Supreme Court's decision, is that 
in lieu of payment of fee (or cess), some benefit to the class of citizens 
who pay it Is expected as quid pro quo. Tills Is not withstanding the fact 
that the identity of the amount raised is not always kept separate but 
is merged with the general revenue of the State and notwithstanding the 
fact that such special services which are paid for by a class of persons 
or citizens Incidentally or indirectly benefit the general public also. A fee 
has generally the element of compulsory exaction. Such an attribute Is 
there In a ‘tax' also. But a l,nx has been defined In Har Shankar vs. Dy. 
E&T Commr. 1975 SC 1121-33 as “compulsory exaction of money by a 
public authority for a public purpose enforceable by law'. There Is no quid 
pro quo between the (ax-payer and the public. In other word^, a lax goes 
mainly to enrtch the general revenue of (he Government to be applied for 
general purposes of Government. 

The Other Important issue decided In Srikakallu's case Is that taxes and 
duties which did not become payable statutorily during the accounting 
year could not be disallowed under section 43B. Thus where the rules 
provided that sales-lax. In relation to the return shall be paid before 25th 
d.iv of the succeeding month.provlslons of section 43B could not be applied 
so as to disallow the sales-ta.x paid within the 25 days after the end of 
the month. 

to take care of the above situations, and few other matters substantial 
amendments became necessary In section 43B. Clauses (c) and (d) and 
two provisos were added lo the seel ion. Besides clause (a) was amended 
and Ihe words “Cess and fee by whaiever name called', were added In this 
clause after the words ‘tax and duty’ by the Finance Act. 1988, with effect 
from 1 -4-89.Earlier to this, by the Finance Act, 1987, two provisions were 
Inserted by the Finance Act. 1987 with effect from 1-4-1988. Second proviso 
amended by this Act was substituted by a new proviso by the Finance 
Act 1089 with effect from 1-4-1989. Consequenllal changes were made 
in Ihe proviso 1 also consequent to Insertion of clauses'(c) and (d) in the 
year 1989. The original Explanation was numbered as Explanation 1. Three 
new Explanations were also added, effective from different dates, as 
under :- 

Explanation 2 : Inserted by the Finance Act, 1989 with retrospective 
effect from 1-4-1984. 

Explanation 3 : This was originally numbered as Explanation 2 by the 
D.T.L'. (Amendment) Act. 1987 with effect from 1-4-1989. 
This was subsequently numbered as E:q>lanatlon 3 by 
the Finance Act 1989 with effect from the same date with 
some changes. 
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E^larujttan 4 : Thl» was substituted (for earlier explanation 3 Introduced 
by the Finance Act, 1988) by the Finance Act 1990 with 
ellect from 1-4-1991 which read earlier as under : 

“For the purposes of this section, the expression “public 
financial lnstltutlon“ shall have the meaning assigned 
to it under section 4A of ihc Companies Acl, 1956“ 

Some consequential and drafting changes were also made by the aforesaid 
Acts, 

The foregoing account would show that to match the ingenuity of tax¬ 
payers and to make up for drafting inadequacies, substantial amendments 
had to be made to ensure that tin; objective sought for by the new provision 
are duly achieved. 

6. What have the amendments secured ? 

(i) "Cess* or ‘fee’ payable under any law for the time being In force has 
now been specifically bn night wilhin the purview of section 43B from the 
assessment year 1989-90 along with Tax and duty'. Thus the decision 
of the AP. High Court in the case of Srtkakallu (supra) stands superseded. 

(it) Because of 1st proviso, any sum payable by way of tax. duty, fee, cess, 
liability for which was tncurred in the previous year or any sum payable 
as an employer by way of contribution to any provident fund or super- 
anuation fund will be allowed as a deduction, if it is actually paid by the 
due date of fuinlshlng the return under section 139(1) of the Income-tax 
Act, in respect of the assessment year to which the aforesaid previous 
year relates and the evidence of such payment is furnished by the assesses 
alongwilh such return. 

(Ill) As a result of insertion of clause (c) in section 43B with effect from 
1-4-1989, the bonus and/or commission payments to employees as referred 
to in sub-section 36(l)(lil) will also be entitled to deduction for and from 
the assessment year 1989-90 on actual payment basis - not on the basis 
of accrual. Such claimsHoo can be allowed, if the payment for the same 
are made before the due date for furnishing the return of income for the 
relevant 'assessment year. However, It has been clarified by Explanation 
3 (earlier numbered as Explanation 2) that no double claims can be made. 
Thus if deduction in respect of any such bonus and/or commission 
payment has already been allowed in the assessment year 1988-89 or any 
earlier assessment year on actual or due basis, the same claim will not 
be allowed in the year in which ihc payment is actually made. 

(Iv) On the analogy relating to tax duty, cess, fees, contribution to funds 
etc., the application of the provisions of section 43B was extended also 
to claims relating to Interest on monies borrowed from public financial 
institutions. This has been done with a view to Improve the liquidity 
position of the public financial institutions and to prevent misuse of the 
limited resource of finance available to trade and industry, introducing 



24 


TAXATION - MAGAZINE - ARTICLES - PART -1 


IVol. 134 


clause (d) In section 43B with efTect from 1-4-1989. This clause provides 
that any sum payable as Interest on any loan or borrowing from any public 
financial institution In accordance with the terms and conditions governing 
such loan or borrowing shall not be allowed as a deduction, if the same 
Is not actually paid before the due date applicable in the relevant case 
for furnishing the return of Income. 

This restriction shall apply to Interest payable to the following : 

(I) ‘Public Finance Institutions' as deflned in section 4A of the Companies 
Act 1956 i.e. 

(a) The Industrial Credit and Investment Corporation of India Ltd. 

(b) Ihe Industrial Finance Corporation of India; 

(c) The Industrial Development Corporation of India; 

(d) The Life Insurance Corporation of India; 

(e) The Unit Trust of India 

Sub-section (2) of section 4A provides that the Central Government can 
by notification In the official gazette specify some other Institutions also 
as Public Financial Institutions. 

(II) A State Financial Corporation or a State Industrial Investment 
Corporation. Vide Explanation 4. a ‘Stale Financial Corporation’ has 
been defined to mean a Financial Corporation established under 
section 3 or section 3A or an Institutions notified under section 46 
of the State Financial Corporation Act, 1951 (63 of 1951). A ‘State 
Industrial Investment Corporation' has been defined to mean a 
Government Company within the meaning of section 617 of the 
Companies Act, 1956, engaged In the business of providing long term 
finance for Industrial projects and approved by the Central Govern¬ 
ment \indcr clause (vlll) of sub-section (1) of section 36. The amend¬ 
ment In this regard has been made applicable with effect from 1-4- 
1991 I.e. assessment year 1991-92. 

(v) 2nd proviso clarifies that If payment has been made otherwise than 
In rash by Issue of cheque or draft or by any other mode on or before 
the ‘due date' as defined In the Explana{lon below clause (va) of section 
36(1), deduction shall be allowed. If the cheque etc. has been tendered 
by the due date and the actual payment has been realised within 
15 days of the due date. According to this Explanation, ‘due date' 
means the date by which the assessee Is required as an employer 
to credit an employee's contribution to the employee's account In the 
relevant fund under any Act, rule, order or notification Issued thereunder 
or under any standing order, award, contract of service or otherwise. 

(vl) To set at rest the controversy that arose consequent to the decision 
of the AP High Court In the case of Srikakallu (supra) on the issue 
of amount of tax etc. being 'payable' the phrase ‘any sum payable' 



1900] Allowing deduction for statutoiy Habilltiea on payment basia 25 

haa been Included in ExplancUlon2. Tlie principle behind thla amendment 
has been explained in paragraph 15.2 of the CBDTa Circular No. 552 
dated 1st January 1990 in the following words : 

“Certain Courts have Interpreted the provisions of section 43B in a 
manner which may negate the very operation of this section. The 
interpretation given by these Courts rwolves round the use of the 
words ‘any sum payable'. The Interpretation given to these words is 
that the sftnount payable in a particular year should also be statutorily 
payable under the relevant statute in the year. Thus, the sales-tax 
in respect of sales made in the last quarter was held to be totally 
outside the purview of section 43B since the same is not statutorily 
payable in the financial year to which it relates. This is against the 
legislative Intent and therefore, by way of inserting an Explanation, 
it has been clarified that the words ‘any sum payable', shall mean 
any sum, liability for which has been Incurred by the tax payer during 
the previous year irrespective of the date by which sum is statutorily 
payable*. 

6. Retrospective operation of existing Explanation 2 

As Indicated earlier, the definition of the phrase ‘any sum payable* is 
operative retrospectively with effect from 1-4-1984. Hence in cases where 
the liability was incurred within the previous year, but the payment could 
not be made before the filing of the return, (obviously in some cases it 
could not have been possible because the law giving facility for payment 
before filing of the return was introduced by the Finance Act, 1967 with 
effect from 1-4-1988 only) the amount became liable for disallowance. 
Hence, in some cases, it could be argued that the benefit would not be 
available for the years 1984-85 to 1987-88. Hence, some tax-payers could 
be said to have been adversely affected by the retrospective operation of 
the provision. 

7. Sales tax deferred — Board's Circular No. 496 dated 2Stb December 
1987 — (1988) 169 ITR St. 53. 

The CBDT has Issued Instructions that the requirement of section 43B 
will be deemed to have been fulfilled where an assessee holds back payment 
of sales-tax under a deferred payment scheme Introduced by a State 
Government pursuant to the Sales-tax Act, provided such act has been 
amended to the effect that the sales- tax deferred under the scheme shall 
be treated as actually paid. The Government of Maharashtra hav^amended 
the Bombay Sales Tax Law on these lines. Such a situation can aMse where 
State Government permit deferred of Sales Tax as a part of the incentives 
offered to enterprencurs for setting up industries in backward areas. In 
such cases, Sales-tax becomes payable after a certain period only in lump 
sum or in instalments, but for tax purposes would be deemed to have 
been paid on yearly basis. 

By a subsequent Circular No. 674 dated the 29th December, 1993 (1^4) 
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205 ITR St. 119, It has been clarllled by the CBDT that benefit of earlier 
Circular 496 (supra) may also be extended to cases where sales tax Is 
treated as paid not by an amendment of law, but by deferral schemes 
notified by the State Government through Government orders as also In 
cases where Sales-tax liability Is converted Into loans. 

8. Rectification of orders 

Earlier aide Circular No. 581 dated 28lh September 1990 (1990) 186 ITR 
St. 2, It was said th.n* an order where tax liability etc. has been disallowed 
u/s 43B for proof regarding non-avallabillty of payment not enclosed along 
with the return cannot be rectified later u/s 154 on furnishing of proof 
regarding payer later. However, this restriction has been withdrawn uldc 
later Circular No. 639 dated 251h October 1993 (1993) 204 ITR St. 105. 

9. Some important'Issues decided by the Courts 

(a) In Sangfu Motors os. UOI (1991) 101 Taxation 114 (1990)), 187 ITR 703 
(Delhi) it has been decided that under section 43B deduction can be claimed 
only when payment Is made and not ns per principles of mercantile law. 
Section 43B has been held not to have any retrospective effect (Addl, CIT 
vs. Durga Pd. Kamta Prasad (1991) 103 Taxation 345. 188 ITR 573 (All.). 

(Ill) Amendments to section 43U by Finance Acts of 1987 & 1989 are 
clarKlcatory in nature {ClTvs.SrlJagannalhSteelCorp. (1991) 105Taxation 
(Iv) 191 ITK 676 (Cal.). However in Sanghi Motors case (supra). It has been 
held that amendment of section 43B with effect from 1-4-1984 is not 
clarlflcatory. 

(Iv) Section 43B applies to dedu''tlon of sales-tax Srikakallu Subba Rao 
and Co. vs. UOI (1988) Taxation 91(3) — 141, 173 ITR 708 (AP). 

(v) Customs and excise duty are allowable In the year In which Uiey are 
actually paid (Lakhanpal National Ltd. vs. ITO (1986) Taxation 82(3) - 72: 
162 ITR 240 (GuJ.). 

(vl) In err us. Edcons (India] Pvt. Ltd. (1992) 198 ITR 86 Cal. It has been 
decided that the principle applicable to sales-tax permitting payment before 
the filing of the retgm will apply to contributions to Provident fund in 
respect of the last month of the accounting year and not for any other 
month. 

There are many other decisions on this section, but the above mentioned 
ones being out the Important aspects of the section. 

10. Chelllsh Committee recommendations 

According to Chelllah Committee, section 43B makes a departure from 
the well accepted 'principle of allowing deduction for business expenses 
on an accrual basis. In Committee’s view the use of tax law for collaterlal 
purposes, quite apart from complicating the law. Is unfair and unjust as 
It mllll^ates against the principles of taxation of 'real' Income. However, 
considering the need for prompt collection of revenue, it recommended 
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that section 43B phould be restricted to taxes, duties, etc. Other Items 
of expenditure like contributions to provident fund or gratuity fund or 
any other fund for the welfare of the employees, sums referred to In clause 
(11) of sub-section (1) of section 36 and interest on any loan or borrowing 
from any public nnancl.nl Institution should be taken out of the purview 
of section 43B. 

11. Conclusion 

Section 43B is intended to ensure that the Government money Is not 
utilised for personal or business purposes. The advantage of tax deferral 
Is substantial and If a tax-payer Is able to postpone payment by claiming 
the deduction and then delays Its payment o. some grounds by taking 
recource to legal proceedings, he can use the money due to the Government 
or a public sector undertaking without Incurring any cost. The law to the 
extent It checks this practice could be said to be welcome. 
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Wealth-tax - A ahift In poUey 

By 

K.C. ^luastaua 

The changes suggested by the Finance Minister tn the Finance (IVos. ^ 
2) Bill, 1096 indicate a shift In the policy of levy of weallh-tax. The 
article discusses the Import of taxation of commercial properties tn 
view of the problems of their valuation. The tax-payers will find the 
article of interest The author Is a former Vice President of Income- 
^ tax Appellate TrtbunaL _^ 

The basis of levy of wealth lax had been substantially changed with effect 
from 1-4-1993 following the recommendation of The Chelliah Committee 
on Tax Reforms that wealth-tax should be levied only on such assets which 
are not productive. TTie Explanatory Notes on the provisions relating to 
Finance Act, 1992 Issued vide Circular No. 636 dated 31-8-1992 clarified 
the changes In the levy of wealth-tax as under ;- 

‘With a view to stimulating Investment In productive assets, the Finance 
Act has abolished wealth-tax on all assets except certain specified assets. 
The term ‘asset' will include guest houses, and residential houses including 
farm houses within twenty-five kilometres from the local limits of any 
municipality (whether known as a municipality, municipal corporation, 
notified area committee, town area committee, town committee or by any 
other name) or a contonment board bul does not Include a house which 
has been allotted by a company to an employee, or an officer, or a director 
who Is In the whole time employment, having a gross annual salary of 
less than two lakh rupees. It will also not Include a house for residential 
purposes which forms part of stock-in-trade. 

Urban land Is also specified as an asset which would be liable to wealth- 
tax for and subsequent to assessment years 1993-94. ‘Urban land* means 
land situate - 

(I) In any area which Is comprised wilhin the Jurisdiction of a mu¬ 
nicipality (by whatever name called) or a cantonment board and 
which has a population of not less than ten thousand according 
to the last preceding census of which the relevant figures have 
been published before the valuation date; or 

(II) In any area within such distance, not being ‘more than eight 
kilometres from the local limits of any municipality or cantonment 
board referred to above as the Central Government may, having 
regard to the extent of. and scope for, urbanisation of that area 
and other relevant considerations specifying In this behalf by 
notification In the ofllclal Gazette. 

The definition of urban land has been amended to exclude the 
following 
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(a) land on which “construction of a building Is not permissible on 
account of any law for the time being In force; and 

(b) land held by the assessee for Industrial purposes for a period of 
two years from the date of its acquisition by him. 

Residential house properties subject to certain conditions were dellned 
as assets liable to wealth-tax. The Finance Act, 1992 had withdrawn 
exemption In relation to certain assets which were earlier available 
under section 5 of the Wealth-tax Act. This Included one house 
belonging to Individual or HUF. The Finance Act, 1993 has revived 
the exemption in respect of one house belonging to an Individual and 
HUF with effect from assessment year 1994-95. Commercial properties 
were, however, excluded from the definition of assets. 

Presenting the Budget for 1996 the Finance Minister has made a 
slgnlllcant change In wealth-tax provisions by making the following 
observation :- 

“I llnd It unreasonable that commercial properlles, not used by the 
assessee as his business, office or factory premises, should be outside 
the levy of wealth-tax. Accordingly, 1 propose to plug this unintended 
loophole and levy wealth-tax on such commercial properties.” 

Thus the Finance Minister has started a change In the basis of levy of 
wealth-tax only within three years period. According to him leaving out 
commercial properties was an unintended loophole. However, such Inten¬ 
tion does not appear to be clear. Only the Finance Minister (In 1992-93) 
can say whether this was unintended. 

The depth of the effect of this change was not realised Immediately after 
the presentation of the budget. It is however being realised now that wealth- 
tax liability may be quite substantial, llie slgnlllcant exception is only 
a house which the assessee may occupy for the purposes of any business 
or profession carried on by him. Other exception about any part of stock- 
in-trade or a house allotted for the residence of an employee having a 
gross annual salary of less than two lakh rupees were already there. 

In this connection it Is relevant to consider the proposed amendments 
to section 4 ofWealth-tax Act. It may be recalled that In 1993 sub-section 
7 to section 4 inserted with effect from 1-4-1972 had been omitted and 
Explanation 1 to section 2(m) had also been omitted. These provisions have 
been restored with effect from 1-4-1997. The notes on the Finance (No.2) 
Bill, .1996 explains these changes as under:- 

*It is proposed to substitute new sub-section (7) and sub-section (8) 
for sub-section (7) to provide that - 

(a) a member of a cooj>eratlve society, company or other association 
of persons who has been allotted or given on lease a abulldlng or a 
- part thereof; 
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(b) a person who is allowed to take or retain possession of any building 
or part thereof In part performance of a contract of the nature referred 
to in section 53A of the Transfer of Property Act, 1882; 

(c) a person who acquires any rights (excluding any rights by way of 
a lease from month to month or for a period not exceeding one year) 
in or with respect to any building or part thereof by virtue of any such 
transaction as is referred to in clause (0 of section 269UA of the Income- 
tax Act, shall be deemed to be the owner of that building or part thereof 
and the value of such building or part shall be included In computing 
the net wealth of the assessee. 

It is also proposed to provide that value of any outstanding instalments 
payable by the assessee as a member of a cooperative society, company 
or other association of persons shall be deducted as a debt owed by 
him. 

This amendment will take effect from 1st April, 1997 and will accord¬ 
ingly, apply in relation to assessment year 1997-98 and subsequent 
years." 

Thus the law shifts the basis of wealth-lax from legal ownership to 
benellclal ownership as provided in section 27 oflncome-lax Act for income- 
tax purposes. This widens and deepends the base of wealth-lax. It is also 
to be noted that the word 'house' had come to have certain meaning as 
given by the courts. The present provision defines it as 'any building or 
land appurtenant thereto*. In the exceptions given 'a house' will also mean 
the same as above. Where an assessee has several houses which are 
occupied for carrying on own business, they will all fall under the exception. 
The exemption under section 5(vi) will apply to any one house, residential 
or commercial, belonging to an individual or HUF. In ihe case of a AOP. 
firm or company, this exemption Is not available. Thus in the case of private 
companies or firms, there is some scope for lax planning in showing Ihe 
ownership of a house having substantial valuation. 

'I'he extent of wealth-tax liability would depend on the valuation of properties, 
specially commercial properties which fetch very high rental or lease 
money. Under the Wealth-tax Rules prior to the insertion of Schedule ill 
there were no specific rules for valuation of commercial properties though 
there were rules for valuing residential properties. Under the Schedule 
III the rules 3 to 8 the basis for valuing every Immovable property has 
been laid down. Rule 3 which is the basic rule Is as under :- 

"Valuation of immovable property - Subject to the provisions of Rules 
4, 5, 6 , 7 and 8, for the purposes of sub-section (i) of section 7, 
the value of any Immovable property, being a building or land appur¬ 
tenant thereto, or part thereof, shall be the amount arrived at by 
multiplying the net maintainable rent by the ilgure 12.5; 

Provided that in relation to any such property which is constructed 
on leasehold land, this rule shall have effect as if for the figure 12.5- 
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(a) where the unex!plred period of the lease of such land Is fifty years 
or more, the Hgure 10.0 had been substituted: and 

(b) where the unexpired period of the lease of such land is less than 
50 years, the figure 8.0 has been substituted : 

Provided further that where such properly is acquired or construction 
of which Is completed after the 31st day of March, 1974. If the value 
so arrived at is lower than the cost of acquisition or the cost of 
construction, as increased, in either case, by the cost of any Improve¬ 
ment to the properly, the cost of acquisition or, as the case may be. 
the cost of construction, as so increased, shall be taken to be the value 
of the property under this rule. 

Provided also that the provisions of the second proviso shall not apply 
for determining the value of one house belonged to the assesses, where 
such house is acquired or the construction where of is completed after 
the 31st day of March, 1974, and the house is exclusively used by 
the assesses for his own residential purposes throughout the period 
of twelve months Immediately preceding the valuation date and the 
cost of acquisition or. as the case may be. the cost of construction, 
as Increased. In either case', by the cost of any improvement to the 
house, does nol exceed - 

(a) If the house is situate at Bombay, Calcutta, Delhi or Madras, fifty 
lakh rupees; 

(b) If the house is situate at any other place, twenty five lakh rupees; 

Provided also that where more than one house belonging to the assesses 
is exclusively used by him for residential purposes, the provisions of 
the third proviso shall apply only in respect of one of such houses 
which the assesses may, at his option, specify In this behalf.* 

The other rules define 'gross maintainable rent' and 'net maintainable rent' 
and certain other adjustments for v^llulng unbuilt area and determining 
the unearned Increase in the value of the land. Rule 8 Is also relevant 
and it stands as under 

'Rule 3 not to apply in certain cases - Nothing contained in rule 3 
shall apply, (a) where, having regard to the facts and circumstances 
of the case, the Assessing Officer with the previous approval of the 
Deputy Commissioner, is of the opinion that it is not practicable to 
apply the provisions of the said rule to such a case: or (b) where the 
difference between the unbuilt area and ihe specified area exceeds 
20% of the aggregate area; or (c) where the property is constructed 
on* leasehold land and the lease expires within a period not exceeding 
15 years from the relevant valuation date and th^ deed of lease does 
not give an option to the lessee for the renewal of the lease and In 
any case referred to in clause (a) or clause (b) or clause (c). the value 
of the property shall be determined In the manner laid down in rule 
20 .* 
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Rule 20 provides for the valuation of assets not specifically provided for 
In the rules on the basis of open market value or the value as determined 
by the Valuation Officer. 

Rule 3 normally would apply to residential prop>erly as well as commercial 
properties. Properties let out for commercial purposes would also be valued 
under rule 3 or the net maintainable rent. Board's Circular No. 559 dated 
4-5-1990 clarifies the position as under 

‘An Explanation to rule 6 defines In detail the term ‘annual rent' 
used In the rule and also the term ‘rent received or receivable*. The 
Intention Is that the value of all benefits or perquisites obtained from 
the tenant are Included in the annual rent. Thus where the owner 
takes a deposit (except advance rent for three months or less) from 
the tenant, 15% per annum of such deposit (minus Interest per annum 
if any paid by the owner on the deposit) Is included In the annual 
rent. Where the tenant bears the taxes levied by any local authority 
In respect of the House, the amount of such taxes borne by the tenant 
Is also Included In the annual rent. Again, where the tenant bears 
the expenditure on repairs, l/9lhof the annual rent is further Included 
In the annual rent.* 

Thus the annual rent will be the actual rent plus the adjustments for certain 
benefits like Interest on deposits taken by the owner. This Is likely to push 
up the value of the commercial properties particularly In big commercial 
towns/cities. If the valuation cell holds that rules 3 to 7 do not apply, 
they may value on the basis of land and building method or a notional 
rental. This is likely to add to the litigation. 

In a case a property is acquired after 31st March 1974 (which will be 
the position In large number of cases) the value will be determined as 
per rule 3 to 7 but if such value is lower than the cost of acquisition plus 
the cost of improvements such value will have to be taken. Thus the owners 
of commercial properties in bigger clties/towns should expect substantial 
Increase In their wealth tax liability. Moreover if the above shift In wealth- 
tax taxation is an indication of gradual change In other respects bringing 
In other assets also which had been excluded In 1903, there will be a 
large liability In the form of wealth-tax In a few years from now. 
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Provisions and reserves - Tax treatment 

By 

S.P. Pahwa 

Shrt S.P. Pahwa, Ex.lIiS. Corporate Tax Planner has analysed the ^ 
concepts of 'provisions' and 'Reserves' In this article in the light of 
decisions of the Honourable Supreme Court. The distinction between 
'Provision' and 'Reserve' is well known in the field of accountancy. 

The absence of definition of these temis in taxing statutes has been 
responsible for various liiigatlons though the concept stand defined 
in the Companies Act. Shrt Pahwa has suggested fro some sort of 
unform definition of these concepts so that lltigailon is reduced and 
the Corporate Sector vts-a-vts Government would stand to gain. 

Apart from others, tax treatment of provisions and reserves had been and 
continue to be a sore point while interpreting and Implementing the tax 
laws Including Income-tax Act, 1961. llie Companies (Profits) Sur-tax Act. 
1964 etc. the nature and ambit ‘provisions' and ‘reserves' is well settled 
in accountancy but the concept has given rise to various litigations either 
at the hands of the department or at the hands of the tax-payers. We 
have reserves and provisions for various purposes say for gratuity, bad 
debts, and so on. 

2. Without discussing in details and as it would be noticed from the case 
law mentioned hereunder, the broad distinction between the two i.e.. 
'Provision' and 'Reserve' is that the provision is a charge against the profits 
to be taken into account against the gross receipts in the profit and loss 
account whereas the reserve is an appropriation of profits. The asset or 
assets by which it is represented being retained to form part of the capital 
employed in the business. 

3. Before a decision is taken, the facts of the case are very important and 
must be taken into consideration. In the case of Vazlr Sultan Tobacco Co.'s 
case (1981) Taxation 63(3) - 231 (SC), 132 ITR 569) the Hon'ble Supreme 
Court, In the interests of Justice, had remanded the case through the 
Tribunal to the Tax Authority to decide the issue whether the concerned 
amount (Rs. 9,08,106) set apart and transferred to the Gratuity Reserve 
Account by the assessee company was a provision or a reserve and if the 
latter, to what extent. 

4. The connected matters with provision and reserve were considered in 
detail by the Supreme Court in the case of Metal Box of India Ltd. vs. Their 
Workmen (1969, 73 ITR 55). It was held that an estimated liability under 
the gratuity scheme even if it amounts to a contingent liability and is not 
a debt under the Wealth-tax Act. if properly ascertainable. Is deductible 
from the gross receipts while preparing the profit and loss account It was 
also observed that It is recognised in trading circles and there Is no rule 
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or direction In the Bonus Act which prohibits such a practice. With regard 
to distinction between a provision and a reserve In conunerclal account¬ 
ancy, It was observed that this distinction In commercial accountancy Is 
well known. Provisions made against anticipated losses and contingencies 
are charges against profits and therefore to be taken Into account against 
receipts In the profit and loss account and the balance sheet. On the other 
hand, reserves are appropriation of profits, the assets by which they are 
represented being retained to form the part of capital being emplc^ed in 
the business. Provisions are usually shown In the balance sheet by way 
of deductions from the assets In respect of which they are made whereas 
general reserves and reserve funds are shown as part of the proprietors' 
interest. In this connection reference was made to Spicer and Peglors' Book 
Keeping and Accounts (15th edn. page 42). 

5. In the said case of Metal Box, the Supreme Court also observed that 
an amount set aside out of profits and other surpluses, not designed to 
meet a liability, contingency, commitment or diminution In value of assets 
known to exist at the date of balance sheet Is a reserve but an amount 
set aside out of profits and other surpluses to provide for any known liability 
of which the amount cannot be determined with substantial accuracy is 
a provision. In this case reference was made to William Pickles. Account¬ 
ancy, second edn. page 192). 

6. In (he case of Vazir Sultan Tobacco Co. (supra). It was observed that 
the expression 'reserve' has not been defined in the Super Profits Tax Act, 
1963 or the Compantes (Profits) Sur tax Act, 1964. The dictionaries do 
not make any distinction between the two concepts 'reserve' and 'provision' 
while giving their primary meanings, whereas In the context of those Acts, 
a clear distinction between the two is Implied. Though the expression 
*reserve' is not defined, since it occurs In taxing statutes applicable to 
companies only and to no other assessable entity, the expression has to 
be understood in Its popular sense, that is to say, the sense or meaning 
that is attributed to It by men of trade, business and commerces and by 
persons Interested In or dealing with companies. Accordingly. It was held 
that the meanings attached to Uie words 'reserves' and 'provisions' in the 
Companies Act, 1956, dealing with the preparation of the balance sheet 
and the profit and loss account would govern their construction for the 
purposes of the two enactments. 

7. With regard to topic under discussion, we have another decision of the 
Supreme Court in the case of Commissioner of Income-tax vs. Saran 
Engineering Co. Ltd. (1986, Taxation 82(2) - 84 (SC), 161 ITR 751). It was 
held that where the liability has actually arisen or been anticipated 
legitimately by the assessee though the quantum of liability has not been 
determined, a fund to meet such present liability cannot be treated as 
a 'reserve'. A fund, however, created for payment of a liability which had 
not already arisen or fallen due but Is only a provision with regard to 
the sum that might become liable to be paid is ‘other reserves' within the 
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meaning ofRule 1 of the Second Schedule and should be taken Into account 
in computing the capital of the company for the purposes of computation 
of the capital of the company for the purposes of Companies (Profits) Sur¬ 
tax Act, 1964. Be that as It may, the true nature of the transaction has 
to be examined. 

8. In another Judgment, the Supreme Court held In the case of Commis¬ 
sioner of Income-tax os. Duncan Brothers and Co. Ltd. (1996 131 Taxation 
318 (SC), 219ITR 121) lhat a provision for taxation of the kind In question 
Is not a fund either etymologically or In account parlance. The more relevant 
meaning of the term ‘fund' In the contexts of the Super Profits Tax Act. 
1963 and the Companies (Profits) Sur-tox Act, 1964, Is what the term is 
commonly considered to connote. A speclHc provision for an ascertained 
liability Is not a fund within the meaning of that term In Rule 1(11) of the 
Second Schedule to the Super Profits Tax Act. 1963 and Rule 2(11) of the 
Second Schedule to the Companies (Prollts) Sur-tax Act. 1964. In this case, 
reversing the decision of (he Calcutta High Court (1978, 111 ITR 885) 
the Supreme Court held that the assessee was not entitled to the benefit 
of deduction of ‘Provision for taxation' as there was only an accounting 
entry of an exact amount earmarked for payment of tax llabillly arising 
at the end of the current accounting period and such a provision could 
not be considered as a fund. 

9. The concepts of‘provision’ and ‘reserve’ again came up for consideration 
In the case ot Commissioner of Income-tax vs. Jyoli Ltd. (1996, 131 Taxation 
309 (SC), 219 ITR 388) where It was, inter alia, observed lhat ordinarily, 
an appropriation to gratuity reserve will have to be regarded as a provision 
made for a contingent liability depending on (he scheme made by the 
company. Even with regard to bad debt reserve, there was a clear finding 
reached by the Tribunal that the reserve was created out of the profit and 
loss account without reference to the outstanding sundry debtors and was 
not created with a view to meeting any anticipated liability. The matter 
was remanded with regard to actuarial valuation In respect of gratuity 
reserve. 

10. Though simple but complicated the concepts of‘provision’ and ‘reserve’ 
have made been of litigation on some reason or the other. The linguistic 
battle cannot be avoided specially on account of absence of Inclusive 
definitions In the concerned statutes. Since these concepts have acquired 
Importance In the growing corporate sector - In all fields of taxation 
including excise etc. It Is considered appropriate to Incorporate a uniform 
definition for the companies keeping In view the judicial decisions, accounancy 
principles and the provisions contained In the Companies Act. Since the 
Budget Is round (he corner, (hough time Is short, still the concepts can 
be considered for appropriate lax Irealmenl. Actually, this would be 
another step.for simplification and much talked-about rationalisation of 
the tax provisions. 
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AdTanee Rtillng In regard to intereat chargeable under 
aectlbna 234B and 234C of the IT Act 1961 relating 
to defaults In payment of adTance tax 


By 


TJi. Pandey 

An laaue of conalderable debate In the peat had been aa to when a payment 
by cheque could be aaid to have been made 1.^ on the date of tendering 
of the cheque w on the date of Ita encaahment. Thla matter recently came 
up for conalderaUon on an application filed by ‘XYZ* (real name of the 
applicant haa been with - held by the Authority for Advance Rullnga — 
r^erred to aa ‘Authority* hereinafter). 


Another Important Issue considered by the Authority In thla caae relatea 
to 'maintainability of an application before the Authority. The facta, the 
leg»l iaauea. raised and considered and the Authority's views on the same 
are discussed hereinafter. 


2. The applicant before the authority was required to pay advance tax 
on or before 16th March, 1994. The applicant’s case before the Authority 
was that It Issued instructions to Its Chartered Accountant to pay the 
advance tax before the due date and sent a cheque dated lOth March. 


1994 for thla purpose drawn on XTZ Bank payable at ABC Bank Bombay. 
However, the applicant's CA received back the cheque on 15th Murch and 
it was deposited back again with an Income-tax Italian on the same date. 
Requests for challan In support of the payment by ABC Bank Main Branch, 
where the challan vras deposited made on 30th March was not compiled 
with. When the CA’s representative went a^dn on the 6th April. 1096 to 
collect the cheque he was told that cheque was returned bade with the 
remark ‘Advice not received". Please prqmnt after two daya" The CA's 
repr es entative anss told that the ABC was not obliged, nor was It their 
practice, to re-piesent unpaid cheques. Therefore, the returned cheque 
and the accompanying challan were returned to the CA’s representative 


on 7fh April, 1994. 

RepresentaUve of the appUcant'a CA conUcted the XYZ. Bomb^ on 7lh 
April, 1994 to ascertain whether thqr could contact the ABC and persuade 
them to represent the cheques. He was told that It was not possible, On 
7tlr i^rll, he collected the cheque firom the ABC. ^Bombay, Btforts were 
made again on 12th and lath^rll to persuade the ABC to represent the 
cheque, but the ABC Informed them that It was not their praettoe to 
repreaentdlsbonoured cheques and that they would require freahehaUana. 

etc If the amount is to be paid to again It waa also atoted that tl^wwe 

aome discussions between the nlDclals of the ABC and XYZ. Bombay and 
the Dy. Controller of Accounts. Central Board of Direct Taxes (CBDT). *11160 
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It was decided that the ABC's procedure has to be followed and only a 
representation could be made to the CMicemed CIT for'redressal. If any. 
Thereafter, the applicant presented the returned cheque together with a 
fresh challan to the ABC on 15th April. 1994. The cheque was honoured 
hy XYZ on Its presentation the next day and a receipted challan dt 16th 
April. 1994 was Issued to the applicant. 

Later, the applicant made an application before the CIT on 18th ^rll. 
1994, requesting him to "confirm* that the applicants are not liable to 
pay any interest in terms oS s. 234B and/or s. 234C of the IT Act (the 
Act). The err Intimated the CAs vide his letter dated 20th April, 94 that 
there is no provision In the IT Act to treat the payment made after the 
end of the relevant fliumdal year os advance tax payment before Slat 
March. Therefore, the provlslotu regarding charge of interest would squarely 
be applicable. Alter receipt of this letter, the applicant filed this application 
before the Authority on 10th No.. 1994 seeking advance ruling on the 
following question. 

"Whether the applicant is liable to Interest under secs. 234 B and 234C 

in respect of tax of.paid vide cheque no.dtd. 10th March, 1994." 

The CITs case before the authority was that the application is not maintainable 
because there was no transaction peculiar to the case of the applicant 
on which advance ruling can be given as the question of chargeabllltyy 
of interest under these sections Involves the principal question whether 
payment of advance tax after the end of the financial year Is to be deemed 
to be advance tax In the circumstances stated by the applicant. This Is 
essentially a question of law which Is evident from the fact that the 
applicant has cited a number of Courts decision In support of his Inter¬ 
pretation. According to the CIT, any ruling on the question p<»ed 1^ the 
applicant will be of general application to all such cases and the Authority 
was not constituted to handle the questions of law which are of general 
applicability to all persons. 

3. Authority's Jnrlsdlotlon to ontertain the appUeatlon 

Ehtplalnlng the audit of the phrase ‘Advance Ruling ' the Authority has 
sold that "Advance Ruling* means the determination, by the Authority, 
of a question of law or fact specified In the application In relation to a 
transaction which has been undertaken, or is proposed to be undertaken, 
by the applicant. 

It Is amply clear from the section itself that the ruling can be on a question 
of law or foct and that It need not be only on facts. Of course, these questions 
of law or fact have to be in relation to a transaction which has been 
undertaken or Is proposed to be undertaken by the applicant In the Instant 
case, the applicant had undertaken transactions of purchase and sale of 
shares and debentures which led to capital gains and consequent advance 
tax liability during the financial year 1993-94. On account of some defaulty 
In this payment if liability of penal Interest or penalty, etc. arises. It 
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is evident that this liability arises only on account of this transaction and 
not otherwise. There is a direct nexus between the transaction and charging 
of Interest, etc. therefore, it is not correct to say that the question raised 
in the application on which the advance ruling has been sought Is not 
relatable to any transaction undertaken by the MpUcant. It Is, therefore, 
clear that the application is maintainable. , ^ 

4. Issue relating to the merits of the case l.e., whether the applicant Is 
bound to pay Interest for delayed payment of Advance Tax? 

In this context, Authority's attention was drawn on Central Treasury Rules 
sub-cl. (b) of Cl.(l) or r. 70 of the Central Treasury Rules which specUlcally 
provides that In the event of the cheque being dishonoured on presentation, 
the fact shall be reported at once to the tenderer with a demand of payment 
In cash and the dishonoured cheque should be returned to the tenderer 
on surrendering the preliminary acknowledgements of the receipt of the 
cheque or any token previously granted. The Authority however mentioned 
to the applicant's representative that these rules are no longer applicable 
to payments of Central Revenue after 1st June. 1983 and that *Central 
Government Account (Receipts and Payments) Rule, 1983’ (PPR) are 
applicable Irutead. From the side of the applicant, reliance was placed 
on CBOTs Circular No. 261 dated 8th August 1979 (1979) 120 ITR st. 
7 which provided Inter olio, that If a cheque or draft Is presented for payment 
of Government dues and Is honoured on presentation, under the provisions 
of r. 80 of the Central Treasury Rules, the payment is deemed to have 
been made on the date on which the cheque was handed over to the 
Government Bank. Placing relltuice on this, applicant's advocate submitted 
that the same cheque dated 10th March. 1994 was represented and was 
honoured, and, therefore In accordance with this circular, the payment 
Is deemed to have been made on 15th March. 1994 or latest by 16th March, 
1994 on which date the money was received by XYZ. Bombay from London. 

A number of decisions were also quoted from the assessee's side which 
indicate that If the payment Is made by a cheque which Is honoured on 
presentation after some delay the payment relates back to the date when 
the cheque had been received by the Bank. The two SC's decision supporting 
this view are : 

1. err vs. Ogale Glass Works Ltd. (1954) 25 ITR 529 (SC) 

2. DamadUed vs. Parashram AIR 1976 SC 2229. 

The Authority's decisions on this Issue are : 

1. On the basis of the facts, the submissions made on behalf of the CIT 
are acceptable that the decisions cited by the applicant relate to cheques 
which are honoured on presentation. In those cases, -there were delaim 
on account of negligence of persons other than the tenderers of the cheques 
and, therefore, the Courts had held that the date of deposit of the cheque 
would be deemed to be the date of actual payment. This view Dnds place 
also in the rules and the circul.ir of the CBDT which have been relied 
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upon the applicant which alao talk of a situation where a cheque is 
honoured on presentation. They do not apply to a case where the cheque 
Is returned unpaid, for whatever reason. 

2. It Is very Important IS appreciate the practical situation created by the 
enormous Increaaet^fhaAklng transactions and In particular the phenome¬ 
nal load of workadilcnbanks have to carry on or around the 15th of March 
every year. It would be unreal and Impractical to expect the ABC to Intimate 
promptly to every customer the fate of the cheques delivered to It for 
realisation. Perhaps, the obligation cast by Rule 79(1 )(b) of the Central 
Treasury Rules and 17(l)(b) of the Central Govt (Receipts & Payments) 
Rules. 1983 (RPR) on the ABC (as one of the Wings of the treasury should 
be restricted, as contended for by the bank, only to cases where the tenderer 
Is a customer of the ABC. But that apart It Is seen that cl.(2) of r. 79 
of the Central Treasury Rules as also cl.(2) of r. 19 of the RPR provide 
that the Govenunent may. In relation to any particular clause of transaction 
Involving the payment of Government dues. Issue orders varying or releudng 
any of the conditions prescribed In this rule. The proced ure for presentation 
and re-presentatlon of cheques, for the Issue of tokens for challans and 
for allied matters must have been draam up In the light of some orders 
or InstrucUotM In that regard. Therefore, when the ABC has laid doum 
procedure of not presenting a cheque again on being returned unpaid and 
when the paper token Issued by ABC at the time of the receipt of the cheque 
clearly requires that the challans/lnstruments returned unpalcl should 
be collected by the tenderer himself, the.pnx^ure described In Bub-cl.(b) 
of cl.( 1) of these rules would no longer be applicable to the bank. Therefore, 
the applicant cannot take shelter under this rule and plead that the ABC 
on its oarai should have Intimated the applicant although It was not an 
account holder In that bank. The records of ABC. Bombay Indicate that 
the challans In respect of cheques deposited on 15th March, 1994 were 
ready for delivery by the 25th March, 1994 aiKl the averment of the 
applicant runs counter to-this. The token Issued on receipt of the cheque 
and challan Itself casts an obligation on the depositor to exchange the 
token for a receipt within 16 days as well as a light to Insist on a search 
for the chdllan. The applicant was fully aarare that the 31st March, was 
the critical date for the payment of this huge sum and It Is. somewhat 
surprising that It made no efforts pn the 30th Itself to contact the higher 
officer in ABC. Bombay or e^en to contact and ascertain from X7Z, Bombay 
whether the cheque had been presented and cleared. This was a very simple 
step which It could and should have taken Instantly when. It Is said. 
It found that the challan had to come back by 30th March, 1994. The 

phnrlslons of the Rules, therefore, would be of no help to the applicant. 

. * 

3. Much la made of the fact that the same cheques was redeposlted by 
the applicant with a Gre^ challan on 15th April, 1994 and It Is claimed 
that the payment should be related back to the date of It original pres¬ 
entation. viz, 16th March, 1994. This contention cannot be accepted It 
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may be that In form, the applicant has represented the same cheque to 
ABC. Bombay but since the cheque originally deposited on 15th March. 
1994 had been returned unpaid, the presentation was In truth and reality, 
the deposit of a fresh cheque and Its realisation can be traced back only 
to the date of the second presentation. To accept the applicant's argument 
would lead to absurd consequences and result In the abuse of banking 
procedures. A person without sufllclent funds In his bank could Issue a 
cheque and taking advantage of the time gained In the process of pres¬ 
entation and return, or perhaps by persuading his banker to return the 
cheque with an endorsement that it should be re-presented after some 
days, arrange for funds in the meantime and claim retrospective effect 
of the pa 3 rment to a date on which the cheque could not have been honoured 
by the bank. Therefore, once the cheque Issued on 15th March, 1994 had 
been returned on 17th march, 1994 It had ceased to be a live Instrument 
and could not be rejuvenated by a fresh presentation on a subsequent 
date. The return of the original cheque by XYZ, Bombay with an endorse¬ 
ment seeking re-presentatlon after two days has no meaning and means 
nothing more than that the cheque had been returned unpaid on pres¬ 
entation. No rule or principle of banking law had been cited which casts 
an obll^tlon on the collecting banker to re-present a dishonoured cheque 
If so suggested or instructed by the drawee bank. In this context, it has 
also to be borne In mind that having failed to persuade the ABC to re¬ 
present the same cheque, the applicant took It back and presented It with 
a fresh challan on 15th April. 1994. To take this as a deposit of the same 
cheque would render this step meaningless. It may be that to avoid the 
delay that may be Involved In getUng a fresh cheque or for other reasons, 
best known to It. the applicant may have chosen to re-deposlt the same 
cheque with the fresh challan. It can be considered In law only as the 
fresh deposit of a fresh cheque. 

4. It was argued before the Authority that there Is not much difference 
In Tteasury Rules and PPR. This argument has not being accepted by the 
Authority as according to It. there Is material difference between the two 
sets of rules which vlrtuaUy affects the validity of the applicant's arguments 
based on the rules and Jydlclal decisions which (except one) proceed not 
on the rules but on general principles Sub-cl.(c) or r. 19(1) of RPR r/w 
sub-r. (1) of r. 20 thereof makes It clear that the date of payment of 
Goverrunent dues tendered In form of cheque or draft shall be the date 
on which It was cleared and entered In the receipt scroll. Sub r. (c) of 
r. 19(1) also provides that the depositor must take sulUble precauUon 
to ensure that his cheque of draft reaches the bank In good time keeping 
In view the provisions of r. 20. The applicant did not take this precaution 
and presented the cheque for an amount payable on 15th March, 1994 
only on that date and ran the risk of its delayed encashment or dishonour 
. This apart r. 20 of the RPR clearly marks a departure from r. 80 of 
the Central Treasury Rules. Whereas, under the former, the payment 
through a cheque, honoured on presentaUon. dates back to the date of 
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Its tender to the bank, r. 20 of the Rm provides differently. Under the 
new rule, which applies to the present case, even If the tender on 15th 
April, 19B4 is taken to be the tender onfy of the old cheque, the payment, 
on Its realisation , can be deemed to have been made only when it was 
cleared and entered in the receipt scrolL This can only mean the date 
on adiich the bank receives intimation that the cheque has been honoured, 
for the cheque cannot be said to be cleared till then. That date, here, is 
only the 16th April, 1994. This rule, it would seem, modifles the principles 
of the decided cases relied on by the applicant in its applicability to such 
cases. Under the new set of rules, the date of payment of the 'dues can 
be taken to be the only the 16th April. 

5. UabUltj of Interast Issue elartfled 

On the Issue as to when liability (or interest u/s 234 B & 234 C arises, 
the Authority has ruled that liability of Interest under s. 234B arises if 
there is a default in payment of advance tax by 3 Ist Mach of the flnanclal 
year proceeding the assessment year to which the Income relates. But, 
liability to Interest under s. 234 C arises if the Instalments of advance 
tax are deferred. E^^en if the ABC had informed the applicant on the 17th 
March. 1994 that the cheque had been returned unpaid or it had re¬ 
presented the cheque, the payment of advance tax could at best be deemed 
to have been made on 17th or 18th March, 1994. Even In that situation, 
there would have been a default under s. 234 C as the last date of 15th 
March was over. 

Since the payment was not made on the 15th March, 1994 for the purposes 
of S.234 C or till the grace period upto 31st march, 1994 for the purposes 
of s. 234B , the provtslons of s. 234 B and s. 234 C would apply and 
the applicant would be liable to pay interest in accordance with these 
provisions. 

6. Conclusion 

Thus on both issues, the application is against the applicant. The Important 
aspect that emerges from the Ruling is that an Advance Ruling can be 
given on a question of law or facts and It need not be only on facts though 
the question of law or facts has to be In relation to a transaction under 
taken or proposed to be undertaken. 
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Bilateral economic cooperation throafh India’s 
tax agreements 

By 


S.N. Bhargava 
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with Increasing cross-border Jiow oj trade, technology and capital 
between India and developed and developing countries, increasing 
need isjelt oJ a hassle Jree tax regime in the country of source of 
income. Tax system should be neutral between oqxxltng and importing 
countries. Double taxation aueMance treaties entered by India with 
other countries tend to provide a liberalfisc for promotion of bilateral 
economic cooperation. The author, a senior officer ofIndtan Revenue 
service, discusses broad provision of Indian tax treaties and make 
some valuable suggestions for Jiirtherlng economic liberalisation. 
Views expressed In this article are author's own. 






India has concluded double tax avoidance agreement with a number of 
developed and developing countries. International business transactloiu 
Increasingly demand a detailed understanding of the provisions of such 
agreements If the full potential of the assistance that they offer is to be 
realised. These agreements override the domestic law, and although many 
of the provisions are common throu^out. a large number are specific 
to some agreements and not to others. This article considers the practical 
implications of the provisions, and In conclusion puts forward a range 
of suggestions which If adopted, could further enhance the value of India’s 
double tax avoidance agreements. 


Double tax avoidance agreements 

The provisions of the agreements apply to a person only If that person 
Is a resident of either country. Generally there Is a clear definition of 
‘‘residence* under the agreements. If a person Is resident in both countries 
tie-breaking rules exist to resolve this issue. An Indian company or a 
company and other non-individual taxpayers whose control and man¬ 
agements of affairs are situated wholly in India are consider^ resident 
In India. If by these criteria, a non-lndivldual Is a resident of both 
countries, then it shall be deemed to be a resident of the country In which 
its place oferTective management is situated. India also provides unilateral 
relief from double taxation for residents In respect of their Income which 
accrued or arose during that previous year outside India (and which 
Is not deemed to accrue or arise; In India), If they have paid tax in any 
country with which there is no agreement under the laws In force In that 
country. They shall be allowed relief from the Indian Income tax payable 
by them of a sum calculated on such doubly taxed Income at the Indian 
rate of tax or the rate of tax of the said country, whichever is lower or 
at the Indian rate of tax If both the rates are equal. Relief Is allowed 
after the tax has been naid. 
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In contrast, the agraements provide a method of elimination of double 
taxation rather than relief. With shipping proflta, unapedfied dtvldenda, 
Interest, royalties and fees for technical sendees, and prollts oif a per¬ 
manent establishment (PE) under (xrtaln conditions arising in India, the 
double taxation in the partner country to the agreement Is generally 
relieved by the credit method, dn certain cases this credit method la 
coupled with the tax sparing method.) In respect of other Income, double 
taxation is relieved by exemption using the progression method. In the 
case of companies credit Is also given of the sur-tax. Thus compared to 
unilateral relief, where the lower of the Indian or the foreign tax Is allowed, 
the agreemrat allows full credit of the fisreign tax in India and a credit 
or exemption In the partner country to the agreement. 

Business profits 

The agreements provide for exempUon of business profits in the source 
country except where the enterprise has a PE there. The taxable profits 
are computed as under : 

(1) profits attributable to the PE; 

(2) no profits are attributed to a PE ty mere purchase by that PE 
of goods or merchandise for the principal (A PE may not even 
exist 11 this is the sole activity of the PE); 

(3) sales of goods and merchandise of the same or similar kind as 
those sold; or from other business activities of the same or similar 
kind as those affected through that PE. 

The attribution of the profits will be done ly both the countries on an 
arm's length basis with its principal. If it is customary in a country to 
determine the profits to be attributed to a PE on the basis of an appor- 
tloiunent of the total profits of the enterprise to Its various parts, the 
arm's length rule shall be modified accordingly. The agreements further 
provide that profits of a PE can also be estimated In some reasonable 
' manner wheiie the correct amount of profits attributable to a PE is 
incapable of determination, or the ascertairunent thereof presents 
exceptional difficulties. The profits are to be attributed to a PE by the 
same method year after year unless there is good and sufficient reason 
to depart from such method. Further, If profits include Items of income 
dealt with separately (dividends. Interest. royalUes etc.) in other articles 
of the agreement, the tax on such income will come uitder specific articles. 

After attrlbuUng the profits, expenses Incurred for the business of the 
PE are alloi^. Th^ include executive and general administrative expenses 
whether Incurred in the source country or elsewhere. The deduction will 
be restricted to expenditure under source country's taxaUon laws. Under 
Sec. 44C of the Indian Income-tax Act, 1961 (the Act) the allowance of 
expenditure is restricted to the least of the following amounts : 
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5% of the adjusted total Income (defined under the Act); 
average head ofQce expenditure: or 

head ofBce expenditure attributable to the business or profession of 
the taxpayer In India. 

The following expenses (otherwise than towards reimbursement of actual 
expenses paid/charged—charged by the PE to the head ofllce or any other 
office of the enterprise -by the PE to the head office) will not be allowed 
as a deduction ; 

1. royalties, fees or other similar payments In return for the use 
of patent, know-how or other rights; 

2. commission or other charges, for specific services performed for 
management; 

3. Interest on money lent to the PE/head office of the enterprise 
or any of its other ofllces. 

Bnalness connection and permanent establishment 

rhe agreement provides a list of situations (not a comprehensive list) which 
defines a PE. If an enterprise Is covered by the general definition, it Is 
not necessary to refer to this Illustrative list. Instead, referral should be 
to the exceptions given In the agreement. The Illustrative list Is given 
below : 

1. A place of management 

2. A branch 

3. An oHlce 

4. A factory 

5. A workshop 

6. A sales outlet 

7. A warehouse 

8. A mine, an oil or gas well, a quarry or any other place of 
extraction of natural resources. 

9. A building site or construction or Installation project Is con¬ 
sidered a PE only If It lasts more than six months. This Is a 
physical test. The resident must be actively engaged In the 
project during this period. The agreement raises the threshold 
for source based taxation of specified actIvlUes. This benefit does 
not apply to an InstallaUori or drilling rig or a drilling ship In 
a contracting country. In such situations a PE would exist from 
the very first day. 

a. A PE will compass a sltuaUon where ouch project or supervisory 
activities, being Incidental to the sale of machinery or equip- 
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ment, continues for a period not exceeding six months and the 
chaiges pairable for the project or supervlsoiy activities exceed 
10% of the sale price of the machinery or equipment. (If the 
machinery Is delivered by a dlOerent enterprise from the one 
doing the construction work. It will not constitute a PE). In some 
agreement a PE specially does not Include supervisory activities 
in connection with the Installation or assembly project In such 
cases the general rule of a PE will be applied. The law in this 
regard was laid down by the High Court of Andhra Pradesh In 
err us. Vtshakhapatnam Port Trust that a PE : 

*Poslulates the existence of a substantial element of a foreign 
enterprise In another country which can be attributed to a Rxed 
place of business In that country. It should be of such a nature 
that It would amount to a virtual projection of the for^gn 
enterprise of one country Into the soil of another country*. 

b. The furnishing of service. Including consultancy services, by 
an enterprise If such activities continue within that country for 
a period or periods aggregating more than six months In any 
12 monthly period. 

10. A PE may exist even In the absence of a fixed place of business. 
Department agents (either individual or companies) acting on 
behalf of the enterprise shall be deemed (excluding certain 
exemptions) to be a PE, if : 

they habitually exercise an authority to conclude binding con¬ 
tracts on behalf of the enterprise. The Idea Is that liability would 
not arise merely from the emplcyment of the agent: such authority 
would have to be made use of repeatedly and not merely In 
isolated cases. The authority must cover contract relating to 
activities which constitute the business proper of the enterprise 
as distinguished from auxiliary activities. The authority should 
be legal so as to bind the enterprise for business purposes and 
not merely for administrative purposes (e.g., conclusion of a 
lease of electricity and manpower contracts). It is not important 
who finally signs the contract; 

they habitually secure orders In the first mentioned contracting 
country exclusively for the enterprise Itself, or for the enterprise 
and other enterprise which are controlled by It or have a con¬ 
trolling interest In It. 

11. An insurance enterprise of a contracting country shall, except 
In regard to relr»urance. be deemed to have a PE In the other 
contracting country if it collects premium In the territory of that 
country or insurance risks are situated therein throu^ any 
person other than an Independent agent This paragraph has 
been Introduced to tax Insurance profits In the country where 
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the premiuma are paid or where the premiums are paid or where 
the risk insured Is located (Indo-Zambla agreement). 

12. The enterprise of country providing the services of public 
entertainers (such as theatre, motion pictures, radio or tele¬ 
vision artists and musicians) or athletes In the other country 
would be deemed to have a PE in the other country unless the 
enterprise Is directly or Indirectly supported wholly or substan¬ 
tially from the public funds of the government of the first 
mentioned country In' connection with the provision of such 
services. This provision enables the country where performances 
are given by public entertainers or athletes to tax their income 
arising in that country If they are sponsored by private insti¬ 
tutions or associations, which are not wholly or substantially 
aided from government funds) (Indian agreements with Tanza¬ 
nia. Singapore, Zambia). 

(Items (1) to (9) are through employees.) Each of the above Items 
constitutes a PE only If It falls within the three conditions of 
the general deflnltlon discussed below : 

That a business operates solely or partly from a fixed place Is 
essential for determining a place as a PE. This Implies that three 
conditions should be cumulatively satisfied : 

Place of business; 

Fixity of the place; and 

Carrying on of business from that place. 

Tima tost 

The time test is applied to look at the applicability of a PE to each Individual 
site or project. However the time previously spent by the contractor on 
other totally unconnected sites or projects Is not to be counted. If the 
general contractor awards such contracts for the project, the period spent 
by a sub-couritactor would be considered as the lime spent by the general 
contractor. The sub-contractor will have a PE at the site If his or her 
activities here last more than the period specified in the agreement. If 
the contractor is actively performing duties at dlfierenl places, the project 
would be regarded as a PE If It lasts for more than the specified period 
in the aggregate. 

The agreements also specify certain ancillary situations which shall not 
be deemed to be a PE. notwithstanding the earlier provisions, even If they 
are carried out through a fixed place of business. 

As explained earlier, under the agreement the primary right of taxation 
Is given to the country of residence of the non-resident enterprise except 
where the enterprise has a PE In India. The Indian domesUc law seeks 
to bring into the tax net the profits of non-residents where those profits 
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can be reasonably attributed to a 'business connection” or to 'operation 
carried out in India'. The dllTerence between 'business connection' and 
'permanent establishment' la discussed in the following table. 

Business connection 

1. The focus here is 1 on the source ofincome and than the establishment 
through which it is derived. 

2. A continuity of relationship between the person in India helping to 
make the profits, and the person outside India receiving or realising the 
profits, is necessary to constitute a business connection. 

3. Taxxfollity is limited to Income reasonably attributable to operation 
carried out in India. (The deemed profit method is applied for computing 
shipping profits, dividends, interest, royalties and technical services fees 
by taxing them on a gross income basis to avoid administrative difficulties 
as a means of developing international co-operation). 

4. The following would not be considered as a business connection. 
General 

a. the sale or purchase made directly by a non-resident from an Indian 
parly on a principal to principal basis; 

b. from operations made where goods are purchased in India for the 
purpose of export. 

Special 

c. from acUvltieB where news and views are collected in India for trans¬ 
mission out of India in (he case of news agencies of the publishing of 
newspapers, magazines or Journals; 

d. in the case of non-resident, non-citizen, individuals or a firm having 
all non-resident or non-citizen partners or a company formed by share¬ 
holders for the purpose of shooting cinematographic films. 

5. All expenses wholly and exclusively incurred in connection with the 
carrying on of business are deductible except : 

a. there are specific limits for allowances (applicable to residents and 
non-residents) in respect of expenses on entertainment, advertising 
publicity, sales promotion, travelling etc. 

b. general administrative expenses Incurred by a non-resident at his 
or her head office located outside India and vdiich is allocable to his 
or her business operation in India—Actual amount of expenses allocated 
or 5% of adjusted Income in India, whichever is lower. 

Permanent establishment 

1. Unless the activities are carried on through a PE the source is not 
important 
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2. AcUviUes should be carried on through a PE such as a branch or host 
of other establishments situated in the country. A PE Is deflned as a fixed 
place of business through which the business of the enterprise Is wholly 
or partly carried on. 

3. Taxability is limited to profits attributable to a PE. 

4. A PE specifically excludes activities such as : 

a. business carried on through a broker, general commission agent 
or an agent of Independent status. If such persons act In the ordinary 
course of their business: 

b. The maintenance of a fixed place of business solely for the purpose 
of purchasing goods or merchandise; 

c. Collecting information for the enterprise; 

d. the use of facilities or the maintenance of a stock of goods or ' 
merchandise solely for the purpose of storage and display. 

5. Under the agreements all expenses’are allowable according to the 
domestic law of the contracting country in which the PE Is situated. As 
a Jong term measures the (Indo-Germany) (FRG) agreement does not 
restrict deductions to less than what Is allowable under the Act as on 
the date of commencement of the agreement. 

Definition of various expressions 

The expression ‘oil or gas well* has been substituted by a generic 
expression ‘oil fleld* (e.g., Tanzania, Zambia); 'permanent sales exhibi¬ 
tion* Is included In some agreement (e.g., Austria, and the United Arab 
Republic); *warehouse or other facilities for maintenance of stock of goods' 
and ‘sales outlet' are also included in the list of specific items (the United 
Kingdom, Zambia, Mauritius). ‘Any other place of extraction of natural 
resources' would Include extraction of hydrocarbons, whether on or 
olTshore. Since the word ‘extraction' would not Include exploration activities, 
India has provided In some of Its agreements a separate Item 'an Installation 
or structure used for exploration of natural resources' (the United Kingdom). 
The term 'building site, a construction of roads, bridges or canals, the 
laying of pipelines and excavating and dredging acUvlUes. Planning and 
supervision of the construction activities is also covered If carried on by 
the contractor but not If It is undertaken by anotiier Indpendent person. 
Since India provides a concessional tax rate 6l 50% to income from 
prospecting or extraction or pr^uctlon of mineral oils, both on or of 
offshore by a foreign company or any other non-resident person with vriiom 
the central government enters Into agreement, the agreements do not 
separately provide for the taxation of profits from offshore activities. 

Air transport 

Air transport profits in ‘international traffic* are taxable in the cpuntr> 
of enterprise, even If such profits are attribuUble to a PE. 
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•hipping Inoom* 

Shipping proOta from the operation of ahlps in ‘international traffic* by 
an enterprise of a country are taxable In that country (even if attributable 
to a PE). The provision also applies to a drilling rig or any vessel if its 
principal function Is the transportation of goods or passengers. 

The agreements give the rl^t of taxation to the source country but the 
tax chargeable is to be reduced by 50% of the domestic tax. There is 
a further limitation under domestic law that tax In India shall not exceed 
7.5% of the sum receivable in respect of the carriage of passengers of 
freight when embarked or loaded in India. 

Dlrldends. interest, royalties and technical service fees 

Dividends, Interest, royalties and technical service fees are primarily taxed 
in the resident countiy. However this Income may also be taxed in the 
source countiy at a concessional rate. 

All these terms are defined. Services covered by the agreements are 
services of a managerial, technical or consultancy nature including the 
provision of services of technic^ or other personnel. The definition does 
not cover payment to an employee or the person making the payments 
or to any individual for professional services. That the definition Includes 
provision of services of technical or other personnel; indicates that the 
know-how payments are also included under the definition of technical 
services, unlike the definition of ‘royalties'. 

The term ‘royalties* as used in this article means payments of any kind 
including rentals of receipts as consideration for the use of or the right 
to use; 

*any patent, trademark, design or model, plan, secret formula or process; 

‘Industrial, commercial or scientific equipment or information concerning 
industrial, commercial or scientific experience; 

*any copyright of literary artistic, or scientific work, cinematographic 
films or tapes, radio or television broadcasting: but does not Include 
royalties or other amounts paid in respect of the operation of mines or 
quarries or the extraction or removal of natural resources. 

This definition would seem to catch a range of payments that would not 
otherwise be n^altles. 

Know-how and show-how payments, services or royalties 

‘Know-how* payments are clearly within the definition of royalties, vdiether 
as a secret formula or process or as information concerning industrial, 
commercial or scientific experience. These provisions are so expansive 
that a literal interpretation could cover an enormous range of payments 
that would otherwise be dealt with as payments for services, and so taxed 
in the countiy where the services are performed. The absence of a clear 
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distinction between -know-how" payment (taxable as Income from services 
performed) Is a problem confronting the tax specialist. The agreements 
provide that the term “royalties" shall not apply to the beneilclal owner 
of the royalties (being the resident of a contracting country) carrying on 
business In the other contracting country In which the royalties arise 
through a PE situated there; or peiibnns In that other country Independent 
personal services from a fixed base situated there, and the property or 
contract In respect of which the royalties are paid Is effectively connected 
with such PE or llxed base. In such circumstances, the Income would 
be treated as ‘business profits' or from ‘Independent personal services* 
(show-how payments). 

Natural resources royalties 

Royalties or other amounts paid In respect of the operation of mines or 
quarries or of the extraction or removal of natural resources are excluded 
from the definition of “royalty*. These are treated as “Income from real 
property* fully taxable In the country of source. 

Adlspute may arise over whether payments of know-how or other technology 
utilised in extraction or mining activities should be dealt with under 
“Income from Immovable property* or *royaltle8*. While technology or 
machinery employed In resource development clearly constitute know¬ 
how or equipment falling within the definition of “royalties* if they fall 
within the definition of article “immovable property’, these would be taxed 
without limit In the country where the natural resources were situated 
notwithstanding that the recipient did not have PE In that country. Under 
the Indo-Unlted Kingdom agreement, “immovable property" Includes 
consideration for the working of, or the right to work, mineral deposits, 
sources and other natural resources. 

Show-how payments 

Show-how payment can be for Independent or dependent personal sendees. 
The former are professional services Including Independent scientific, 
literary, artistic, educational or teaching actIvlUes and the activities of 
physicians, surgeons, lawyers, engineers, architects, dentists and ac¬ 
countants. These services are taxable In the source country only If the 
person Is present there for a period or periods aggregating 90 days In 
the relevant fiscal year; or the person has fixed base for regular use In 
that other country for the purpose of performing his or her activities even 
if present In the source country for less than 90 days. However, in each 
situation only so much of the Income Is taxable as Is attributable to those 
services. 

In the case of show-how payments In the nature or employment Income, 
these would be taxable In the source country only If the employment is 
exercised there and only In respect of remuneration which Is derived there 
from. However, to promote bilateral Interactions, the income Is exempt 
In the source country If the person Is present for a period or periods 
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not exceeding, in the aggregate 183 days durlng'the relevant fiscal year; 
remuneration is paid by. or on behalf of, an emplc^er who is not a resident 
of the source country, and the remuneration is not deducted while 
comprising the profits of the enterprise chargeable to source country tax. 

The show-bow payments in respect of an emplpynient exercised aboar: 
a ship or an alraraft in Intematlorud trafilc iru^ be taxed in the contractln 
country in which the person deriving the profits from the operation c 
the ship or aircraft is ransidered to be a resident. 

Dividends 

The rate of tax in the source country does not exceed 15% of the gross 
amount of the dividends of the investment made after the entry into'the 
force of the agreement in the case of United Kingdom resident. Under 
some ngreementa concession is allowed onfy in the hands of resident 
companies. Further ur^er some agreements concession is restricted to 
companies having certain minimum portfolio Investment in the payer 
company. The rate of tax is still lower under certain agreements (5% under 
the Indo-Zimbawe agreements). 

Under the Indian Income-tax Act. the rate of tax on dividends in the hands 
of a foreign company is 20% and generally higher in the case of other 
taxpayers. Agreements corulderabfy reduce the dom^Uc tax. 

Interest 

Interest on funds Coruiected with the cooperation of aircraft in interna¬ 
tional trafllc is not covered by this provision. 

The rate of tax in the source country does not generally exceed 15% in 
the case of the beneficial owner of the interest (10% under the Indo- 
Zimbawe agreement). The payer is completely exempt if it is the govern- 
. ment of the country or of a political sub^vlslon or local authority theieol 
or the central bank. 

Inc some cases the exemption will be granted if the transaction gtvln ' 
rise to a debt claim is approved by the source country In the Interest 
of its.industrial development. 

MRl taxation nn4er the agreements 

A non-resident Indian (NRI) pays Concessional tax on interest and dtvldaids 
Under the Indian Income-tax Act. The agreements provide a lower rate 
of tax on sui^ Investment Income and a NRI will also be eligible for this 
lower rate. 

Oeographle sonree role 

There are spedfic geographic source rules in the Ihdian agreements, since 
one of the primary purposes of the agreements is to determine the Initial 
taxability by each country pertaining & spectflc Income items. In India, 
since there is a source rufe for royalties these rules are also important 
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for tax planning purposes. As discussed earlier, the reduced rate of tax 
In the source country In the case of the beneficial owner of the royalties 
where the beneficial owner Is resident in the other contracting country, 
does not apply if the recipient has a PE to carry on business In the source 
country or has a fixed base situated therein for performing personal 
services In art Independent capacity artd the property or contract In respect 
of which the royalties are paid Is efliectively cormected with such PE or 
fixed base. In such situations the royalties may be taxed either as business 
profits or Income from Independent persorud services. *rhe rationale of 
the provisions is to attract Investment by taxation of business profits 
and Income from independent personal services only if used on the 
“attrlbuiloh* prlpclple In preference to the 'force pf attraction' principle. 
Normally royalties connected with a PE or fixed base on the.source country 
should have been taxed aa business profits on Income from Independent 
personal service. This would have led to higher taxation. To promote 
the Importation of technical know-how, the agreement replaces the “force 
of attraction’ principle in taxing royalties with the effectively connected' 
concept. 

Transfer pricing restriction 

One of the practical problems concerning a foreign corporations Is the 
level of pricing It may apply In respect of the transfer of technology to 
a foreign subsidiary. To the extent that payments in respect of transfer 
of technology and technical assistance constitute 'royalties’ transfer 
pricing restrictions contained In the agreement will apply. This provision 
provides that the benefit of such treatment will apply only to the extent 
of an arm’s length price in that any part of the payment In excess of 
that amount shall remain taxable according to the domestic laws, subject 
to the other provisions of the agreement. The provision Is iraught with 
a number of dlOlculUes Including the problem of determining whether 
the royalty rate has an arm’s length rate, and how to tax the excess. 
Under the agreement, there is another concept of an associated enterprise 
which ensures arm’s length pricing between ‘associated enterprise' by 
rewrlUng the accounts of the enterprise as If the parties have used arm’s 
length pricing, 
lasnrance business 

Under the Zambian and some other agreements, an Insurance enterprise 
ofa contracting country shall except In regard tore-insurance, be deemed 
to have a PE In the other contracting country if It collects premiums 
In the territory of that country on Insurance risks sltuated^thereln through 
person other than an Independent agent. fThls special provision Is not 
Included in many agreements). 

OU exploratlea 

An oU or g^B weU or any other place of extracUon of natural resources 
Is considered a PE from the very first day of Its existence. Under the Indo- 
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Canada agreement. acttvlUee In connection with the exploitation of the 
seabed or subsoil and their natural*Tesoun:es, independently or In as¬ 
sociation with another enterprise, would not constitute a PE. 

Tax sparing credit 

To give a further boost to the transfer of capital and technology the 
agreements provided a 'tax sparing* provision for giving credit of the taxes 
spared In the source country. The effect of the tax sparing provision is 
that the tax exempted In the source country would be deemed to have 
paid and consequently becomes eligible for credit in the resident country. 

These provlsloru exist in agreements India has with Japan, the United 
Kingdom, France. Canada. Italy, Singapore, South Korea, Gernumy (FRG), 
New 2Sealand and Norway. The Germar^ (FRG) agreement provides that 
If the amount spared is less than 50% of the German tax chargeable on 
such Income, the term ‘Indian Tax* shall be deemed to be at least 50% 
of the German Tax. In other words, the aggregate amount of credit on 
account of taxes paid or spared In India shall In no case be less than 
60% of the tax payable in Germany (FRG). The French agreement also 
has a similar provision, and gives blanket credit of 50% tax In France, 
if no tax Is payable on Interest because of the provisions discussed earlier. 

Conelnslon 

International comparison of a number of double tax avoidance agreements 
Illustrates a variety of ways by which the value of such agreements for 
promoting bilateral economic co-operation with India would be further 
enhanced. 

Withholding rates 

By contrast, the Indian agreements provide for a higher rate of tax on 
technology transfer (royalties and technical services fees) In comparison 
to the tax on capital transfer (dividends and Interest). For promotion of 
technology transfer, neutrality and economic development, the two tax 
rates should be equal. 

Tax free royalties 

The Indo-Malaysia agreement provides that If the royalties are payable 
under an agreement approved by the government of Malaysia, to a resident 
of India, the payment would be completely tax free In Malaysia. Intro¬ 
ducing a similar provision to other Indian agreements could be of great 
help In the promotion of technology transfer from developed countries 
to India and from India to other developing countries. 

Permanent establishment 

Generally, an oil field or gas well or any other place of extraction of natural 
resources-is considered a PE from the veiy first day of Its existence. As 
with tax. fiee royalties, there Is scope for the introduction of a similar 
provision to other Indian agreements. 
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A Carm, plantation or other place where agricultural forestry, plantaTlon 
or related activities are carried on is TOnstdered a PE from the very first 
day. As developing countries require assistance In the agricultural area, 
use of mutual assistance througli a double tax avoidance agreement giving 
exemption to such a PE. if the activities do not extend a certain mlnliqum ' 
period In any 12 months period should be considered. 

latamatlonal lessors 

A 

Double taxation avoidance agreements can often be used advantageously 
to limit the overall tax burden on International lessors. Double taxation | 
of leasing Income may be eliminated under a tax agreement In any of ' 
the following ways : 

'complete exemption for the lessor from the tax' In one of the two 
contracting countries; 

'reciprocal credit provisions; 

'competent authority provisions to alienate the double taxation (al- 
location of Income or deduction between the related parties). 

Promoting oeonomle co-operation 

Developing countries of the Aslan Pacific region need to enter Into more 
double tax avoidance agreements. At present even amongst the South- 
East Aslan countries there are few not many agreements. These may help • 
In simplifying the bilateral tax procedure as well as promoting Investment, 
trade and the exchange of Information. 
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Zs not the taeele accepted for Income-tax to be adopted 
for wealth tax ? 


R. Santhanam 


The basts for determining wheUter a UabUtty has crystaUsed and 
is admisstble as deduction ti/s 37(1) qf the Income-tax Act (n the 
case qfa tax-payer following mercantile systemof accounting Is u3eU. 
known and when once In the Uuxxne tax assessment of the scone 
ass e sse e . theAssesstng QfflcerallowsdeductlonJbrllahSttles touxads 
expenses admissible under the Income-Uuc Act and he Is sattqfled 
about the nature qf the liability and the amount as well as persons 
to whom the liability Is payable, the same logic, rationale and 
reasoning should prevail even for wealth-tax purpose to allow the 
liabilities as doubts owed correspondingly under the Wealth-tax Act 
In computing the net wealth of the assesseeJbr the same assessment 
yearfs). This (s essential to avoid Inconsistent and contradictOTy 
stands being taken by the revenue In regard to the same assessee 
for the same assessment year Involving the same set qf facts. The 
courts (n the number qf caes have held that even \f statute Is silent 
about the adoption qf the criteria followed under one enactment by 
the same assessing authority not being explicitly prescribed as being 
required to be adopted by the same authority under a different tcvctng 
statute administered by him. the crlterta or basts adopted under 
one Act should be applied equally and In the same manner under 
another Act so as to avoid inconsistencies and contradictions. This 
has been taken in the context of valuation of different assets for 
levy qf estate fluty and gift tax by adopting the same basis and 
rules followed under the Wealth-tar Act. However, the Madhya 
Pradesh High Court has recently held In Mohd. Hanff& Others vs. 
CWT (1996) 134 CTR 414, verification qf the genuineness of the 
assessee’s claim towards statutory liabilities under the Payment qf 
Bonus Act. Minimum Wages Act and Bid! & C^ar Act would not, 
by itseff, automatically lead to the conclusion that the same liabilities 
verified and allowed in the income tax assessments should be 
regarded as debt owed by the assessee allowed as deduction under 
the Wealth-tax Act Insptte qf the same High Court having already 
upheld the assessee’s dalmfor deduction qf the very same liabilities 
under the Income-tax Act Thejudgmentqfthe Madhya Pradesh High 
Court now rendered, with respect, appears to be urfust and urfalr 
apart Jmm being Inconsistent and contradictory to its own earlier 
decision and, therefore, would require, with respect. Immediate 
reconsideration. 


Issue 

The Revenue authorities often seek to reject the assessee's claim for 




not the basis accepted for Income-tax to be adopted 57 


deduction or allowance under one enactment on the ground of necessary 
facts and proof not having been furnished by the asseasee In spite of the 
fact that for the very same assessee, the very same Assessing Officer and 
for the very same assessment year, had allowed the claim for deduction 
or relief alter proper verification of facts and records/evldenM In the course 
of computation of tax liability under another statute. In other words. If 
a claim for deduction la verified and allowed In the course of Income- 
tax assessments and found to be acceptable to the Revenue, the same - 
should be correspondingly allowed as a debt owed or liability payable by 
the assessee In the course ofwealth-tax assessment for the same assessment 
year, as otherwise, there would be conflicting decisions and orders In r^ard 
to the same assessee for the same assessment year relating to the same 
claim. 

Need for consistent view 

Such contradictory decisions and orders should be avoided as far as 
practicable, both by the asseasee and by the Revenue. This Is because 
of the fact that the fact and Issues before the Assessing Officer are the 
same and while making assessment to income-tax for the same assessee, 
he computes the taxable Income whereas for making the wealth-tax 
assessment, he computes the net wealth. Only the Item taxable l.e. the 
subject matter of taxation, would differ but not the facts, records, claims, 
figures and computations relating to the liabilities claimed as expenditure 
under the Income-tax Act and correspondingly as debts owed under the 
Wealth-tax Act. Therefore, the Revenue authorities must take a consistent 
and justifiable stand, both on facts and In law. Involving common Issues 
for the same assessee/s under Income-tax and wealth-tax proceedings 
without contradicting one another. 

Still cases are there In which the Revenue authorities take contradictory 
stands which even get upheld by the Appellate Authorities and Courts, 
which is not a sound basis to folow. Even In cases where, the Revenue 
Authorities take inconsistent stand It Is not only appropriate but also 
essential for the Appellate authorities and Courts to remedy the situation 
by directing the Revenue authorities to take a consistent stand and to 
secure that the erroneous orders Inconsistent In nature are set-aside and 
the lower authorities are directed to adopt a clearly fair and consistent 
view, both for income-tax and for wealth-tax proceedings, at least for the 
same assessee and for the same assessment year/s, if not on a uniform 
basis for all taxpayers alike. The need for a consistent stand to be taken 
cannot therefore, be over-emphasized. But one would find it rather strange 
and surprising that even the High Court has not rendered effective justice 
In such a case when It had not ordered the authoriUes below to adopt 
the consistent stand, essential for rendering jusUce. 

Mod. RanlTs ease 

The recent judgment of the Madhya Pradesh High Court in Mohd. Han{f 
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A Ors, vt. CWT (1996) 134 CTR 41 to an Immediate^ glaring example 
of theljU^ Court not being able to render effective Jtutlce to the asseaaee 
In aplte of the very same High Court having already upheld the assesaee's 
claim for deduction In respect of certain liabilities under the I.T. Act as 
admissible. The High Court, therefore, appears to be. with great respect 
In error 4n reusing to follow Its own earlier Income-tax decisions on exactly 
Identical facts and law In the matter allowing the assesaee’s claim for 
deductlcm of the same liability as debt owed by the assessee for wealth- 
tax purposes. The High Court took note of the fact that statutory liabilities 
Incurred under the Minimum Wages Act. Payment of Bonus Act and Bldl 
and Cigar Act towards moneys pajrable under the respective Statute to 
the persons/authorltles concerned had been correctty quantified and 
allowed as deduction as revenue eiqiendlture Incurred by the assessee 
following mercantile system of accounting In the income-tax assessment 
for the relevant assessment year/s. The assessing officer had verified the 
claims, ascertained the figures of each liability and thereafter allowed the 
deduction for the same under the Income-tax Act after being satisfied about 
the genuineness of the claim and the amount of .liability itemwlse. 

Having done so, It to not open to the Assessing Officer to deny the claim 
of the assessee In respect of the very same items of liability representing 
debts owed on the valuation date while computing the net wealth of the 
assessee by taking a technical plea that the assessments under the Wealth- 
tax and Income-tax Acts are different and that what Is done, or verified 
in the proceedings under the Income-tax Act, would be Irrelevant for the 
purpose of wealth-tax assessment of the same assessee and for the same 
assessment year. Such a hyper-technical view taken by the revenue had, 
unfortunately, been affirmed by the Tribunal and further by the High Court 
by the above Judgment 

The High Court while rejecting the assessee’s reference, has stated that- 
” It is true that the assessee/appUcants have succeeded in getting this 
deduction under the IT Act before this Court also in cases referred to above, 
but nonetheless, the authority under the WT Act cannot be prevented 
from finding out the correct factutd position. The assessment made by 
the assessing authority under the IT Act does not necessarily mean that 
the authorities under the WT Act are bound by the same. Both the 
authorities are free to assess the liability of the assessee under the 
aforesaid enactments. In the present case, the assessee has failed to 
produce before the authorities the material to show that the assessee- 
firm really owed this debt for pajrment under the Bldl and Cigar Act and 
also under the Bonus Act, then It Is open for the authority under the WT 
Act to examine the matter factually that the assessee-firm to entitled to 
the benefit of this rebate as debt owed under both these enactments and 

f 

on their factual enquiry. It to found that the assessee has only created 
a ghost of this debt owed by It; but It has failed to point out that how 
this debt to owed by the assessee against which worker and which worker 
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haa claime d the same through any legal proiiess or not. Simply recording 

in Its books of account will not be conclusive of the matter..Tberefoxe, 

slxnpty because, the Department has not woken up to its responslbili^ 
that does not mean that the assessee Is enUtled to escape the net of UablUty 
under the WT Act. Hence, we do not find any reason to take a different 
view from the view taken by the ass es sing authority as also by the Tribunal 
which Is well Justified and both the aforesaid questions are answered in 
fovour of the Revenue and against the assessee*. 

Erroneous view 

The High Court has taken note of the fact that the counsel for the assessee 
as well as the Revenue had rightly submitted that debts owed must be 
allowed as deduction and the liability. In question, is clearly to be allowed 
as deduction, in view of the cases already decided and cited. The law being 
clearty in favour of the assessee. the proper course for the High Court 
would have been to remit the matter to the Tribunal to ascertain the extent 
of liability identified as debt owed. For being allowed as deduction, 
u/s 2(m) as debt owed, the existence of the liability and its outstanding 
on the valuation date alone have to be proved by the assessee and this 
has been duly done in the assessment to income-tax which has been verified 
by the Revenue and found correct and only thereafter deduction for the 
liability had been allowed. 

It is. therefore, wrong for the Revenue to contend that the liability which 
exists and is accepted as such for income-tax assessment would be liable 
to be regarded as non-existent for wealth-tax purposes and/or that the 
figure of liability reflected In the accounts and duly verified by the Assessing 
Officer in the income-tax assessment Is only a ghost created by the assessee 
for obtaining rebate/deducUon. Such a plea of the Revenue is clearly 
perverse and unsustainable and the High Court of Madhya Pradesh, with 
respect, has clearly erred in upholding such a plea of the Revenue as valid 
in law. The High Court had, in the assessee's own case, accepted the 
assessee's plea for deduction towards liabilities in the income-tax assess¬ 
ment in Kalekhan Mohd. Han\f vs. CiT(1981) 25 CTR 120 and AddL CTT 
us. Kalekhan Mohd. Hanff (1978) 114 ITR 812 MP and. therefore, it would 
not have been proper for the Revenue to contend or for the High Court 
to accept the contrary plea in the Wealth-tax proceedings solely Intended 
to disallow the claim for deduction towards debts owed while computing 
net wealth. The High Court, therefore, appears to be clearly wrong in 
allowing the Inconsistent stand of the Revenue to prevail and In contra¬ 
dicting its own stand In regard to the same assessee relating to income- 
tax cases already decided by it. 

Contradictory stand untenable 

The courU of justice as well as the authorities below must avoid taking 
contradictory stands at least in regard to the same assessee and for the 
assessment year relating to the same issues. Even in the absence 
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of oqireM statutoty provlalona. It to abundant^ dear that the basto 
adopted under one Statute must be applied equally in the same manner 
under n dlilerent Statute admlntotered by the same authority In relation 
to the same assessee, the issue and facts being common. 

For Instance. In CED vs. J. Krtshncunurthy, (1076) 06 ITR 87, the Mysore 
High Court took the view that the raluation of property for estate duty 
purposes must be made on the same basis as under the Wealth-tax Act 
even though no separate rules have been prescribed for valuation under 
Estate Duty Act. The Madhya Pradesh High Court Itself, in Shyanjaukh 
Oarg vs. CED (1063) Taxation 60(1) - 13 (MP). (1084) 146 ITR 238, had 
taken similar view for estate duty purposes. In CGT vs. Mammen Mathew 
(1086) 168 ITR 466, the Kerala Hi^ Court also took the view that the 
basis followed under the Wealth-tax Act would appty for Gift-tax purposes. 
To the same effect are also the dedsiona In CWT us. Manunan Varghese 
(1083) 130ITR361 (Ker.) and CGTus.GopaISr(nlvason (1006) 130Taxatlon 
57. (1006) 214 ITR 637 (Mad.). In KP. Varghese vs. fTO (1081) TaxaUon 
63(3) 68 (SC). 131 ITR 507. the Supreme Court has held that the different 
tax laws administered by the same authority against the same assessee 
must be applied consistently so as not to contradict the stand taken under 
one law with the stand taken under the other. 

Suggestion 

Therefore, in the interest of harmonious interpretlon of tax laws and 
application of the law in a corulstent manner, the allowance of liability 
alter proper verification thereof under the I.T. Act must be regarded as 
adequate for the purpose of allowing the same liabilities as ‘debts owed' 
for wealth-tax purposes and. If necessary. In the course of wealth-tax 
assessment proceedings also, similar verification should be done by the 
authority who should not be allowed to take the plea that the assessee 
did not furnish evidence of his claim once again in the wealth-tax proceedings. 
The IncoiMlstent view erroneously taken by the Madhya Pradesh High Court 
In Mohd. HanlTs case, with due respect, needs reconsideration. The 
Revenue authorlUes as well as the Appellate authorities and Courts cxtnnot 
blow hot and cold in regard to the same subject matter. 
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Scope of applicability of principle enunciated In 
McDowell*# cate 

By 


K.R. Gupta 


AJter the dectslpn of the Supreme Court In the case of McDowell and 
Company Ltd. vs. CTO (1935) Taxation 77(3) — ISO (SC); 154 ITR 
148, the dividing line between tax planning and tax avoidance has 
become very thin and theAss^sIng Offlcers quite frequently Invoke 
this decision whenever they come across any scheme of lax planning 
which results (n ouoldance of tax. Recently, in the case of Banyan 
and Berry us. CT (1996) 133 Taxation 303 (CuJ.), the Gujarat High 
Court has discussed In detail the scope of applicability of the 
principle enunciated by the Supreme Court In McDowell's case. In 
this article, the authex, who Is Ex-Member, Central Board of Direct 
Taxes and is presently practising as Tax Consultant, has discussed 
this decision and summarized the principles emerging out of the 
decision. _^ 


In the case of McDowell and Co. Ltd. vs. CTO (1985) 77(3)—150; 154 ITR 
148 the Supreme Court discussed the evil consequences of tax avoidance 
and observed as under 



"Tax planning may be legitimate provided It is within the framework 
of law. Colourable devlc-es cannot be part of tax planning and It Is 
wrong to encourage or entertain the belief that It is hounourable to 
avoid the payment of tax by resorting to dubious methods. It Is the 
obligation o every citizen to pay the taxes honestly without resorting 
to subterfuges." 


2. After the decision of the Supreme Court, the dividing line between tax 
planning and tax avoidance has become very thin and the Assessing 
Officers quite frequently Invoke this decision whenever they come across 
any scheme of tax planning which results In avoidance of lax. Recently. 
In the case of Banyan and Berry vs. CiT (1996) 133 Taxation 303 (GuJ.). 
the Gujarat High Court has discussed In detail the scope of applicability 
of the principle enunciated by the Supreme Court In McDowell s case. Since 
this decision would be quite helpful In understanding the correct raUo 
and true scope of the Supreme Court’s decision In McDowell’s case. It has 
been discussed In this article. 


Pacts of the case 

3. The assessee was a firm engaged In business as contractors, engineers 
and builders. The firm was awarded a contract for construction of a dam. 
The work of this contract was completed on 15-5-1984. The firm submitted 
Its final bill to the Government and also made an additional claim on 
account of escalaUon of price. Subsequently, a private Umlted company 
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formed the partnerB took over the biwlneM of the Arm as a running 
concern w.e.f. 1-7-1984. There was a speclflc provision in the transfer 
deed transferring the rights and liabilities of the firm to the Company to 
the effect that the benefit of additional claim relating to construction of 
dam would not stand transferred to the Company. Thereafter the firm was 
dlsso^ed by a dissolution deed dated 16-8-1984. The dissolution deed 
provided that the additional claim against the government In respect of 
the dam shall be treated as an actionable claim Jointly enforceable by the 
partners as tenants-ln-common and each of the partners shall be entitled 
to a share In the iiet amount realised In the same proportion as his share 
In the profits and losses of the partnership. The claims which were disputed 
by the government were referred to an arbitrator who made an interim 
award on 27-8-1986 for Rs. 95.08,700 and a final award on 27-1-1987 
for an additional sum of Ks. 49,44,570. The two amounts were received 
by the partners of the firm directly. In response to notice u/s 139(2) to 
the firm, it was claimed that the sum of Rs. 1,46,24.876 was a capital 
receipt and not taxable. The Assessing OHlcer held that the partners had 
received the benefit from the business carried on by the firm and. therefore, 
the amount was taxable u/s 28(lv). He was also of the view that provisions 
of sections 60 and 63 were also attracted. He further held that the handing 
over of the running business of the firm and the dissolution of the firm 
was made with an ulterior motive to escape the tax liability either in the 
hands of the firm or In the case of partners u/s 176(3A). Therefore. Invoking 
the provisions of section 176(3A), he assessed the amount In question 
in the firm's hands. The Commissioner (Appeals) affirmed the assessment 
on the ground thatsection 176(3A) was a logical extension of section 189(1) 
and reading the two provisions together, the firm was liable to be taxed. 

Tribunal's decision 

4. The Tribunal held that neither section 189 nor section 176(3A) could 
be Invoked because It was not a case of discontinuance but continuation 
of business by'a successor-Company. It further held that section 28(lv) 
could not be invoked in the facts of the case and sections 60 & 63 were 
also not applicable. The Tribunal then considered the question whether 
the dissolution of the firm could be treated as a device of avoidance of 
tax and therefore covered by the decision of the Supreme Court in McDowell's 
case and held that in essence the dissolution was a device to avoid tax 
and consequently the dissolution of the firm should be ignored for the 
purpose of assessment of income and the firm should be treated as having 
continued even after the dissolution and. therefore, the amount was taxable 
in the hands of tlie firm. 

High Court's decision 

5. On reference by both the Department and the assessee, the Gujarat 
High Court has delivered a lengthy Judgment, the main points of which 
are as under :— 

(1) Transfer of the business as a going concern excepting the retention 
of right to a pending claim, cannot be termed as a colouraI;>le device 
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to achieve the object of avoiding tax on a sum, the quantum of which 
was uncertain, and there was onfy likelihood of Its receipt In future, 
on the dispute being decided in favour of the claimants; 

(II) The reliance by the Tribunal on McDowell’s case for treating the 
dissolution as a mere device to avoid tax by treating the realisation 
of an actionable claim as the business to be carried on by the firm 
was misplaced. The Tribunal was In error In applying the principle 
enunciated in McDowell’s case to the Instant case. 

(III) TheTribunalwasnotrlghtihholdlngthatthesumofRs. 1.48.24.876 
received by partners in pursuance of Interim award and final award 
became taxable In the hands of the firm which stood dissolved- 
through the dissolution deed dated 16-8-1984: 

(iv) . The award amount of Rs. 1,48.24,876 was not taxable in the hands 

of the assessee firm under the provisions of section 176(3A) read 
with section 189(1) of the Act; 

(v) The additional compensation received by partners after dissolution 
of firm could not be termed In any sense bcneHt or perquisite so 
as to bring the same to tax under section 28(iv) In the hands of the 
firm: 

(vl) The provisions of sections 60 and 63 have no appllcaUon to the facts 
of the Instant case. Retention of property from which Income arises 
Is an essential condition for the applicability of section 60. In the 
case of dissolution of a Arm. in no circumstances, can the firm retain 
the property from which the Income had arisen. If the firm at all 
can be treated as a transferor. 

While holding that the principle enunciated In McDowell's case Is not 

applicable to the facts of the Instant case, the Gujarat High Court has 

discussed the question of true scope of applicability of the said principle. 

After discussing the facts and the ratio of decision of McDowell's case. 

the Court observed as under :— 

“The Court nowhere said that every action or Inaction on the part of 
the taxpayer which results In reduction of tax liability to which he 
may be subjected In future. Is to be viewed with suspicion and be treated 
as a device for avoidance of tax irrespective of legitimacy or genuineness 
of the act; and Inference which unfortunately. In our opinion, the 
Tribunal apparently appears to have drawn from the enunclaUon made 
in McDoweU & Co. Ltd.'s case (supra). Ratio of any decision has to 
be understood In the context It has been made. The facts and circum¬ 
stances which lead to McDoweU decision leaves us in no doubt that 
the principle enunciated In the above case has not affected the freedom 
of citizen to act In the manner according to his requirements, his wishes 
in the manner of doing any trade, activity or planning his affairs with 
drcumspecUon. within the framework of law. unless the same fall In 
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the categoiy of colourable device vdilch may properly be called a device 
or a dubious method or a subterfuge clothed with apparent dignity.' 

7. After mentioning the dlctlonaxy meaning of the expressions ‘colourable 
device’ and ‘dubious methods or subterfuge* used by their Lordships in 
McDowell's case, the Gujarat Hi^ Curt has further observed as under:— 

That Is to say. what has been deprecated as tax planning for avoidance 
of tax are those acts which have doubtful or questionable character 
as to their bonqflde and righteousness. Not all legitimate acts of a 
tax payer which In ordinary course of conducting his affairs a person 
does and are under law he Is entitled to do. can be branded of 
questionable character on the anvil of McDowell's. We are unable to 
read in the aforesaid decision that any act of an assesses which results 
in reduction of his tax liability or expectation of tax benefit in future 
amounts to colourable device, a dubious method or subterfuge to avoid 
tax and can be ignored if the acts are unambiguous and bonqfldef 
merely on the ground that treating those as deliberate would result 
in tax liability in future. 

While the planning adopted as a device to avoid tax had been dep¬ 
recated, principle cannot be read as laying down the law that a person 
is to arrange his alTalrs so as to attract maximum tax liability, and 
every act which results in tax deduction, exemption of tax or not 
attracting tax authorised by law is to be treated as device of tax 
avoidance.' 

8. After referring to the provisions of the Partnership Act and sections 
170 and 47 of the Income-tax Act. and certain Judicial pronouncements, 
the Court held that reliance by the Tribunal on the principle of McDowell's 
case was misplaced for treating the dissolution of the Arm. which took 
place sonieliiiie after transfer of the asset but before realisation of the 
remaining asset with it, by the deed of dissolution as a colourable exercise, 
device or dubious method or subterfuge, plan for evasion, or avoidance 
of tax. On the plain reading of the document in the facts and circumstances, 
it was clearly an act by the partners in the ordinary course of human 
conduct once they decided not to cany on any business in their Joint entity 
as a firm. 

9. The principles about the scope of applicability of McDowell decision, 
which emerge out of the Gujarat High Court in Banyan and Berry's case, 
may be summed up as under :— 

(a) The principle enunciated In McDowell's case applies only to these 
transactions which are of doubtful or questionable character and 
fall in the category of colourable device and which serve no 

' business purpose, apart from the avoidance of tax involved: 

(b) Eh^ery transaction of a tax payer, which results in reduction of 
tax liability, cannot be regarded as a colourable device or dubious 
method or tax avoidance; 
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(c) The principle In McDowell's case does not lay down that a person 

should arrange his affairs so as to attract maximum tax liability, 
A tax-payer, where he Is in a position to carry through a transaction 
in two alternative ways, one of which will result to tax and the 
other of which will not. Is at liberty to choose the latter. 

Concluding remarks 

10. In Banyan and Berry's case, the sum of Rs. 1,46,24,876 which was 
assessed by the Assessing Officer in the hands of the Qrm. was received 
by the partners after the dissolution of the hrm. Since the dissolution 
of a Arm is like Its demise, the said amount received after the dissolution 
of firm cannot be considered as receipt by the firm and assessed In Its 
hands. As dissolution of the firm, aAer the transfer of its business as agoing 
concern to a Umited Company, is not an unusual feature, the High Court 
has rightly held that the dissolution of the firm In the above case cannot 
be treated as a colourable device or dubious method of tax avoidance on 
the basis of the principle enunciated in McDowell's case. On the basis 
of facts of the case, the Assessing Ofllcer should have considered the 
question of the tax liability of the aforesaid amount In the hands of the 
recl]>lent, l.e. the partners of the firm under the provisions of section 
176(3A) of the Income-tax Act. 
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Finance (No. 2) Act. 1996 — Changes In Finance Bill by 
Government Amendments 

By 

TlN. Pandey 

The curtain on budget exercises has drawn q/lcr introduction of 
government amendments to the Bill and passing of the Finance 
(No. 2) Act, 1996. The author, in this artkle, has examined the new 
^ changes made through Government amendments. _ ^ 

The Finance Act as enacted is dlfrerent than Ihc Bill that was introduced 
In Parliament on 22nd July 1996. After its introduction, its provisions 
were debated and those found acceptable and those conceptualised by 
the Government itself have been Incorporated in the Bill which has now 
emerged as the Finance (No.2) Act. 1996. An unusual feature, not 
attempted in the past few years, of this years budget has been that new 
provisions, which were not there In the Finance Bill as originally presented 
to Parliament have also been incorporated in the Finance Bill. 

While moving the Bill in the Parliament on 11-9-1996 to give effect to the 
proposals contained In the Bill, the F.M. has announced a number of 
changes. These could be grouped under two broad heads viz.. (1) changes 
concerning clauses in the Bill: and (2) New provisions not covered by the 
Bill. 

(1) Changes concerning clauses in the Bill : 

(a) Depreciation 

Clause 11 of the Bill proposing amendment to section 32 of the Act limited 
the cany forward of unabsorbed depreciation to eight years. Apprehensions 
were raised whether the eight year's time limit would apply to the past 
carried forward depreciation as on 1-4-1997 also. It has now been clarified 
that the amendment would apply prospectively Inas much as the cumu¬ 
lative unabsorbed depreciation brought forward as on 1st April, 1997 can 
sUll be set off against taxable business profits or income under any other 
head for assessment year 1997-98 and seven subsequent assessment 
years. Therefore, the proposed change will have efiect only after eightyears 
and there is no cause for immediate concern about Its likely impact on 
Industry. 

The following further changes have been made concerning 
depreciation : 

(1) The time limit of eight years shall not apply to sick companies 
during the period the company is treated as a sick company' under 
Sick Industrial Companies (Special l>rovlslon8) Act 1985. > 
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(11) A drafting amendment has been made In clause 11 to clarify that 
the depreciation for the year can be set off not only against profits 
and gains of any business carried on by the assessee but also 
against Income under any other head as Is the case with the set 
•off business losses. 

(b) Definition of the phrase 'Long Term Finance* enlarged Clause 14 
of the Bill, Inter alia, seeks to amend section 36 of the Income- 
tax Act with a view to defining the term ‘Long-term finance* to 
mean any loan or advance where the terms under which moneys 
are loaned or advanced provide for repayment along with interest 
thereof during a period of not less than seven years. This period 
of 7 years has now been reduced to 5 years. 

(c) Changes relating to lease back transactions 

By clause 16. a new Explanation was proposed to be Introduced 
In section 43 fo the IT Act to deal with sale and lease back 
transactions which were widely misused by leasing companies 
resulting in substantial loss of revenue. Apprehending that even 
this amendment may be circumvented, through successive sale 
of assets. It has now been decided to amend the Explanation to 
provide that In the case of successive sales of the asset also, the 
written down value in the books of the original seller will be taken 
as the cost of t))e lessor. 

(d) Amendment of clause'17 

This clause seeks to modify the provisions of section 43B. This 
has been considered necessary to remove the doubt that In cases 
where bank interest has been earlier claimed and allowed on due 
basis, such Interest will not be allowed for the second time on the 
cash basts. It also been clarified that only interest on term loans 
of the banks will be covered by the change made. 

(e) Clause 19 — New SecUon 54EA 

Clause 19 of the BUI proposed to insert a new section 54E1A in 
the Income-tax Act for exemption to the capital gains arising from 
the transfer of long-term capital assets If the net consideration 
Is invested in any. bunds or debentures specified in this behalf by 
notification in the oUlcial Ga7.etLe. Units of the mutual funds would 
be Included in the list of specified assets for.,the purposes of section 
54BA. 

(0 Amendment to section 88 

Section 88 of the Income-tax Act was sought to be amended 1^ 
clause 32 of the Bill, and the celling of Rs. 60,000 was raised or 
Rs. 70,000 for cases where Investment Is made in equity shares, 
or debentures forming part of any eligible issue of capital by a 
public company. The eligible issue of capital was to mean an Issue 
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by a public company where the Issue Is wholly and exclusively 
for the purposes of developing, maintaining and operating an 
Infrastructure facility or for generating, or for generating and 
distributing, power. It has now been decided that Investment In 
units of mutual funds dedicated to the infrastructure or power 
sector would also qualify for tax rebate u/s 88. 

(g) Change concerning Minimum Alternative Tax (MAT) 

The following profits have been taken out from the purview of 
section 115JA dealing with MAT : (1) profits of industrial under¬ 
takings located In Industrially backward dlstrlcts/states for such 
period for which these units are entitled to claim 100 per cent 
deduction under section 801A read with the Rights Schedule of 
the Income-tax Act. 

(11) Profits of sick Industrial companies from the purview of MAT during 
the period the company is treated as a sick company under the 
Sick Industrial Companies (Special provisions) Act. 1985. 

(h) Rate of lax on capital gptns in cases of firms 

Clause 35 of the Bill sought to reduce the rate of capital gains 
lax for domestic companies from 30 per cent to tlO per «*nt. After 
this change, all companies. Individuals and HUFs will be taxed 
at the rate of 20 per cent on their long-term capital gains. 
However, the partnership firms and associations of persons will still be 
taxed at 30 per cent. In order to bring uniformity, the tax rate In cases 
of partnership firms has also been brought down to 20% to be at par with 
Individuals. HUFs, Companies. 

(2) Changes not covered by the Finance BUI 

The following new provisions which were not there in the Finance Bill have 
. been Inducted In the IT Act by tlie Finance Act. 1996. 

(I) Limit for payment by Cheques/drafls as per Ihe requirement of 
section 40A has been raised to Ks. 20000 from the present limit 
of Rs. 10,000. 

(II) Limit of exemption u/s SOL has been raised from Rs. 13000 to 
Rs. 15000 out of which Rs. 3.000 will be allowed only in respect 

of 

(III) Commercial properties held as stock-in-trade would not be liable 
to wealth-tax. 

Conclusion 

All the changes are tax-payer friendly and would be greatly welcome. 
However, the breaking away from the tradition that after the Finance Bill 
has been Introduced, no new changes, not covered by the bill were be 
made does not seem to be a healthy trend as this gives scope for lobbying 
to get some provisions Inserted In the tax laws at the last moment without 
debate and close examination. 
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The nature of receipts In the hands of an agent 

By 

K.C. Srtuastava 



Sometimes a question arises about the nature of receipts In the 
hands of a del credere agent. Doubts are raised whether the receipts 
are In the course of agent’s own business or the same Is on behalf 
of others held In trust for such other persons. This Issue has been 
considered by the Supreme Court recently and the learned author 
analyses the Judgment In this article. The readers will find this of 
some Interest. 

The author Is aformer Vlce-Prestdent of Income-tax Appellate Tribunal 
and Is a practising aduocate. 


Recenlly the Supreme Court has pronounced an Important and signiHcant 
Judgment about the nature of receipts in (he hands of a del credere agent. 
The issue in consideration was whether the amount had been received 
by the agent for Imself or on behalf of the principals. Such questions often 
arise as it is claimed that the amount received by an agent is only a trust 
money In his hands. In coming toa correct conclusion even the High Court’s 
view has not upheld by the Supreme Court and, therefore, it requires some 
close study. 

The decision of the Supreme Court referred to above is the case of 
Commissioner oj'Income-tax us. Karam Chand Thapar (1996) 134 Taxation 
235 (SC). In this case, (he assessee carried on business as del credere 
agent of the collleiy companies and also as agent of the purchasers of 
coal (consignees). The collieries supplied the coal directly to the assignees 
who had to pay the railway freight. The railway charged for the full wagon¬ 
load even if the wagons were not ililed to Its full capacity. The assessee 
on his own used to prefer claim with the collieries for the excess freight 
on account of underloading by collieries which was known as ‘under¬ 
charges' and realised the same even without any claim being made by 
the purchasers. The payments were made to the purchasers from these 
receipts if and when claims were preferred by them. After meeting these 
claims, there was always a slxeable balance left, which was transferred 
to the profit and loss account of the assessee under the head ‘Miscellaneous 
receipts'. The surplus amount was assessed as the assessee's income year 
after year. For the assessment years in question the assessee for the first 
time claimed that these unclaimed balances transferred to its accounts 
could not be treated as its income a& these amounts of surplus receipts 
on account of undercharges were not Its inimme at all and did not have 
the characteristic of Income at the time of receipt. The claim of the assessee 
was rejected by the ITO and that was confirmed by the AAC. The Tribunal 
held that the receipts were not its trading receipts and allowed the claim 
of the assessee. 


On an analysis of the traimctions in question and of the process by which 
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the amounts accumulated In the hands of the assessee by way of 'under¬ 
charges*. the Tribunal concluded as follows : 

The summarise the essential facts : 

(0 The assessee Is the del credere agent of the collieries and Is also 
the agent of the consumers. 

(11) The assessee collects from the consignees of the coal only the sale 
price. The freight Is paid neither to the collieries nor lu the assessee; 

It Is paid direct to the railways by the consignee. 

(ill) The assessee collects the under-loading charges from the colliery, 
independent and irrespective of any demand from the consignee. 

(hr) There are cses where the consignees demand the under-charges 
and the assessee passes on the amounl.s received by it but there arc 
cases where it does not leave theasse.ssee with a .surplus In the under¬ 
charges account. 

(v) The assessee's practice of colledIng under-charges Is not only from 
collieries managed by KaramchandTliapar & Bros, but extends to ot her 
collieries as well. 

(vl) The collieries have to pay these under-loading charges only out 
of the price of coal supplied by them as there is no way of Ihclr making 
any recoveries from the railways.* 

The Tribunal held as follows 

“We have already explained that the assessee Is only an agent: It Is 
not dealing In coal. It Is responsible for the payment of the price for 
the coal. The freight Is paid by the consignees to the railways and 
If any one has a cause of acUon (o recover 11 from the collieries. It 
Is only the consignees. When the assc.sscc makes a demand against 
the coJlleiy, It can only be as an agent of the consignees. They have 
no locus slandl to make a claim on Ihclr own behall. No doubt. In 
a sense, these moneys came Into the asscs.sce’s hands because It carries 
on business as commission agents, but as pointed out by Cold 
Thomas J. In the Prices Tailors' case (1903) 1 All EK 231 (Ch D) they 
had no benenclal interest lu them at all and they were not receipts 
of their trade at all." 

The Tribunal held that amount received by the assessee by way of‘under¬ 
charges* did not consul ule trading receipts and surplus thereof remaining 
unpaid was not assessable to income-tax. 

When the matter came before the Calcutta High Court on a rclercncc by 
the Commissioner of Income-tax, the High Court decided the matter tn 
favour of the assessee by holding as follows : 

•It appears to us that, on the facts found, the qm sUon referred has 
to be answered In favour of the asse.s»cc. Tlie aiiioiiiils collected by 
way of under charges have been found to have been received by the 
assessee as an agent and. therefore. In a nduclary rapacity vIs-a-vIs 
the consignees. It appears to us that the lads of this caseare substanllally 
similar to the facts In the 'Taftcrsall rase (1938) 22 TC 51: (1939) 
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the tacts narrated above:- 

~To our mind, the case is very simple one. The assessee, in course 
of his business, collected every year substantial amounts on account 
of under-char|{es. The sums so TOllecled were the property of the 
assessee subject to certain contingencies. It did not cease to be a 
trading receipt because, in the words ofUngoed-Thomas.J.. they might 
or might not have to be debited again. The assessee's account all along 
showed a steady surplus in this account. The claims made by the 
consignees were always leas than the amounts received by the assessee 
from the collieries. As and when the consignees made their claims, 
they were paid. These payments will have to be treated as trading 
expenses. We do not see the case as a case of transaction on capital 
account. On the contrary, this is a simple case where trading receipts 
were more than expenditure. The balance will have to be brought to 
lax as profits of business. As pointed out by Atkinson. J. in the case 
of Jays (he Jewellers Ltd. (supra) a commonsensc view will have to 
be taken in such case. 

*Thc surplus amount in this case was generated in course of carrying 
on business by the assessee. The assessee had not been entrusted 
with the amount in question by anybody. He claimed and obtained 
money from the colliery companies in the usual course of business. 
This money he obtained not because the consignees had demanded 
it. Irrespective of any demand by the consignees, he got this money 
from the colliery companies. If no demand came from from any off 
the consignees, he would have kept the entire amount himself. As a 
matter of fact, it has been found that only some of the consignees 
demanded payment and were paid by the assessees. This was the 
manner in which the assessee conducted his business and the surplus 
arose in regular course of business year after year. 

The conduct of the assessee also goes to show that the assessee himself 
did not treat the amount as trust money. The amount was not shown 
as a liability nor was it kept in a suspense account. It was taken as 
miscellaneous receipt to the profit and loss account. He mingled the 
money with his other proOts of business and treated the money as 
his own. There is nothing in the facts of the case to suggest that the 
money received by the assessee from tlie colliery companies actually 
belonged to the consignees and were not the assessee's own money." 
Thus the Supreme Court proceeded to hold that the question should have 
been answered in favour of the revenue and against the assessee. The 
Supreme Court considered all the decisions cited before their Lordships 
and also referred to in the judgment of the High Court. 

It has to be noted that the emphasis was laid on the fact that the surplus 
had come into existence as a> result of the business activity of the assessee. 
Nobody had entrusted the assessee with this amount. The money In 
question had been received not because the consignees had demanded 
it and the money had been received from the colliery companies and 
whenever any consignee demanded the payment, they were paid but in' 
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many cases no such amount had been demanded and It remained as a 
business Income in the hands of the assessee. The thing to be noted was 
that the assessee htmself had never treated the amount as trust money 
and It, throughout, had been treated as assessec's own money used fully 
In his business. This Indicates the lines on which a receipt should be 
analysed before coming to the conclusion whether it was a trading receipt 
and whether it had resulted In a trading profit. The principles set out 
by the Supreme Court are good guidelines for drawing conclusions from 
the facts of such cases. The receipts were trading receipts In the same 
way as the payments to the consignees were trading payments. All such 
receipts and payments should be taken into consideration In ascertaining 
the business profit In the hands of the agent. The Supreme Court had 
strongly relied on the following observations of Atkinson, J. : 

“Then comes the more difficult question ; Can a surplus be treated 
as a trade receipt of the year In which. It not having been claimed 
by the pledger, the pawnbroker becomes entitled lu retain It as his 
own?“ 

On the strength of MoreUj's case (supra) It was argued by the assessee 
company that either the recetpts were trade recetpts or they were not 
at the time of the receipt. If they were not.trade receipts at the lime 
of the receipt nothing that happen afterwards could make them trade 
receipts. The question was answered in the following manner : 

The true accountancy view would. I think, demand that these sums 
should be treated as paid Into a suspense account, and should so 
appear In the balance sheet. The surpluses should not be brought into 
the annual trading account as a receipt at the lime they are received. 
Only time will show what their ultimate fate and character will be. 
After three years that fate Is such, as to one class of surplus, that 
insofar as the suspense account has n«>l been reduced by payments 
to clients, that part of it which Is reinulning becomes by operation 
of law a receipt of the company, and ought to be transferred from the 
suspense account and appear In the profit and loss account for that 
year as a receipt and profit. That Is what it In fad Is. In that year 
Jays become the richer by the amount which automatically becomes 
theirs, and that asset arises out of an ordinary trade traitsacllon. It 
seems to me to be the comnionsen.se way of dealing with these matters." 
Distinguishing Morcly's case (supra) on facts. It was observed that - 
“But here the position Is quite different. Here, at the end of three years, 
the money in question, the three-years’ old surplus, did attain a totally 
different quality; a dllTerenl quality was Imprinted on surpluses three 
years’ old. I think there was then a definite trade receipt. At the end 
of three years a new asset came Into existence, an asset which had 
arisen out of a trade transaction, and it seems to me that what the 
Master of the Rolls was dealing with In that case was a situation quite 
different from that which exists here.* 
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Section 45(3) and Its background 

By 

M.S. Prasad 

Introduction 


1. Sub-secUon (3) of sec. 45 was inserted by the Finance Act. 1987 w.e.f. 
1 -4-1988. No decision of a High Court has been reported so far on this 
provision. This article attempts to analyse sec. 45(3), particularly Its 
background. 

See. 48(3) and reasons for Its Introduction 

2. The sub-section lays down that proHls and gains (by way of capital 
gains) arising from the transfer of a capital asset by a person to a firm, 
association of persons or body of Individuals In which he is already a 
partner or is becoming a partner either as a capital contribution or 
otherwise, will be chargeable to tax in the previous year in which the 
transfer takes place; for purposes of sec. 48, the amount recorded In the 
books of account of the Arm, association of persons or body of individuals 
as the value of the capital asset is to be deemed as the full value of the 
consideration received or accruing as a result of the transfer of the capital 
asset. 

Para 24.1 of Board's Circular No. 477 dated 1-1-1987 says that the sub¬ 
section was Inserted to get over the decision of the Supreme Court in Sunil 
Slddharlhbhal vs. C/T (1985) Taxation 79 (3) — 187 (SC); 156 ITR 509 
(SC), as Arms were being used as a vehicle for the avoidance of capital 
gains tax. 

Sunil Siddharthbhal's case 


3. In this case when a partner In a Arm made over to the Arm certain 
shares In a company held by him as his contribution towards capital, the 
Supreme Court held that there was a transfer of the shares, but that he 
received no consideration therefor within the meaning of sec. 48. nor did 
any proAt or gain accrue to him for the purpose of sec. 45 for the following 
reasons ; 

- Such a contribution towards his capital In the Arm results In a transfer 
of a capital asset under sec. 45. because an exclusive interest of the partner 
In the personal asset is reduced on its entry Into the Arm Into a shared 
tnterest. As the exclusive Interest Is larger than a shared Interest, to the 
extent of the reduction of the exclusive interest to a shared Interest, there 
Is a transfer of interest. 

-The consideration for U\e transfer of the personal asset is the right which 
arises or accrues to the partner during the subsistence of the partnership 
to get his share of proAts, and alter dissolution of the partnership or with 
his retirement from the partnership to get the value of his share of the 
Interest In the net partnership assets on the date of dissolution or retirement. 
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- The credit entry made in the partner's capital account in the books of 
the firm does not represent the true value of the consideration. It Is only 
a notional value, intended to be taken Into account at the time of deter* 
mining the value of the partner's share In the net partnership assets on 
the date of dissolution or retirement; this ahree will depend upon the 
liabilities and charges existing on the said date which require to be 
deducted. Therefore the monetary value of the partners' share on the said 
date cannot be predicated; the credit entry made In the partners' capital 
account does not represent a debt due by the firm: it is only made for 
the purpose of an inter se adjustment of the rights of the partners when 
the partnership is dissolved or the partner retires. 

- It is therefore impossible to determine the consideration for the transfer 
because neither the date of dissolution or retlrcmenl can be envisaged 
nor can liabilities and charges which are yet to arise in future be quantifiable. 

- Such in determinate consideration is not contemplated under sec. 48 
and as that section is basic to the determination of the charge under sec. 
45, such a case falls outside its scope applying the ratio in C/T vs. B.C. 
Srinivasa Selty (1981) Taxation 60(3) 124; 128 ITN 294 (SC). 

Some comments on sec. 45(3). 

4. Transfer of assets excepted under sec. 2(14) like an agricultural land 
outside urban or urban conglomeration areas, stock in trade, raw materials, 
consumable stores, of a business and personal effects is not covered by 
this sub-section. 

The transfer of the asset may be at the Inception of the partnership or 
midstream as a capital contribution under the terms of the partnership 
agreement; It can also be unrelated to the capital agreed to be contributed 
under the partnership agreement. 

Transfer by a partner In favour of the partnership of even immovable 
property does not require compulsory registration under the Registration 
Act. lAddankl Narayanappa vs. Bhaskara Krisimappa AIR 1966 SC 1300) 

No written or formal document Is necessary for an Individual to contribute 
immovable property as his share capital. (R.M. Ramanathan Chettiar vs. 
CED (1975) 99 ITR 410 (Mad); Addl. CFT vs. Vasanaik (1979) 116 

ITR 110 (Kar.) It is submitted that the contrary view taken in T.M.B. Mohd. 
AbdulKhadarvs. C/T(I987) 166 lTRg6(Mad.)doesnotappearto be correct. 

Views on the Judgment 

Consideration for a partnership agreement 

5.1 The essential conditions for a partnership are (I) there should l>e an 
agr(ktnent to shore profits and losses of the business of the firm and (il) 
the business should be carried on by all the partners or any one of them 
acting for all. "Any contribution in the shape of capital or labour, or any 
act which may result in liability to third parties Is a sulfidcnt consideration 
to support a partnership agreement* (Llndley. The Law ofPartnei^hlp, 12th 
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Edn). It Is not necessaiy for every partner to contribute capital, as a person 
who becomes a partner may contribute capital, or skill or both, and that 
he does so is sufficient consideration to support an agreement of part¬ 
nership. {Vyayalakshmt Talkies us. CIT63 ITR 513 (Mys.). If in a Arm one 
partner rantributes skill and another capital, there is good consideration 
for the agreement on both sides and it is Impossible for a court to measure 
the quantum of value: this the parties alone can decide for themselves. 
(Dale vs. Hamilton, 3 Ha 393 quoted in Llndley, ibid). If partners decide 
to contribute additional capital mid-stream, these contributions though 
they may be foi the purpose of business, cannot obviously form the 
consideration for the earlier agreement, unless a revised agreement is 
entered into them. In general when partners conlrlbute both capital, skill 
and labour, whether the capital corresponds to the proAl sharing ratios 
or not, the relative weights of capital, skill and labour in the consideration 
will be indeterminate. "Whether partners have contributed money equally 
or unequally, whether they are or not on a parity as regards skill etc., 
whether they have or have not laboured equally for the beneflt of the Arm. 
their shares shall be considered as equal, unless some agreerhent to the 
contrary can be shown" (Mansha Ham us. TcJ Blum. AIK PunJ 5 quoting 
from Lindley, Ibid 11th Edn.). Thus the contribution of capital, skill or 
labour may or may not have any relationship with the proAt sharing rations 
capital may or may not be the consideration for the agreement, and even 
If it is, it may be an indeterminate part of the consideration. The existence 
or adequacy of the consideration given by a partner on admission to a 
partnership may be relevant in determining whether the whole or any part 
of the share in the partnership assets is to be treated as gift inter vivos. 
lAtt. Genl. vs. RaUi. (1936) 15 ATC 523: Alt. Cenl. vs. Boden (1912) 1 K.B. 
539 quoted in Lindley, Ibid 12lh Edn.) 

Capital of a partner 

5.2 "By capital la meant the aggregate of the sums contributed by the 
members for the purpose of commencing or carrying on the partnership 
business. The capital of a partnership Is not the same as its property: 
the capital is the sum Axed by the agreement of the partners while the 
actual assets vary from day to day. 

The capital of each partner is not necessarily the amount due to him from 
the Arm: for not only he may owe the Arm money, but the Arm may owe 
him money in addition to his capital e.g., for money advanced by him to 
the Arm by way of loan, and not intended to be wholly risked in the business. 
The distinction between the two is material e.g., with reference to interest, 
with reference to the clauses in the partnership articles Axing the amount 
of capital to be advanced' and risked, and prohibiting the withdrawal of 
capital and above all. with reference to priority of payment in the even 
of dissolution, and a deAciency of assets' (Lindley. Ibid 357). Again at p. 
440 "The capital should be expressed to be so much money: and if one 
of the partners is to contribute land or goods Instead of such money, such 
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land or goods should have a value put on them and their value should 
be considered as his capital contribution. If this be not done, the articles 
and accounts and the proporUons in which profits and losses are to be 
shared will be less perspicuous and free from doubt then will otherwise 
be the case*. Thus the credit In the partner's account Is not a debt due 
by the firm in the above sense. 

In general the difference between the credit balance In a partner's account 
In a firm and the Interest of.a partner in the firm. If he retires or the 
partnership Is dissolved, either actual or deemed, arises substantially from 
(1) the difference in the market value of assets like slock In trade, fixed 
assets. Investments etc., (II) valuation of goodwill and (ill) adjustments 
for any unreallsable debts or disputed or unenforceable liabilities to the 
extent that they are bad or unacceptable. 

Consideration for the contribution of capital by a partner 

5.3 One can visualise three contingencies : 

(a) Capital Is contributed at the inception of the business as agreed to 
between the partners, whether tn pro|xjrtlon to the prolll sharing ratios 
or not: 

(b) Capital Is contributed mid-stream again as agreed to between the 
partners consequent to a revised agreement, whether the profit sharing 
ratios are changed or not. and whether the contribution Is In proportion 
to their profit sharing ratios ortgtnal/revised or not; 

(c) Capital Is contributed by one or more partners which is accepted by 
the other partners and is for the purposes of business, without being a 
requirement of the prevailing partnership deed. 

These contributions can be by way of cash or any asset. Contributions 
at (a) & (b) would be considered as consideration lor the respective 
agreements, even though the Individual conlrlbullons of skill and labour 
may be variable and indeterminate. The con.sldcrallon for the contribution 
at (c) is not clear. When an assel Is <-ontrlbuted as capital Instead of cash, 
the money value put on It by the partners will be operative In the final 
settlement ofaccounls Inter se according to Llndley (Para 5.2). The Supreme 
Court has held likewise. 

Partner's Interest In the property cf the firm 

5.4 The Supreme Court observed In Addankl Naraijanappa vs. Bhaskar 
Krishnappa (supra) “Whatever may be the character of the property which 
is brought in by the partners when the partnership Is formed, or which 
may be acquired in the course of business. It becomes the property of 
the firm and what a partner Is entitled to Is his share of profits. If any, 
accruing to the partnership from the realisation of this properly, and upon 
dlssoIuaUon of the partnership, to a share In the money representing the 
value of the properly’. It has been staled In LMley. ibid, p.375 ‘What 
Is meant by the share of a partner Is his proportion of the psfrlneshlp 
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assets after they have been realised and converted into money and all 
the partnership debts and liabilities have been paid and discharged.* 

Evaluation of a partner's interest 

5.5 It has been observed In Sunil SiddharthbhaCs case (supra) *The 
evaluation of a partner's interest takes place onty when there Is a dis¬ 
solution of the Arm or upon his retirement from it. It has been sometimes 
said, and we think, erroneously, that the right of a person to a share In 
the assets of the partnership arises upon dissolution of the Arm or upon 
the partner retiring from the Arm. We tliink it Is necessary to state that 
what Is envisaged here Is merely the right to realise the Interest and receive 
the value. What is realised la the interest which the partner enjoys during 
the subsistence of the partnership Arm by virtue of his status as a partner 
In accordance with the partnership agreement*. Thus the interest of a 
partner in the net assets of the Arm subsists during the existence of the 
partnership and does not arise on dissolution, but is only evaluated then. 
Can it be said that though the partner's Interest subsists during the 
currency of (he Arm. it cannot be determined on any day other than the 
dale of dissolution of the Arm or his retirement from the Arm? Sec. 29 
of the Indian Partnership Act permits the transfer of a partner's interest 
in a Arm. either absolutely or by mortgage, or the creation by him of a 
charge on such Interest. If the Arm is dissolved, or If the transferring 
partner ceases to be a partner, the transferee is entitled to receive the 
share of the assets of the Arm to which the transferring partner is entitled. 
The share of a partner In a Arm has been held to be saleable property. 
(Jagat Chunder Roy vs. Ishwar Chunder Roy, (1893) 20 Cal 1633. If the 
partner's interest in a subsisting partnership cannot be evaluated, it Is 
difAcult to conceive of its transfer. 

If the determination of a partner's interest in a firm is impossible on any 
day other than the date of dissolution of the Arm or his retirement, it 
could not have formed the subject matter of a charge of wealth tax on 
the valuation date under see. 4(l)(b) of the Wealth-tax Act, a sister Act, 
read with Rule 2 & Sch. III. 

The Supreme Court held that a partner has a marketable Interest in all 
the assets of the Arm even during the subsistence of the partnership, 
though during its subsistence he cannot claim a speciAc share in any 
particular asset, and this interest is property within the meaning of sec. 
2 (15) of the Elstate Duty Act, 1953. (C.E.D. vs, Mrudula Nareshchandra 
(1986) 160 ITK 343 (SC) 

Summing up 

5.6 Capital contributed in the situations at (a) & (b) (Para 5.2) constitutes 
consideration for the related partnership agreement; if in these situations 
an asset is contributed as capital, the money value put on It In the Arm's 
accounts would be operative in the settlement of accounts amongst the 
partners inter se, but it would not have been binding on the Department. 
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Sec. 46(3) now deems the value recorded Iq the partnership accounts of 
a capital asset transferred by a partner to a firm, either as capital or 
otherwise, at the inception of the firm or during its subsistence, as the 
lull value of the consideration received for the transfer under sec. 48. 

The Supreme Court observed that a partner's interest in the partnership 
subsists during the existence of the firm; the partner's Interest can be 
transferred, mortgaged and a charge created thereon: it was the subject 
matter of levy of Estate Duty and is subject to levy cf wealth tax: its 
evaluation may be difllcult, but is not impossible; it may be true .that as 
of now there is no legislative mandate for its evaluation under the IT Act; 
the items which would make up, in substance, the difference between the 
partner's interest and the balance to his credit in the Ann have been 
mentioned in para 5.2. If such an evaluation is considered necessary, it 
would require statutory prescription, if necessary by deeming the retire¬ 
ment of the partner or the dissolution of the Arm. 
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Streamlining the T.O.8. proYteione : Recent amendmente In the 
Income-tax Rules. 1962 lack direction and policy 

By 

K.K. Jhanwar 



In India lax laws have been used as tool ojJlscal administration. 
Every year budget proposals are anxiously awaited to know the 
change (n the lax laws so as to know Its direct or indirect impact 
on Economy of th ecountry. Frequent amendments in our tax laws 
have rendered them complicated, difficult to administer, ambiguous, 
leading to llllgallons and disputes thereby blocking precious govt, 
revenue. 

Every finance minister makes rhetoric promise of streamlining, slm- 
plffying and rationalising the the whole gamut of lax laws but nothing 
serious has been done in this regard so far. Occasionally there have 
been adhoc attempts to simplify and rationalise the provisions of 
tax law. Recently the CBDT vide its notification No. 10137 (F.No. 
142/6/96-TP(Ii Dated 2-7-1996 have effected various amendments 
in provisons pertaining to tax deducted at source in the Income-tax 
Rules, 1962. The enclosed article critically analyses the implicailons 
of the amendments made In thelncome-tax Rules, 1962 and concludes 
that measures taken for simplification and rationalisation of the 
provisons are half hearted ar\d lacks sense of direction and policy. 


In the post llberalisallon era, there has been more emphasis on deregu¬ 
lation. rationalisation and simplification of the provisions oldirect tax laws. 
Under direct tax. provisions pertaining to T.D.S. under Chapter XVII of 
the Income-tax Act, 1961 need recasting and rationalisation. Correspond- 
lngamendments in the Income-tax Rules, 1962 arc also required to achieve 
the twin purpose of simplification and rationalisation. But despite loud 
proclamations made by then Finance Minister Shii Manmohan Singh and 
CBDT nothing concrete has been done so far. The present Finance Minister 
has also rhetorically said so. Though occasionally some steps have been 
taken to simplify and rationalise the provisions under direct tax law but 
these have been half-hearted measures lacking sense of direction and 
policy. Recently the Central Board of Direct Tax vide its notification No. 
10137 [File No. 142/6/ 196/TI>L11 dated 2nd July. 1996 has made several 
amendments in the Income-tax Rules. 1962 towards achieving slmpIlQ- 
cation and rationalisation of the provisions. Whether these steps have 
resulted in rationalisation ond simplification of the provisions pertaining 
to tax deducted at source need to be examined. The Implications of changes 
made In the Income-tax Rules, 1962 are critically analysed below : 


Rule 27 which xlipulates about prescribed arrangements for decixuatlon 
and payment of dividends within India has been amended by deleting the 
reference of sections BOB, 195 & 286 which are now not relevant being 
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rendered redundant or deleted. Further Rule 28A which enjoins upon the 
Company to furnish statement by shareholderB claiming receipt of dlvl> 
dends without deduction of tax under the first proviso to section 184 In 
Form No. 14B, has been deleted. The provisions regarding.fumlshlng-of 
statement under first proviso to section 194 of the Income-tax Act, 1961 
were deleted long badt consequently this rule has become redundant. 

Rule 30 of the Income-tax Rules. 1962 has been amended to provide that 
the provisions for payment of tax deducted at source within two months 
of the expiration of the month In vidil^ the date of credit being the date 
upto adiich the accounts are made falls, which was available only to a 
persmi carrying on a business or professional! now be available' to all 
category of persons. Thus even if an individual not carrying on a business 
or profession credited any sum as on 31st March of the year In Csvour 
of payee, he will be allowed to deposit the tax within two months of the 
eiqilratlon of the month in which the date upto which the account of such 
person is made falls. Thus provisions of nlle 30 have been rationalised 
and Intention of the legislature Is to extend benefit of enlarged time for 
deposition of tax to all persons whether carrying on a business or profession 
or not. 

Sub-rule (3) of rule 31 has also been amended to provide that TDS 
Certiflcates under various Sections viz. 193, 194, 19^ 104B 194BB. 
194C, 194D, 194E, 194EE, 194F. 194G. 104H, 194-1, 195, 196A. 196B, 
196C and 196D can be issued with one moth horn the end of the month 
during which the credit has been ^ven or the sums have been paid or 
as the case may be a cheque or warrant for payment of any dividend has 
been Issued to a shareholder. Before this amendment a period of one month 
and 14 days from the date of credit m* payment'of the sum or as the case 
may be. from the date of issue of a cheque or warrant for payment of any 
dividend to shareholder was given for issue of the. TDS certificate which 
was not logical and understandable, that Is why the provisiens of sub- 
rule 3 of Rule 31 have been rationalised. Further the first provlao under 
sub-role (3) of Rule 31 has been amended to provide titu lar getting the 
benefit of extended time of two months for depoaltion of Us. the penwn 
crediting or paying the amount need not be a person carrying on a business 
or profession l.e. this benefit has been extended to all category of persons. 
Another change made in sub-role 3 of Rule 31 is by insertion of 4th proviso 
after 3rd proviso which reads as under : 

“Provided also that where more than one certificate is required to be 
furnished to a payee fqr deductions of income lax made during a 
financial year, the person deducting the tax. on request from such 
payee, issue within one month from the close of such finanelal year, 
a consolidated certificate In Form No. 16A for tax deducted Autng^^ 
whole of such financial year.* 

Though jwovlslona contained If* the new proviso are welcmnebeliigdirectod 
towards simplification oikI ratlonallsatloa of provisions pertaining to iaaue 
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of TD'S oertlQcate by the Companlee. yet the simplification and ration¬ 
alisation measures taken are half-hearted. Before present amendment the 
TOS certificates under various sections had to be Issued within one month 
and fourteen days from the date of credit or payment of the sum. or as 
the case may be from the date of issue of a cheque or warrant for payment 
of any dividend to a shareholder but now option has been given to the 
payee that instead of his getting separate TD5 certificate for each payment/ 
credit he could get the consolidated TDS certificate covering credits and 
payments made during whole of the financial year. However no benefit 
will accrue to the Companies from this proviso because amended sub^ 
rule (3) of Rule 31 continues to provide that the TDS certificate should 
be Issued within one month from the end of the month during which credit 
or payment has been made. Thus only when an opUon is exercised by 
payee well In advance the Company could take the benefit of this provision. 
Such option should be exercised by the payees In the beginning of the ^ 
financial year Itself because the companies are required to moke statutory 
compliance of Rule 31(3) pertaining to Issue ofT.D.S. CerUficates within 
the stipulated period. In absence of exercise of the option by the payee, 
the Company can not on its own discontinue the issue of TOS certificate 
on each payment/credit basis. Thus no useful purpose will be served by 
this so called rationalisation and simplification of the provisions pertaining 
to issue of TDS certificates. Further only few payees are likely to exercise 
this option as every payee Is highly concerned about early receipt of-TDS 
certificate which represents his refund amount or adjustment against tax 
liability If any. Hence It is suggested that to make amendment more 
meaningful the Issue of consolidated TDS cerUficate on yearly basis should 
be made mandatpty so that there is no uncertainty and the Company is 
not required to prepare TOS certificate for fax deducted at source for each 
credit/payment The option should be left for the Company and not on 
the payee to issue the consolidated TDS certificate on yearly basis. To 
achieve this objective the following proviso could be Inserted in lieu of 
new fourth proviso in subtle (3) of Rule 31: ‘Provided that the Company 
can issue consolidated TDS certificate within one month from the close 
of financial year In form No.' 16A for tax deducted during'the whole of 
such financial year.* 

If this la mandatorily done It willVemove hurdles In keeping the accounts 
of numerous TDS certificates and work load of Company as well as tax 
department will considerably be reduced. Further for computing the total 
amount under T.D.S..cerUficate for a pcu^cular person In a year, the eai^ 
reference can be made from the consolidated TDS certificates. When TDS 
derUficates are issu^ on each pajhnent/credit basis there Is danger of 
fake TDS cerUficate being Issued and thereby curtailing the revenue 
mobilisation by tax department. 

AltemaUvely If In any case the opUon is to be given to the payee then 
option should be eacehc^sed by the payee well In advance l.e. in the beginning 
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of the financial year so that the company could be certain as to whether 
It Is to Issue the TDS certificate on Individual payment/credit basis or 
a consolidated TDS certificate is to be Issued. In that case new proviso 
4 Introduced, under sub-rule 3 of the rule 31 should be amended to read 
as under 

'Provided also that where more than one certificate Is required to be 
furnished to a payee for deductions of Income tax made during a 
financial year, the person deducting the tax may Issue a consolidated 
TDS certificate within one month from the close of such financial year 
In form No. 16A for tax deducted during the whole of such financial 
year. If the option Is exercised by the payee In advance l.e. within one 
month from the beginning of the financial year*. 

Another Important amendment made in Income- tax Rules, 1962 Is deletion 
of rule 32 which stipulates about filing of monthly statement and monthly 
certificate of deduction of tax from the salaries. This Is a welcome step 
because form No. 21 and 23 though statutorily required to be filed, were 
rarely filed by the Companies as no purpose was served In filing from Noi 
21 & 23 because In any case Informations as shown In form No. 21 & 
23 were also provided In Annual Return of salaries under Form No. 24 
and there was dupllcacy of details. This measure Is directed towards 
reducing the work load of the Companies as well as Tax Department. 

Besides above changes. Rule 33 has also been amended which before 
amendment provided for filing of return of deduction of tax from the 
contrlbuUon paid by the Trustees of an approved SuperannuaUon Fund 
forthwith, l.e. no time frame was ghen. Certainly there was a lacuna in 
existing provisions because no fixed time frame for filing the return was 
prescribed and Ihc return was required to be filed forthwith. The amended 
rule 33 provides that such return will be filed within two months from 
the end of the financial year to the Assessing Officer referred In Rule 36A. 
Another crucial amendment made is In Rule 3TA which before amendment 
provided that form No. 27 pertaining to payment of any sums to non¬ 
resident Is required to be filed within 14 days of date of deduction. Now 
it has been provided that the same can be filed within 14 days from the 
end of the quarter. This amendment Is also welcome because period of 
14 days as earlier prescribed was too small lo file the return timely. The 
proviso to Rule 37A has also been amended to provide that the person 
crediting or paying the amount need not be a person carrying on business 
or profession l.e. the benefit has been extended to all category of persons. 

The Form No. 14B which was rendered redundant long back due to 
amendment In section 194 of the Income-tax Act. has been deleted from 
the Income-tax Rules, 1962. Similarly In view of the deletion of Rule 32, 
the Form No. 21 and 23. required to be filed under said rule have also 
been deleted. The simplification and rationalisation of the direct tax laws 
provisions pertaining to TDS have been continued 1^ the present Finance 
Minister In the Finance BIU. 1996. The Finance Bill, 1996 has pressed 
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to delete sections 20eA and 206B of the Income-tax Act. 1961. These 
sections deal with furnishing of prescribed return In respect of interest 
and dividends paid without deductions of tax at source In accordance with 
the provisions of the proviso to sub-section (1) of section 194A and the 
Orst proviso to sec|Uon 194 respective^. In the memorandum explaining 
the provision of Finance Bill, 1996 it has been stated that sections 194A 
and 194 of the Income-tax Act, ' 1961 have been amended In the past and 
the said proviso have been removed. Consequently sections 206A and 206B 
have been rendered redundant. Actual^ now section 197A of the Income- 
tax Act, 1961 contains the procedure for obtaining payment of Inter alia 
dividend and Interest without deduction of tax at source. 

It Is hoped that present finance minister will take further steps to ration¬ 
alise and slmpUiy the provisions of direct taxes In general and provisions 
of Income-tax Act, 1961 and Income-tax Rules. 1962 in particular which 
are not of tune with the present liberalised scenario and agenda of reform 
being pursued by the government. The finance minister has already 
constituted a working group to suggest amendments In the direct tax laws 
and let us hope its recommendations will be honoured by the fir^ce 
minister and will not be put into cold storage. 
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Query No. 1 

Deduction oj interest 

A business was commenced InldSl. Another undertaking was acquired 
in 1965. The consideration for it included payments by Instalments and 
some Interest. The department has disallowed this Interest as it was not 
interest on borrowed capital? 

Is the department correct? 

Reply 

No. It is true that interest was not on any capital borrowed. However, the 
Interest paid was a revenue liability of the business which had already 
commenced. It is therefore allowable u/s 37(1). A reference may be made 
to Supreme Court decision In the case of Bombay Steam Navigation Co. 
(P) Ltd. (56 ITR 52). 


Query No. 2 


HUF as a partner 

A HUF has Invested capital in a firm carrying on klrana business. What 
is the position of assessment of salary paid to karta as a working partner? 

Reply 

A HUF as such cannot be a partner of a firm but the karta or a member 
of HUF can be a partner in a representative capacity. Though the share 
income and remuneration is earned by the individual member, it is 
assessable in the hands of HUF as the Income is earned to the detriment 
of HUFs investment as a result of the application of Hindu Law. Section 
28 treats interest, salary or remuneration received by a partner as business 
Income though a proviso requires its adjustment if any part is disallowed 
u/s 40(b). Please see reply to query 5 also. 

Query No. 3 

Prizes in kind — Tax deduction at source 

A finance comparer gives prizes in kind to its contrlbuters. Is tax deductible 
u/s 194B of Income-tax Act from such prizes? Reference is made to the 
reply given in part IV in Vol. 132 dated 20-6-1996. 


Reply 

As payment of lottery is exceeding Rs. 5,000/-. tax has to be deducted 
at source u/s 193B. However where prize is given partly in cash and partly 
in kind, income tax may have to be deducted from the cash prize on the 
acfirecate value of prize given. Where however prize is given only in kind, 
nolncome tax will be required to be deducted (Circular No. 276 dated 
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19-7-1980). A referenceoiaybe madetopage 164 ofSlnghanla’a‘Deduction 
of Tax at Source*. 

Query No. 4 
Rebate u/s 88 

On investment In house loan account to the extent of Rs. 18.000/-, the 
Interest received from time to time Is reinvested. Is the assessee eligible 
for rebate u/s 887 If so to what extent. 

Reply 

The query Is very vauge. Section 88 does not refer to any house loan 
account. Unless the Investment Is speclQcaify covered u/s 88, no rebate 
can be allowed. The same position will hold good for interest also. It should 
be clearly brought out as to under which provision, such Investment Is 
claimed to be made? 

Query No. 8 

Salary to a working partner 

In a case the ITO has disallowed u/s 40(b) the remuneration paid to the 
karta of HUF In his capacity as a working partner. According to him the 
working partner has to be an individual as per Explanation 4 u/s 40(b) 
and as the HUF is partner In this case, the remuneration to the ktprta 
has to be disallowed. 

Is the ITO correct In taking this view? Reference has been made to an 
earlier reply given in Vol. 132 part fV (Query 13). 

Reply 

The HUF as such does not enter Into partnership. However the karta or 
a member may represent the HUF In his capacity as a partner. The 
partnership firm may pay remuneration to karta of the family In his 
Indlviducd capacity as he is partner In the firm. The remuneration paid 
to him as a working partner cannot be disallowed u/s 40(b) as It Is paid 
to an Individual who may be representing a HUF for the share Income 
from the Arm. 

The action of the departmental ofAcers does not appear to be correct In 
making disallowance u/s 40(b) If the partnership deed treats the karta 
as a partner. 

Query No. 6 

Section SOM of Income-tax Act 

A company holds shares as Its stock-in-trade. It claimed deduction 
u/s SOM on gross amount of dividends as aU expenses were claimed under 
business. The ITO apportioned a part of expenditure to earning of dividends 
and allowed SOM on seduced amount. Was his action correct? 

Reply 

No. In such cases dividend Income cannot have ai^ outgoing. So the 
question of reducing gross dividend does not arise at all. The ITO was 
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therefore In error. A reference may be made to Calcutta High Court's recent 
decision In CTT us. Carolina Inuestmsnt Ltd. (87 Taxman 238). 

Onaty No. 7 
Section 269SS 

If a loan wrlthou<. mlereat Is taken by a person from a relative, will the 
provision of secUon 269SS be applicable to It. 

Reply 

Section 26dSS requires that a loan or a deposit of Rs. 20,000/- or more 
should not be taken or accepted otherwise than an account payee 
cheque. It does not matter whether interest Is stipulated or not. Thus the 
law requires all such cases of loan or deposit to be by account payee 
cheques/drafts. This requirement is for the purposes of Income-tax Act 
only. 

Query 8 

TcucabllUy qf gratuatlons payments; 

'A' worked in a company for a very long period. After the death of ‘A*, the 
directors of the employer company decided to make certain payments to 
the wife of'A' though there was no agreement for making such a payment 
while ‘A’ was alive. Whether the payment received by the wife will be taxable 
In her hands? 

Reply 

No. The payments to the wife were purely gratuitous and there were no 
prior agreement or expectation of such a payment to 'A'. The payment 
was not to an employee but to the wife In the nature of gift. It was. therefore, 
not taxable in the hands of wife. Reliance may be placed on the decision 
of Madras High Court in CITva. Rajalakshml Venkatkrlshnan (1996) 131 
Taxation 650 wherein other cases are also discussed. 

Query No. 0 
Taxation oj surplus 

The assessee Joins a social welfare scheme of a tlnance company. A total 
amount of Rs. 8100/- Is paid In flReen instalments and the assessee has 
received certain payments over a period of 10 years. He receives a surplus 
of Rs. 4200/-. Is this surplus taxable? 

Reply 

The actual terms of the scheme arc not given. The real nature of the surplus 
is Interest and will be taxed at the end of the scheme. However. If the 
scheme gives a capital sum In lieu of basic Investments, It will be treated 
as capital gains. On the facts given the amount Is most likely to be treated 
as Interest. 

Query No. 10 
Transfer of tenancy rights 

On the dIssoluUon of a firm, partner 'B' got the tenancy rights of an ofRce 
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premise for which Rs. 3,000/* had been paid as a deposit. In lieu of this 
right *B’ got an alternate accommodation right and in case such rl^t was 
not made available ‘B’ could forfeit deposit of Rs. 6,50,000/-. When 'B' 
forfeited the deposit the ITO held that the tenancy right had been acquired 
for Rs. 3.000/-. However, he taxed Rs. 8.50,000 u/s 10(3) of income-tax 
Act following the decision of Allahabad High Court in the case of CTT vs. 
Gulab Chand 192 ITR 495 and the decision of the Special Bench of the 
Tribunal in the case of Cadel WeoMlng Company. 

The querist desires to know that whether the ITO is correct in taxing 
Rs. 8,50,000/- In the manner he did and can the cost of acquisition be 
taken at Rs. 3,000/-. 

Reply 

A refundable deposit could not be considered as cost of acquisition of 
tenancy rights. However, the amount of Rs. 8,50,000/- has been assessed 
u/s 10(3) following the decisions mentioned abr^re and not under capital 
gains. 

The decision of Allahabad High Court proceeds on a wrong Interpretation 
of err vs. B.C. Srlnluas Setty's case (1981) Taxation 60(3) — 124 (SC), 
(128 ITR 294). Moreover the amount could not be assessed u/s 10(3) and 
is based on a very narrow construction of the provisions. In order to attract 
section 10(3) a receipt must be botli casual qua non rewarding. The decision 
has ignored the settled law that the income which falls under one specllled 
head could not be brought to tax under another head as held by the 
Supreme Court in 32 ITR 688 and 42 ITR 49. No reference has been made 
to Judgments like NtUi Products Lid vs. CTT (Bom.) (148 ITR 99 and 129 
ITR 448). Similar comments are applicable to the decision of the Tribunal 
which requires reconsideration. However, these judgments will continue 
to create problems till they are overruled. 

Query No. 11 

Withdrawal from NSS 

An investment of Rs. 10,000/- was made in NSS in 1993 and benefit 
u/s 80CCA was allowed. In 1996 the capital and Interest totalling to 
Rs. 20,000/- is withdrawn. Is the amount withdrawn fully taxable In the 
hands of the assessee? 

Reply 

Sub-section (2) of section 80CCA clearty provides that the amount of Capital 
or Interest withdrawn from NSS account will be fuHy taxable as Income 
In the year of withdrawal. The provisions of section SOL or any other section 
do not apply. The whole amount will be taxable. 
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Query No. 13 

Application to estimates — Section 40A(3) 

While applying provisions of Section 44AD and estimating the income of 
a civil contractor at 8% of goods receipt, the ITO has further added some 
amounts under section 401A)(3). Is this legally Justified? 

Reply 

No. When the Income Is estimated under the estimated income provisions 
no further deduction can be made nor can any such additions be made. 
The estimate takes care of all Ihe provisions of the law. 

Query No.. 13 

Assessment of dull contractors 

Provisions of Section 44AD provides for Ihe manner of summary assess¬ 
ment of civil contractors. It, however, does not define ‘gross receipts'. There 
are provisions of section 194C(2) about deduction of tax from the payments 
to sub-contractors. Whether tire payments would include departmental 
supplies, sub-let works, retention money, security deposits, elr. In making 
assessment of conirartors, can (here be any deduction for departmental 
supplies, works sub-let and other such items. The position may kindly 
be clarified. 

Reply 

Provisions of section 44AD is an estimated Income melhod as applied to 
Civil Contractors whose gross receipts arc below Rs. 40 lakhs. As clarified 
In Board's Circular No. 684 dated 6-6-1994, ‘gross receipts' are the amount 
received from the clients for ihe contract and will not include the value 
of material supplied by the client. The Income from Ihe above mentioned 
business will be estimated at 8% of the gross receipts paid or payable 
to an assessee. A tax payer can voluntarily declare a higher Income In 
his return. 

All deductions u/s 30 to 38 Including depreciation will be deemed to have 
been allowed and no further deduction will be allowed. No deduction can 
be allowed in respect of any work sub-let to a sub-contractor even If tax 
at 1% has been deducted at source u/s 194C(2}. Where Income-tax has 
been deducted u/s 194C by ihe person making the payment to the assessee 
will get credit for that tax In his assessment. II Is not correct to confuse 
the procedure of estimated assessment with the provisions of lax deduction 
at source. 

Query No. 14 

Carry forward of partners losses 

In the assessment year 1995-96 a llfni Incurs a loss of Rs.. 78.700/-. 
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U has two partners. One partner retires on 31 -3-1995 and the other partner 
takes over the whole business and carries on the same in next year. Can 
the continuing partner claim the loss from the year 1995-96. 

Reply 

A new system of taxation of firms has been introduced from the assessment 
year 1993-94. A firm is nowe taxed as a separate entity as provided in 
section 184 and 185. There is no distinction between registered Orm and 
unregistered. The losses suflered by a Arm are allowed to be carried forward 
by the firm itself and a partner is not entitled to carry forward any part 
of such losses. According to section 78 the firm cannot carry forward so 
much of a loss proportionate to the share of a retired or deceased partner 
as exceeds his share of profits in the Arm in respect of the previous year. 
In view of this the continuing partner cannot get the beneAt of carry forward 
of loss of Rs. 39.350/-. 

Query No. IS 

Embexzlement ■ Where allowable 

An embezzlement was discovered as a result of the audit repHsrt prepared 
six months after the close of the accounting period. Can such embezzlement 
be claimed in the year of embezzlement or the year of discovery? 

Reply 

The assessce discovered the embezzlement only as a result of the audit 
report. The FIR was registered aAer such audit report. The claim can be 
made only in the year of discovery . Please see 87 Taxman 187 - Case 
Digest ITAT. 

Query No. 16 

Interest on compensation — Section 80-L 

The assessee received interest on the compensation due u/s 34 of Land 
Acquisition Act. It was claimed that such interest is exempt u/s 80-L as 
it was like a deposit with the development authority. Can such claim be 
accepted? 

Reply 

Interest on compensation due under the Land Acquisition Act cannot be 
treated as interest on deposit with the development authority. There being 
no exemption for such Interest, the claim cannot be accepted. Reliance 
is placed on 133 Taxation, 25 under Tribunal decision. 

Query No. 17 

Losses of a firm 

If a partnership Arm has sulTered losses though it has paid tax. The loss 
has not been claimed. Partners have not Aled their returns. How can the 
tax paid be claimed as refund? 
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Replf 

Hie query is not at all clear. The query should be reframed clearly In the 
light of the reply to the query Just above. The problem should be brought 
out clearly. 

Query Mo. 18 

Penalty u/s 271-D 

Goods were purchased to substantial degree. A part was paid by account 
payee cheque but the balance was credited to the account of the seller. 
The department held that there was a deposit without following the 
provisions of section 269-SS and imposed penally u/s 271-D. Is this 
Justilled? 

Reply 

No. The action of the parties was bona Jide and there was no device to 
avoid any tax or any legal provisions. Such a treatment of the liability 
as constructive deposit does not flout the requirements of section 269- 
SS. The penalty Is not Jusllfled. Please refer to 133 Taxation 66. 

Query No. 10 

Penally Jor delayed Jurnlshlng of certificate 

In a case there was delay In furnishing cerllflcale u/s 203 read with 
272A(2)(g). Can there be a penally for such delay where the certificate 
has later on been filed? 


Reply 

It is true that the department Is levying penally for mere delay In filing 
the certificate. However, penalty u/s 272A(2)(g) Is for absolute default In 
furnishing the certificate. It has been so held by the Pune Bench of l.T.A.T. 
In Executive Engineer us. C/T, 48 l.T.D. 414. 

Query No. 20 

lieopening of assessment 

After Issuing Intimation u/s 143(l)(a)(l) the AsssesslngOfflcer issued notice 

u/s 143(2) and started proceedings and enquiry. After this he received 
some information and he issued notice u/s 148 while the earlier proceeding 
was pending. Is such notice valid In view of the amendments in section 

147? 


Reply 

If a proceeding had started by Issuing notice u/s 143(2) and enquiries 
were'going on. notice u/s 148 could not be taken as the assessment was 
still to be made and the question of escapement of Income could not arise. 
However. If the proceedings had not been started, action u/s 148 could 
be Initiated after the receipt of Intimation. 



8 


TAXATION - MAGAZINE - QUERIES - PART - II 


[Vol. 134 


Query No. 21 

Revising a voluntary return Jiled u/s 139(4) 

An assessee filed a return of income after the normal period u/s 139(4). 
He went to revise this return. Can such a return be revised 7 

Reply 

There has been a Judicial controversy on the validity of revising a return 
of Income filed u/s 139(4). While Delhi, Allahabad, Rajasthan High Courts 
had held that such returns cannot be validly revised, the Calcutta, Madras 
and Madhya Pradesh High Courts had taken the other views. The Supreme 
Court by a recent decision in the case of Kumar Jagdish Chandra Slnha, 
86 Taxman 122 has agreed with the later view. The judicial controversy 
has thus been settled. 
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Urban Land Celling Act to be amended 

The Centre Is going to introduce a comprehensive amendment to the Urban 
Land Celling Act. 1976, in order to correct some of the lacunae In the 
existing legislation whereby several entrepreneurs are not willing to sur¬ 
render surplus lands to the respective state Governments. The Union 
Minister for Urban Development Uma Reddy Venkateshwaralu said here 
on Monday. 

According to Government estimates there Is about 2.3 million hectares 
of surplus land under the purview of the Act which have not yet been 
acquired by the authorities the minister said. Though the Act was enacted 
at the Instance of the state government In 1976, thereafter It was found 
Infructuous owing to conflicting provisions within the legislations both 
of the Centre and the respective State Governments which enacted their, 
own Acts thereafter. 

However considering that at least two State governments would have to 
repeal their own Acts before the Centre can go ahead with any such move, 
the Union Government can only move amendments to the existing, act. 
Mr. Venkateshwaralu said. 

Thus the proposed amendments would give more teeth to the Act to enable 
the SUte Governments to take correcUve steps to acquire surplus lands 
jrj urban areas. Meanwhile the Centre will Introduce the Prime Minister s 
Awas Yojana, on the lines of the Indira Awas Yojana, the provide housing 
to Scheduled Caste and Scheduled tribes affected by natural calamities. 
The difference between the two schemes would be that while the letter 
Is means for the rural folk, the PM's Awas Yojana would cater to the 
Scheduled Tribes and Castes In the urban areas, the Minister said. 


Tax-free backward area* to be exempted from MAT 
Highlights 

• Backward districts to bo exempted from BdAT 

• Backward list to be expanded further 

• Oradedi time-based Incentive to new districts. 

• jfeip get of parameters to determine backwsrdness 

• Backward status to be reviewed annually. 

• No Immediate denotification from existing list. 

The Finance Ministry has evolved a graded tax exemption mechanism lift- 
investments In backward areas of the country. 
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AJay Baorl, Vice-President (Taxation) of Crasim Industries which has 
challenged the reasons given by the Department stating that the reasons 
are contrary to the stand taken by the Department. 

Meanwhile, the Department in its rejoinder to Grastm's aindavlt submitted 
on August 26 (Monday) had objected to Crasim's Invoking the extra¬ 
ordinary Jurisdiction of the Court under Article 226. 

Source : The Financial Express, dated 31-8-1996 


IT Tribunal ruling on section 80-0 a setback to Tata Unisys 

Deductions Only on net forex Income 

The Income-tax Appellate Tribunal (ITAT) has held that deduction on only 
‘net’ Income earned by the companies rendering technical services abroad 
should be allowed. 


The Tribunal in a case against Tata Unisys, a Tata group company, has 
ruled that the company would be entitled for deduction under section 6o- 
O of the Income-tax Act. on the net Income arrived after deducting corporate 
expenseo from the total •convertible foreign exchange' into the country. 

The divisional bench of the Tribunal comprising K C Singhal and A 
Kalyansundaram observed that the assessee had to take into account the 
corporate expenses while computing the income as per the provisions of 
the I-T Act, which would be necessary to comply with the provisions of 
section 80-AB. 


According to sources, the Judgment will have a slgnlHcant Impact as most 
of the companies, specially corporates producing software, have been 
claiming deduction under section 80-0 on the ‘gross’ Income earned by 
them abroad. 


Under section 80-0. a deduction of 50 per cent Is allowed on the foreign 
exchange earned by (he Indian firms by way of royally, commission, fee 
or payment received for the use of any palent, invention, model, design, 
etc., outside India. 


However, such Income has to be received In the country within a period 
of six months from the end of the previous year and should be in the 
‘convertible foreign exchange' form. 


The counsel for Tata Unisys (formerly known as Tata Burroughs), VH PalU, 
submitted before the Tribunal that since the deductions was with reference 
to the income that was brought Into India in convertible foreign exchange, 
l.e. the expenditure Incurred by the company in India, though may be 
attributed to the earning of the foreign exchange, could not be reduced 
from the quantum of Income earned from abroad. 


Referring to a Supreme Court Judgment in case of Continental Construction 
ns. Commissioner o/lncome-tflx of 1993. Patll contended that the purpow 
of sccuon 80-0. Is to give benefit to those persons who earn certain valuable 
foreign exchange for the country. 
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Withdrawal of double taxation on dividend urged 

The Finance Ministry should Immediate withdraw the double taxation on 
dividends an(t exempt capital gains tax. O.P. Coenka, President of Jaipur 
Stock Exchange said. 

Goenka was briefing FENS on the recent meet of Federation of Indian Stock 
Exchanges In Ludhiana to discuss, the ways to revive the Investor's Interest 
in the stock market. 

Goenka. who Is also Secretary of the Federation, said that It was strange 
that Finance Minister P. Chidambaram did not withdraw the provision 
of double taxation on the dividend income despite the fact that It was 
totally unjust no where tn the world was the income put to double taxation. 

Goenka said that a large number of retail and small Investors had Incurred 
huge losses In the stock business and It was the prime duly of the 
Government to bring all of them back to the business. No good would be 
done to the stock market If exceasl'/e reliance was put on the foreign 
Institutional Investors. 

The Investors should also be allowed some concessions in the capital gains 
as so as to meet their past losses. The role of erring companies, merchant 
bankers, registers, stock brokers also came up for prolonged discussion 
at the meeting. Some of the stringent and impractical regulations Imposed 
by Securities and Exchange Board of India (SEBI) were also discussed. 

Goenka said that the erring companies should be punished so that the 
small investors could be brought back. The role of merchant bankers had 
also done harm to the smaU Investors. In this connection SEDl should 
come forward with some suggestions. 

It was felt that the role of the stock brokers should be Improved. A sub¬ 
committee of delegates was formed to draft a memorandum to be submitted 
to the Finance Minister listing the various suggestions. 

Discussions on inter-conncctlvlty of the SEs were also held and the 
delegates agreed to Join hands In the matter. A sub committee of 10 stock 
exchanges was formed to work out the modalities for the proposed inter- 
connectlvtty of the stock exchanges. 

It was also agreed that all the stock exchanges should take Insurance 
cover for their brokers. The members wanted SEBI to pul off for two months 
lU new scheme to set up a bad delivery cell and new margin system. The 
members also discussed the modalities f<.r ■< glstratlon of sub-brokers. 

Source : The Financial Express, dated 31-8-1996 
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Grasim petition against 1-T notice dismiased 

Blrla Group flagship understated Income by Rs 183 crore 

The Bombay High Court on 30-8-1996 dismissed a writ petlUon filed by 
Grastm Industries challenging a notice of the Income-tax Department for 
re-opening the company’s assessment for 1992-93. 

The IT Department has charged the Aditya Blrla group flagship with 
understating its Income for A.Y. 1992-93 by Rs. 163 crore. The company 
is already facing a tax demand of Rs. 147 crore for 1993-94 

The single-member bench of the High Court comprising of Justice A.P. 
Shah also granted stay on the operation of the Judgment till September 
19. This gives Grasim nearly 20 days to file an appeal before a Divisional 
Bench of the High Court. 

Grasim had filed on August 5 a writ petition against a notice of the 
I-T Department issued u/s 148 of the 1-T Act for re-opening the assessment 
for 1992-93. 

According to I-T Department. Grasim has not disclosed correct Income 
earned by placing certain securities and funds under the Portfolio Man¬ 
agement Service (PMS) account with the Citibank NA. 

Sources told FENS that the company had disclosed only Rs. 17 crore as 
the Interest earned from the PMS while the actual profit on account of 
the PMS was a whopping Rs 143 crore. 

It is learnt that Grasim had opened 4 PMS accounts with the Cltl bank 
in nscal 1991-92 with two accounts meant for funds placement and the 
remaining two for unit placement. 

According to the I-T Department, the transactions under the PMS were 
conducted by the Citibank for and on behalf of Grasim. As a result of 
these transactions thee was an income of Rs. 143 crore during the financial 
year 1991-92 or AY 1992-93). This information was confirmed by the Cltl 
bank sometime in November 1995 to the Department. The Department 
has held that since the company did not include the profit and gain In 
PMS transactions to its income, approximately Rs. 126 crore had escaped 
assessment. 

In addition to this, the Department has also disallowed the deduction of 
Rs. 57 crore claimed by Grasim as Interest paid from the loans borrowed 
for new projects namely Vtkram Ispat. Aditya Cement and Grasim Cement. 

The company has capitalised this Interest Income (as the new plants were 
not commissioned in AY 1992-93) but for tax purposes, this capital 
expenditure was claimed as revenue expenditure," sources added. Grasim 
in its petition challenged the notice of the 1-T Department by stating that 
the noUce does not mention any reason for the reassessment. But, it also 
went ahead on the same day to file I-T returns for the year 1992-93. 

Folloiwng this, the Department supplied the reasons for re-opetng of the 
company's case. Subseqnently, an affidavit was filed on August 16, 1996 
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The reference to the words ‘convertible foreign currency’ Is with that the 
Idea and If the deduction was based on the net Income then there was 
no necessity of using that term except for the purpose that it should be 
represented by amounts received In foreign currency," he argued. 

He submitted that although the Tribunal In a Judgment in may 1993 again 
on Tata Unisys has upheld that the deduction under 60-0 should be on 
the 'net* income but in the case of JB Boda & Co. in 1992, has contradicted 
Its own decision. 

Hence, Patll pleaded that since there are two view on the subject It would 
be more appropriate to refer the matter to a larger bench. On this, the 
department representative K. L. Tllakchand argued that the J B Boda & 
Co. case does not refer to the provisions of section 80-AB which In turn 
are applicable in case of Tata Unisys. Hence the Tribunal's Judgment does 
not actually contradict. 

Tllachand cited another Supreme Court decision in the case of Distributors 
(Baroda) Private Lt. vs. Union of India of 1985 where the concept of deduction 
to the Intention behind the provisions of section 80-AA and 80-AB has 
been brought out. 


Source : The Financial Express, 
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^^Newa & Vieura 

I-T rule fiiTouilng evaders In for change 

The Finance minJatiy Is considering amending the Income-tax rules relating 
to searches and seizures which allows a tax evader to pay 60 per cent 
of his undisclosed Income—discovered during the Income-tax raid —as 
a flat tax and get back the remaining 40 per cent. 

As per the rule, undisclosed Income found during an Income-tax raid would 
be taxed at a flat 60 per cent without any additional penalty or Interest 
payable. 

However, ofTIclals feel that the assessee should not get back 40 per cent 
of the amount recovered. 

This rule, introduced in 1996 and effective after June 30. 1995, has been 
criticised roundly by many tax experts and several revenue department 
officials as well. 

This Is because this rule allows a lax evader to get away by paying much 
less he would under normal assessment of undisclosed income 

Under normal assessment of say undisclosed Income of Rs. 10 lakh. 40 
per cent lax equal to Ks. 4 lakh would be Imposed, plus a minimum penalty 
equal to the tax amount, that is, another Ks 4 lakh, plus Interest. 

Ths would result In the tax evader having to pay well over Ks 8 lakh which 
ts much more than what he would have to pay If the Income was discovered 
during a raid,—that Is, 60 per cent of Ks 10 lakh would be Ks 6 lakh 
only. 

According to senior finance ministry officials, this rule is being reviewed 
and the government is considering amending It In order to plug thM 
loophole which appears to favour tax evaders. 

Source : The Economic Times, dated 18-9-1996 


Federation of North East Tax Bar Asaociatlona, Guwahatl 

In the last Executive Committee Meeting of the. Federation of the North 
East Bar Association held on I4lh September 1996, the following office 
bearers of the Federation were unanimously elected for the year 
1996-98. 

1. President ShrlC.R.Sharma, Advocate 

2. Vice-Presidents Shrl K.C. Jain, Chartered 

Accountant, Shrl R. 
Goenka, Advocate 

Dr. AK. Saraf, Advocate 



3. Secretary 
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4. Joint Secretaries Shrl AtuI Kedla, Chartered 

Accountant Shri A.K. 
Pansarl, Chartered Account¬ 
ant 

5. Treasurer Shri N.K. Doshi, Chartered 

Accountant 

Blembers of the Ezecutlvo Conunlttoo 

1. Shri B.N. Sharma Barthakur, Advocate 

2. Shri M.L.^Sharma. Chartered Accountant 

3. Shri G.K. Joshi. Advocate 

4. Shri M.P. Jain. Tax Consultant 

5. &hrl S.K. Beria, Chartered Accountant 

6. Dr. B.P. Todl, Advocate 

7. Shri Debashlsh Mltra, Chartered Accountant 

8. Shri S.P. Sharma. Chatered Accountant 

9. Shri V.K. Sureka, Tax Consultant 

10. Shri M.C. Belala, Chartered Accountant 

11. Shri B.L. Agarwal. Advocate 

12. Shri M.O. Sharma. Advocate 

13. Shri. N.L. Jain, Cost Accountant 

Co-opted members 

1. Shri B.L. Purohit. Chartered Accountant 

2. Shri G. Toshnlwal. Chartered Accountant 

3. Shri R.S. Joshi. Tax Consultant 


4 . 


Shri Sampat, Jain, Chartered Accountant 

(Dr. A.K. Saral) 


Accessim Numbtf 
Date- 


Sd/- 

Secretaiy 
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Q New» A View J 

Panel to form new 1-T Act set to scrap several provisions 

The seven-member expert ((roup on formulating a new Income-ax Act is 
expected to scrap a number of existing sections, draft new provisions for 
areas so far neglected by the Act and reduce its bulk by combining related 
sections. 

The changes IdenllHed b/ the panel are : 

*lntroduclng provisions on new Instruments in (he financial sector for 
which there are no current laws. These new provisions are likely to deal 
with securitisation of loan assets, (he slock lending scheme of the Securities 
and Exchange Board of India, futures, options and swaps In forex. 
*Dolng away with Section 33. 33A and 34 pertaining to development rebate 
and allowances. These sections have been Identllled as being 'dead' since 
1964. 

'Scrapping certain sanctions which were designed for non-income-tax 
purposes such as those of housing, family planning, back ward area 
development and sports bodies. 

•Revamping SecUon 43A pertaining to provisions consequential to changes 
In rate of exchange of currency. A new law is expected lo be devised as 
the existing provisions were made keeping In mind only a one-time de¬ 
valuation and does not olTcr a tax treatment for various fluctuations In 
the Indian rupee. 

• Combining sections U5AB. 115 AC and 115AD which deal with tax on 
Income from units, bonds or shares purchased In foreign currency, tax 
on Income from FIIs from securities or capital gains arising from transfers. 
The rationale behind such a move is that these sections proliferated as 
they were essentially targeted with a differential because the law makers 
were not certain to what extent the Indian economy would open. Combining 
them Into a single section will largefy reduce the bulk of such provisions. 

• Changes In the search provisions are a7so on the anvil with necessary 
back-up for the same to be provided ly the administrative machinery. 
This "weeding out" exercise will not tamper wllh the core of the Income- 
tax Act, said sources. 

The rationale behind the exercise to rewrite the Income-tax Act. 1961, 
Is to bring it In line with the economic changes and tax reforms Initialed 
In 1991 and at the same Ume to present a comprehensive and simple 
version of the law. 

It may be mentioned that this expert group Is basically Integrating and 
rewriting a new direct tax law along wllh efforts of the internal committees 
set up by the CBDT which were considering changes In certain areas of 
tax and interacting with various chambers for the purpose. 


y 
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The mlnistiy has also decided to exempt all backward area districts, 
enjoying tax-free status from the provisions of Minimum Alternate Tax 
(MAT)' Earlier, the exemption was to have been granted only to states of 
the North Bast, Jammu & Kashmir. Himachal Pradesh. Goa, etc. — areas 
where Investments are alrady exempt from tax for five years. The decision 
to exempt all geographical entities, which enjoy tax beneflls. from MAT 
was taken last week by the finance ministry. Aannouncement to this effect 
Is expected to be made In Parliament the Pittance Minister P Chidam¬ 
baram. An exercise is on in the ministry to add more districts to the list 
of fifty backward districts already in existence. There Is reportedly a huge 
backlog of demand from all over the country for Inclusion Into this category. 

But the benefits will not be for a uniform period of time as is the case 
at present. The tax exemptions are now to be provided In two time slabs— 
of five and three years. What Is more, a set of parameters will be evolved 
to judge the ‘backwardness* of a particular geographical area. These will 
be monitored by the ministry on an annual basis and the lax exemption 
status will be changed accordingly. The existing list of backward districts 
will be modified In accordance with the new formula. ‘But no immediate 
denotlflcatlon is likely,* claimed a ministry ofllclal. 

The recommendation for a graded system of Incentive was first made by 
the Caw Committee Report on backward districts. 

The ministry is reported to have rejected the demand for declaring the 
whole of the proposed new state of Uttarakhand as a backward area. 



